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Series Editors’ Preface

Ever since the Romans created the ‘law of nations’ as a law open to both Roman
and non-Roman citizens, what Jeremy Bentham in the eighteenth century baptized
‘International Law’ has been inextricably bound up with the pursuit of Empire. It
was, however, the European overseas expansion which began with the Conquest of
America, and ceased only after 1945, that determined how the relationship between
a possible world legal order and the use of military force beyond the boundaries of
the state might be understood. As Carl Schmitt noted in 1951 ‘for four hundred
years from the sixteenth to the twentieth centuries the structure of European inter-
national law (Vilkerrecht)’ had been ‘determined by a fundamental course of events;
conquest of a new world’. It was this he claimed, which had given rise to what he
called ‘the traditional Eurocentric order of international law’. Throughout much of
the early period the law of nations was seen as an instrument for creating order in
an increasingly globalized world, and for restraining the more egregious accesses of
the European colonial powers. When in the nineteenth century it acquired both
the status of an independent branch of law, and an immense international pres-
tige, it became also the prime vehicle for securing the progress of the civilization
which the West believed that it would inevitably bring to the rest. Since the col-
lapse of European overseas empires, however, international law has been systemati-
cally denounced as less an instrument for a benign world order than as an often
thinly-veiled legal justification for world domination by the European empires,
subsequently joined by the United States; and its practitioners have been cast
increasingly as, in Immanuel Kant’s famous phrase, the ‘sorry comforters of man-
kind” who prophesy peace while devising ingenious arguments for propagating war.

Both positions were—and often continue to be—unduly simplistic. True, the
conception of an inter-state law is without doubt of Western origin and was, indeed,
frequently used as a means for furthering the expansionist aims of the European
imperial powers. It is also the case that Kant’s ‘sorry comforters’ were, in great part,
concerned with establishing the terms of the justice of wars to be waged against pre-
dominately non-European powers. But it is also true as Martti Koskenniemi argues
here that ‘like empire—Ilaw is also understood to express values and principles that
give a “constitutional” dimension to the society it governs, making a “legal com-
munity” out of the mass of individuals bound by it’. That was certainly how most
of the earlier practitioners of the ‘law of nations’ saw their task and broadly speaking
that is how most modern international lawyers see theirs.

This book is an attempt make sense of the highly complex, shifting, and allusive
relationship between law and empire by examining key aspects of its history across
the globe from AD to the present. It takes a broad and nuanced view of what consti-
tutes ‘international law’ and, more problematical still, what constitutes an ‘empire’.
For all too often the easy dismissal of international law as the mere instrument of
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empire depends upon a willfully ill-defined, all-embracing, notion of both. This
book, while never dropping into the simple association of ‘empire’ with all and any
kind of hegemony or military and economic power, nevertheless takes the term
‘empire’ to express, as its Latin original did, a wide spectrum of both theories and
practices of power across states and peoples. Similarly ‘international law’ is under-
stood by the authors to include not merely the formal structure of legal discourses,
but also institutions, colonial, administrative and diplomatic practices, and their
like. No study of international law and empire, however conceived, can escape
being largely Eurocentric, if only because both ‘international law’ and ‘empire’ as
they have been understood over the past five hundred years are European con-
cepts. They are by no means, however, exclusively European phenomena. The book,
therefore, also examines non-European imperial locations: South America, China,
the Malay Archipelago, Maghreb Africa, and the Ottoman Empire, bringing to it a
global reach few previous studies have attempted.

Having been pronounced moribund in the 1960s, international law has since the
beginning of this century returned in force. The Westphalian nation-state may still
be the prime centre of sovereign power. But international agencies of one kind or
another, the United Nations, the International Court of Justice, the International
Criminal Court, the International Labor Organization, the International Maritime
Organization, the World Trade Organization and so on—together with the ubig-
uitous concept of ‘human rights—are steadily diminishing its power. In this
world international law has become, in the words of James Crawford and Martti
Koskenniemi, ‘a ubiquitous presence in global policy-making as well as in academic
and journalistic commentary.” If indeed Hans Kelsen’s Kantian vision of a world
order—of an ‘empire’—ruled over not by hegemonic powers but by an autono-
mous, self-referential legal system seems somewhat less of a utopian fantasy than
it once did, then we badly need to know more about the histories of the entangle-
ments of international law and empire. The chapters in this book, in their often
very different ways, will go a long way towards achieving that end.

The Editors, August 2016



Preface

In the present global scenario, characterized by the increasing impact of inter-
national and transnational legal processes on societies, economies, and natural
environments across the world, a growing body of literature is drawing attention
to the relationship between international law and ‘empire’.! Whereas in the nine-
teenth century—and again in the interwar period and the 1990s—international
law was recurrently hailed as a vehicle of civilization and progtess, its dark sides are
now systematically scrutinized,? and recent historiography has provided rich critical
analyses of the involvement of the modern law of nations in imperial projects.® This
book aims at drawing out the complexity and ambivalence of that imperial involve-
ment and of international law’s role in structuring world governance. The volume
thus illustrates how empire and international law have historically been conceptual-
ized in interaction with one another, and how international legal rules, discourses,
and institutions have operated in a variety of imperial settings. By carrying out this
investigation all chapters expand on recent critiques of Western imperialism while
constantly acknowledging the nuances and ambiguities of the international legal
language and, in some cases, the possibility of counter-hegemonic claims being
articulated through the vocabulary of international law.

To bring to the surface diverse imperial phenomena and the diversity of histor-
ical instances of international and ‘imperial’ juridification, this book adopts wide-
ranging notions of both international law and empire. International law here refers
to discourses as well as institutions, diplomatic practices, and modalities of colo-
nial administration, legitimated by doctrines ranging from the universalist law of
nature and nations of early modern times to the ‘exceptional’ colonial law of the
late nineteenth century. Similarly, empire is broadly conceived as a form of polit-
ical and economic power potentially encompassing influence and legal authority

! Jorg Fisch, Die europdische Expansion und das Vilkerrecht (Steiner 1984); Anthony Pagden, 7he
Fall of Natural Man: The American Indian and the Origins of Comparative Ethnology (Cambridge
University Press 1987); Emmanuelle Jouannet and Hélene Ruiz Fabri (eds), Impérialisme et droit
international en Europe et aux Etats-Unis (Société de législation comparée 2007); Anne Peters and
Bardo Fassbender (eds), 7he Oxford Handbook of the History of International Law (Oxford University
Press 2012); Luigi Nuzzo, Origini di una scienza: diritto internazionale e colonialismo nel XIX secolo
(Klostermann 2012); Andrew Fitzmaurice, Sovereignty, Property and Empire, 1500-2000 (Cambridge
University Press 2014); Arnulf Becker Lorca, Mestizo International Law: A Global Intellectual History
1842-1933 (Cambridge University Press 2014); Anthony Pagden, 7he Burdens of Empire: 1539 to the
Present (Cambridge University Press 2015).

2 David Kennedy, 7he Dark Sides of Virtue: Reassessing International Humanitarianism (Princeton
University Press 2004).

3 See, for instance, Martti Koskenniemi, 7he Gentle Civilizer of Nations: The Rise and Fall of
International Law 1870—-1960 (Cambridge University Press 2001); Antony Anghie, Imperialism,
Sovereignty, and the Making of International Law (Cambridge University Press 2005); China Miéville,
Between Equal Rights: A Marxist Theory of International Law (Haymarket Books 2006).
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as well as military control over foreign populations, subject to different degrees of
negotiation. This power can manifest itself through state-sponsored colonization,
occupation by settlers, and/or strategies of diplomatic and economic pressure, fre-
quently justified by legitimizing narratives. Obviously adopting broad concepts of
empire and international law does not mean that one should not make an effort
to clarify them, which is the historian’s permanent hermeneutic task, but rather
that one should be cautious about defining these concepts in a fixed way given the
problematic normative implications of the latter undertaking,.

The chapters of the book refer to various imperial locations such as North and
South America, China, the Malay Archipelago, the Maghreb and the Ottoman
regions, Africa, as well as central Europe. To be sure, because most chapters focus
on European imperialism, they may remain liable to the charge of Eurocentrism.
However, this does not mean that non-Europeans’ agency is absent from the book.
In fact, several contributors specifically emphasize the way in which non-European
actors negotiated the terms of imperial rules and thereby participated in shaping the
concrete features of empire in particular contexts.

In order to avoid essentialist representations of Europe and ‘the other’, the sec-
tions of this volume are not divided along cultural lines or world regions. Rather,
the book is structured around a set of thematic areas relevant for a critical historical
investigation of law and empire. In its four parts, the book addresses the epistemo-
logical (PartI), ideological/discursive (Part II), practical/institutional (Part III), and
normative issues (Part IV) raised by the interplay between international law and
empire. These parts are preceded by an introductory essay by Martti Koskenniemi
providing a rich historical and theoretical canvas for the following chapters and
situating the volume in the ongoing debate on international law’s role in the shap-
ing of empire.

Part I of the volume, ‘Epistemologies of Empire and International Law’, prob-
lematizes the very conceptual framework in which Western legal and political com-
mentators have couched imperial phenomena. This section achieves this goal in
three ways. Firstly, in the chapter ‘Provincializing Grotius: International Law and
Empire in a Seventeenth-Century Malay Mirror’, Arthur Weststeijn attempts to
destabilize the Eurocentric paradigm of traditional legal historiography by examin-
ing non-Western legal sources and vocabularies as well as non-Western readings of
Western legal authorities. This theoretical move ‘provincializes’ the West and inverts
the established centre/periphery interpretative dynamics which have defined the
dominant account of international legal history. Secondly, Stefan Kroll calls for
differentiated and context-related conceptualizations of imperialism, in particular
including the notion of hegemony. His piece ‘Indirect Hegemonies in International
Legal Relations: The Debate of Religious Tolerance in Early Republican China’
deals with the debate on religious freedom and Confucianism that took place in
early twentieth-century China. He proposes a notion of ‘indirect hegemony’ as a
way of highlighting the impact of European normative vocabularies on local legal
languages and structures while not obscuring the persistent capacity of local actors to
create hybridized versions of those languages for their own political projects. Finally,
Walter Rech’s chapter ‘International Law, Empire, and the Relative Indeterminacy
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of Narrative’ highlights the fact that imperial and international legal projects have
constantly been promoted by specific historical narratives, yet with varying effects.
Rech uses the expression ‘relative indeterminacy’ to stress that although a plurality
of narratives have been deployed to justify empire throughout ancient and modern
history, only some of them, for instance progressivism and providentialism, proved
particularly suitable for the purpose of imperial legitimization.

Part II, devoted to the ‘Legal Discourses of Empire’, investigates the way
in which the language of the law of nations was used, both within and outside
Europe, to advance imperial and colonial ends. In his chapter “The Concepts of
Universal Monarchy and Balance of Power in the First Half of the Seventeenth
Century—A Case Study’, Peter Schréder focuses on the imperial vocabularies put
forward by Tommaso Campanella and the Duke of Sully. Schroder shows that,
despite the apparent normative contradiction between Campanella’s doctrine of
universal monarchy and Sully’s theory of the balance of power, both vocabularies
were advanced to support the equally hegemonic projects of Spain and France. The
imperial projects of early modern Spain are also at the core of Randall Lesaffer’s
‘Between Faith and Empire: The Justification of the Spanish Intervention in the
French Wars of Religion in the 1590s’, which draws attention to declarations of war
as tools for modern power politics. Lesaffer argues that while the legal arguments
asserted in early modern declarations of war were rooted in the traditional just war
doctrine, the declarations themselves can be best understood as rhetorical devices
for convincing domestic and foreign audiences of the legitimacy of one’s imperial
project. Manuel Jiménez Fonseca’s chapter ‘Jus gentium and the Transformation
of Latin American Nature: One More Reading of Vitoria?” also looks at Spanish
imperialism, but moves the focus from Europe to Spain’s American possessions.
Intervening in the debate on the historical importance of Francisco de Vitoria’s
work, he argues that one aspect of Vitoria’s articulation of Spanish economic rights
in America that has been under-examined is the way in which they legitimized the
Spanish appropriation of Latin American ecosystems. From a similar critical per-
spective, José-Manuel Barreto’s ‘Cerberus: Rethinking Grotius and the Westphalian
System’ reformulates the conceptual framework within which European imperial-
ism has been classically understood. Drawing on Grotius’ work and intellectual
political and economic history, he claims that although international law has tra-
ditionally been defined as a law largely made by and for states, in fact there are
two additional forms of international legal subjectivity: empire and the company.
In Barreto’s depiction, the state, the empire, and the company embody the three
main facets of European imperialism. Julie Saada continues this critical engagement
by contributing to the historiographical debate on the normative ambivalence of
Western liberal thinking in her piece ‘Revolution, Empire, and Utopia: Tocqueville
and the Intellectual Background of International Law’. She draws out the ambiva-
lence of liberalism by presenting simultaneously analogous and conflicting theories
such as Tocqueville’s liberal conservatism and Quinet’s anti-clerical republicanism
in the context of the French colonial involvement in Algeria.

‘Managing Empire: Imperial Administration and Diplomacy’ is the title of Part
III, which addresses the institutional and organizational dimensions of empire,
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including diplomatic practices as means to secure imperial power and/or auton-
omy from imperial centres. All chapters in this section underline the exploitative
nature of colonial relations and pay special attention to the complex ways in which
imperial administrations and diplomacies have historically operated. Christian
Windler’s “Towards the Empire of a “Civilizing Mission”: The French Revolution
and Its Impact on Relations with the Ottoman Regencies in the Maghreb’ thema-
tizes the contrast between early modern and late modern European diplomatic
relations with non-Europeans. By analysing the shifting dynamics in treaty-making
and customary relations between France and North African regencies at the turn
of the nineteenth century, he shows that the move from international legal plural-
ism to a more muscular imperialism took place precisely at the time when Western
nations proclaimed a universalistic and egalitarian creed in the aftermath of the
American and French revolutions. Describing a similar historical trajectory at the
level of both diplomacy and imperial administration, PG McHugh examines the
changing modalities of British imperialism in North American settler colonies in ‘A
Comporting Sovereign, Tribes, and the Ordering of Imperial Authority in Colonial
Upper Canada of the 1830s". He argues that whereas before the nineteenth century
the First Nations of Upper Canada enjoyed a certain degree of political and legal
autonomy from a distant Crown, by the first decades of the nineteenth century
they directly fell under British jurisdiction, thus turning from acknowledged par-
ticipants in the law of nations into passive subjects of a paternalistic empire. The
issue of imperial administration is also treated in Luigi Nuzzo’s chapter “Territory,
Sovereignty, and the Construction of the Colonial Space’. This piece describes the
way in which European jurists in the second half of the nineteenth century con-
ceptualized the exceptional nature of non-European territories with reference to
notions such as suzerainty and terra nullius to legitimize the exercise of particular
forms of Western legal authority over them. This engagement also resulted in the
creation of a special ‘colonial law’ applied, for instance, on African soil.

Part IV, ‘A Legal Critique of Empire?’, closes the book by emphasizing the pos-
sibility of critique in international law. While the previous parts underline the
exploitative aspects of international law as traced throughout modern history,
this section suggests that international legal language has sometimes been used
to oppose empire. Importantly, however, most chapters in Part IV are less asser-
tive regarding the tangible and long-term transformative effects of this critique.
This is the line of reasoning followed by Umut Ozsu in ‘An Anti-Imperialist
Universalism? Jus Cogens and the Politics of International Law’, which traces
the development of jus cogens in the Cold War period to stress that apparently
universal legal vocabularies often emerge out of competition between contrast-
ing and even clashing political agendas. Still, Ozsu notes that radical political
agendas get necessarily diluted by being articulated through an ambivalent and
legalistic diplomatic language; hence his scepticism about the structural trans-
formative power of international legal critique. Focusing on the same historical
period, Hatsue Shinohara’s chapter ‘Drift towards an Empire? The Trajectory
of American Reformers in the Cold War’ describes how competing visions of
international law and order played out in the shaping of the modern disciplines
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of international law and international relations in the United States. In particu-
lar, she contrasts Quincy Wright’s pluralistic conception of international law
and critical warnings against the drifts of American imperialism with Charles
Fenwick’s enthusiastic endorsement of the United States’ foreign policies of the
Cold War era. In his chapter ‘Imperium sine fine: Carneades, the Splendid Vice
of Glory, and the Justice of Empire’, Benjamin Straumann also takes up the
topic of the clash between competing visions of the world, in particular between
universal justice and state interests, at the roots of both ancient and modern
normative discourses. He retraces the Carneadean debate on the rightfulness
of empire to show that arguments for justice and peace, on the one hand, and
glory and the reason of state, on the other, should carefully be drawn out and
not conflated as has been common in recent historical scholarship. Like Ozsu
and Shinohara, Straumann accounts for the possibility of articulating a critical
vision of international affairs through the language of the law of nations, though
all authors tend to agree that the effective outcome of this critique should not
be overestimated. Bringing the book to closure, Andrew Fitzmaurice’s chapter
‘Scepticism of the Civilizing Mission in International Law’ reconstructs a critical
Western tradition of the law of nations from Montaigne through to Pufendorf,
Kant, and nineteenth-century international lawyers, which unveiled the incon-
sistency of Western claims to cultural superiority vis-a-vis non-Europeans. Still,
Fitzmaurice points out that some of these sceptical authors nevertheless justified
European imperial policies for the sake of national interest, and their doctrines
never fully escaped established Eurocentric frames of thought. This preoccu-
pation with the Eurocentric character of Western legal discourse ideally links
Fitzmaurice’s chapter back to Weststeijn’s opening piece.

As all previous sections, Part IV shows that international legal language as exem-
plified by notions such as ‘progress’, ‘humanity’, and ‘civilization’ remains highly
contested, and that it is precisely the ambivalence of this language that allows it to
serve imperial and anti-imperial purposes alike. While those concepts, historically
and to date, tend to be viewed in opposite camps as either humanitarian or oppres-
sive, their semantic ambivalence and indeterminacy allows them to be deployed
for different political agendas in different contexts. All contributions to this book
thus call for a sustained engagement with the contextual and situated relationship
between international law and empire.
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Introduction: International Law

and Empire—Aspects and Approaches

Martti Koskenniemi

In present jurisprudential orthodoxy ‘Law’s Empire’ has come to signify the inces-
sant search for coherence and unity in law: the effort to construct ‘principles’ col-
lecting the disparate positive law materials under values on which the legal system is
supposed to stand. These ‘principles’ do not exist on their own, but are the work of
jurists’ collective imagining designed to explain the law as more than just a random
collection of rules, as a meaningful human activity designed to attain objectives
valuable for the whole (legal) community.! Ronald Dworkin’s well-known theory
contains just one of the many ways in which lawyers across history have tried to
move from the banal facts of legal positivity—the making and applying of rules by
authoritative institutions—to something larger that would unify those rules, and
with them the totality of legal subjects, under some ethos or teleology. Dworkin’s
intuition that this situation might be described as ‘empire’ taps on at least two
important features we associate with law. One is the connection to power. Law—
like empire—is about channelling, justifying, and opposing power, separating force
from authority and creating relations of subordination that help maintain order
in society. But—Iike empire—Iaw is also understood to express values and princi-
ples that give a ‘constitutional’ dimension to the society it governs, making a ‘legal
community out of the mass of individuals bound by it. Law’s ‘imperial’ dynamic
tends to make it an all-encompassing aspect of citizen’s lives. So understood, ‘law’s
empire’ comes close to the ‘rule of law’, the view that human relations ought to be
determined by predetermined legal rules administered by accountable officials in
transparent legal processes.

In liberal and international jurisprudence, law’s empire is an altogether neces-
sary, positive quality that gives expression to the essential unity of the law and
the community created by it. This dimension of the matter can scarcely be better

! Ronald Dworkin, Law’s Empire (Harvard University Press 1986).
International Law and Empire: Historical Explorations. First Edition. Martti Koskenniemi, Walter
Rech, and Manuel Jiménez Fonseca. © Martti Koskenniemi, Walter Rech, and Manuel Jiménez
Fonseca 2016. Published 2016 by Oxford University Press.
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highlighted than by drawing attention to the assessment by the twentieth century’s
most brilliant jurist, Hans Kelsen, of the work of Dante Alighieri’s De monarchia
from 1314. Writing in bitter exile from his admired Florence, the Ghibelline Dante
inserted in this work a celebration of the (Holy Roman) empire as a guarantor of
‘universal peace ... the best of those things that are ordained for human happiness’.?
Kelsen, who chose Dante’s political thought as the subject of his doctoral disserta-
tion, ended his study by expressing his admiration to the ‘scientific precision’ and
the ‘deep insight in the nature of the thing that separated it with advantage from
turn of the 13th century publications in State theory’. Kelsen highlighted Dante’s
relentless pursuit of the ‘principle of unity’ expressed in the position of the secular
empire at the top of the political hierarchy of the world. Dante rejected nationalism
and wished to separate the spiritual power from the secular one, though as Kelsen
noted, the period’s religious atmosphere did not allow the poet to bring sacerdotium
unambiguously under imperial power. Kelsen admired the legally defined nature
of Dante’s world monarchy, understood as an office designed to act for the good
of the subjects (‘minister omnium’). It was bound by law: ‘die Macht des Herrschers
von den Rechtsschanken begrentzt sei.’® The emperor may not work against the law
because his very office is constituted by the law and for its realization: ‘all jurisdic-
tion is prior to the judge who exercises it ... the emperor, precisely as emperor, can-
not change it, because he derives from it the fact that he is what he is.” Dante had
completely accepted—so Kelsen—the Germanic idea of the internal relationship
between statehood (in this case imperial statchood) and the law, each constituting
and conditioning the other. “With this kind of understanding of the relation of state
and law the supposition of the complete determination of highest state power by
law becomes obvious.”

It is no surprise that Kelsen was sympathetic to Dante’s view of empire as a crea-
ture of law and the imperial office as its executor. After all, a very similar view lay at
the heart of Kelsen’s own Reine Rechtslehre. Having sat at the feet of another jurist
from the Austro-Hungarian Empire, Georg Jellinek, Kelsen came to reject the sug-
gestion by the older professor of a dualism between state and law, the separation of
a sociological and a juridical perspective on statehood. Kelsen thought that there
was no such thing as an independent ‘sociological conception of the state’. The state
was a Jegal notion through and through so that even those who wished to study the
operation of state institutions sociologically first needed to learn to know the norms
that allowed reading some action as that by an ‘institution of a state’. There was no
independent empirical access to the world of statehood. That world could only be
described ‘sociologically’ once the mass of empirical facts had first been organized
through the application of the (legal) concept of statehood on it.

The neo-Kantian Kelsen was doubtless drawn to Dante owing to the latter’s logi-
cal and hierarchical notion of empire as an expression of the unity of humankind.

2 Dante, Monarchy (P Shaw ed, Cambridge University Press 1996) I iv (8).
3 Hans Kelsen, Die Staatslehre des Dante Alighieri (F Deuticke 1905) 89. 4 Tbid 91.
> Hans Kelsen, Der soziologische und der juristische Staatsbegriff (2nd edn, Mohr 1928).
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Kelsen himself always stressed the unity of law as a principle of legal knowledge,
operating through the hierarchical system of the ‘Stufenbai’, a series of normative
derivations from higher to lower levels that guaranteed the validity of individual
norms and the legal competence of actors in the legal system. The system was united
at the top by the famous ‘Grundnorn’ that guaranteed the system’s unity analo-
gously to the way the imperial seat stood over provincial magistrates.® Like Kelsen,
Dante, too, operated his reductio ad unum as a peacekeeping device. In a world with
many authorities with unclear relations of subordination (the situation of Northern
Italy in the fourteenth century par excellence), there will be constant conflict and
general insecurity. There must somewhere be the highest authority. As Dante for-
mulates the conclusion drawn by generations of international jurists (but not only
by them): ‘... mankind is most a unity when it is drawn together to form a single
entity, and this can only come about when it is ruled as one whole by one ruler, as
is self-evident’.”

The idea of unity as humankind’s natural zeos became quite an important part of
the natural law tradition in early modernity where it peaked in eighteenth-century
Scottish conjectural history, proceeding in ‘stages’ towards ever higher forms, finally
uniting in the establishment of ‘commercial society’ everywhere. Among twentieth-
century international lawyers, this teleology was given expression in the speculation
about modernity and interdependence gradually leading to integration and to a
wotldwide ‘international legal community’.® The view of this as a lega/ commu-
nity was forcefully suggested in the 1990s by the rise of new international institu-
tions—the World Trade Organization (WTO, 1995), the International Criminal
Court (ICC, 1998), and the intense activity under human rights and environmen-
tal regimes. Always critics of sovereign statehood, international lawyers interpreted
globalization at the end of the twentieth century as a moment in which humankind
would be uniting under institutions with increasingly intrusive legal competences.

But such a view of ‘law’s empire’ has always had its detractors. Many German
interwar jurists argued that the first public international institutions such as the
League of Nations were actually a hegemonic imposition by Western states on the
vanquished belligerents. These jurists highlighted the coercive aspects of inter-
national law, the way it operated as an instrument of a de facto sovereign, situ-
ated outside the law and determining its content in view of its interests.” The most
widely read English-language general history of the field today, Wilhelm Grewe’s
The Epochs of International Law® embodies such an (anti-Kelsenian) view of the
law as an instrument of power radiating its influence over its neighbours. From this

¢ Hans Kelsen, Introduction to Problems of Legal Theory (Bonnie Litschewshi Paulson and Stanley L
Paulson trs, Clarendon 1992) 55-75.

7 Dante, Monarchy (n 2) I viii (13).

8 For a celebration of the theme of moving towards a legal community, see the essays in Ulrich
Fastenrath et al (eds), From Bilateralism to Community Interest: Essays in Honour of Judge Bruno Simma
(Oxford University Press 2011).

® See eg the essays collected in Carl Schmitt, Positionen und Begriffe im Kampf mit Weimar—
Genf—Versailles 1923—1939 (Duncker and Humblot 1988).

10" Michael Byers tr, De Gruyter 2000.
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perspective, the history of international law is a history of imperial centres succeed-
ing each other in their effort to dominate over the rest. This view resonates with
postcolonial studies that likewise examine the history of international law in the
context of imperial expansion. Antony Anghie’s influential Sovereignty, Imperialism
and the Making of International Law'! has been followed up by a rich scholarship
focusing on the many ways in which international law has facilitated European
world domination. These studies have read the international history from the
Spanish colonization of the ‘Indies” in the sixteenth century to the civilizing mis-
sion of the nineteenth century as well as contemporary projects of development
and human rights as successive efforts for expanding Western hegemony. Earlier
histories used to admire jurists such as Alberico Gentili, Hugo Grotius, Emer de
Vattel, and John Westlake as cosmopolitan humanitarians. A new generation has
focused on the many ways their writings helped to justify the imperial activities of
their clients. This is the darker legacy of law’s empire where the desire for political
autonomy and self-determination has been suppressed by everybody’s uncondi-
tional subordination to imperial power.

The project ‘History of International Law: Empire and Religion’ from which the
ensuing essays emerge aimed to study international law’s ‘imperial ambivalence’,
the way in which the history of international law may be assessed from the two
contrasting viewpoints discussed above. Kelsen and Dworkin offer an attrac-
tive perspective of law as an instrument for the unity of humankind—Grewe
and Anghie open a view on international law as an instrument of expansion and
hegemony. However one sees international law’s origin, whether one traces it
to Roman law, Spanish sixteenth-century theologians, the German academic
tradition of jus naturae et gentium, French enlightenment universalism, or sees
it begin with the ‘gentle civilizers® at the end of the nineteenth century, it is
impossible to miss the utopian urge in the relevant texts and events. International
lawyers celebrate that urge but have also been enchanted by it and in the process
become blind to its hegemonic dimensions. The operation of international legal
principles is a fundamentally contested datum so that what is viewed by one as
humanitarian mission appears for another as an exercise of naked power. Law is
one of the vocabularies—perhaps the leading vocabulary—through which we
seek to persuade audiences about the justness of our views and the injustice of
those put forward by our adversaries. The adversary process continues from the
courtroom and the academy into popular debates about the pros and cons of
particular actions: humanitarianism or empire? Below I shall briefly outline some
contexts where international law and empire have come together in ways that
illuminate the ambivalences of their cooperation. These notes are intended to
highlight some current conversations about international law’s history in which
the ‘imperial ambivalence’ has played some role. They are also meant to indicate
some possible ways of future research in this field.

11" (Cambridge University Press 2003).
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IT

The first vocabulary through which European jurists addressed the issue of empire
was Roman (civil) law. Under Roman law the emperor was ‘Dominus mundi’ [D
14.2.9] and Dante and many of his contemporaries believed that Rome had ruled
the world justly. Romans were the noblest people, always acting for the good of the
community: “The Roman people were ordained by nature to rule.’!? Whether the
Romans themselves believed this, it did not originally lead them to apply Roman
law across the world. Instead, they devised the jus gentium to cover the relations
between citizens and non-citizens. By the time of Justinian’s code (Ap 530), how-
ever, jus gentium had received a number of different formulations, some of which
collapsed it into instinctual natural law or a Stoic law of ‘reasor’, others defining it
as a kind of positive law in force among all nations. This ambiguity would extend
to later understandings of the meaning of the ‘law of nations’ as well, giving it flex-
ibility and normative power that would consecrate the policies of European rulers
while assuming the unity of humankind under the principles of Christian ethics.'?

By the time of Charlemagne, Frankish rulers had begun to address their regime
in imperial terms, reaffirming its legitimacy by seeking confirmation from the pope
in Rome. The mélange of Christian universalism and Roman imperial ideology
contributed, as is well known, to the struggle between the church and the emperor
in which both sides were nevertheless in agreement that Christendom’s lawful
power extended throughout the world. The first clear articulation of world govern-
ment under Christian institutions arose from the Gregorian church reforms in the
eleventh century. This was expressed in Gratian’s Decretum (c.1140), a collection
of religious texts and papal decrees, equipped by a series of interpretative glosses
designed to ensure the coherence of the whole. Even as the Church subscribed to
the theory of the ‘two swords™ that separated the spiritual from temporal power,
ambitious popes argued that the emperor possessed his sword and authority only ‘at
the request or sufferance of the ecclesiastical realm’.!4 In a famous apology a leading
Augustinian scholar of the turn of the fourteenth century argued that the pope was
not metrely a successor of Peter but a ‘vicar of Christ’, possessing rights of jurisdic-
tion and property over the entire world. '

The civil lawyers of the fourteenth century, for their part, argued that denying
that the emperor was the ‘Lord of the World” was perhaps heretical.!® Nevertheless,
they knew that the Justinian code could not be applied as such to the developments

12 Dante, Monarchy (n 2) 11 vi (46).

13 The best exposé of the many contrasting understandings of jus gentium is Peter Haggenmacher,
Grotius et la guerre juste (Presses Universitaires de France 1983) 311-57.

14 On the papal empire, see James Muldoon, Empire and Order: The Concept of Empire, 800—1800
(Palgrave Macmillan 1999) 64-86.

15> RW Dyson, Giles of Romes On Ecclesiastical Power: A Medieval Theory of World Government
(Columbia University Press 2004) I x—xii (162-211).

16 Cecil N Woolf, Bartolus of Sassoferrato: His Position in the History of Medieval Political Thought
(Cambridge University Press 1913) 24-25.
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in Europe. Already early in the thirteenth century Pope Innocent III had accepted
that the French king recognized no secular superior in his realm—a declaration on
which French jurists rapidly developed a whole theory of the king as the ‘emperor
in his realm’.!” The meaning of that expression was anything but clear, however,
especially with regard to feudal nobles not immediately agreeable to viewing their
subordination to the king in terms of the authoritarianism of Roman public law.
In France and in northern Italy, jurists began to make a distinction between the
ideal world of the Justinian code and the de facto exclusive territorial powers of the
French king and North Italian signori. When Henry of Luxembourg was elected
the King of Romans in 1308, France’s Philip the Fair sent him a letter expressing
astonishment that Henry would assume that the title provided him with some sort
of lordship over France.!®

The continuation of the Roman Empire—and with it, the idea of someone being
‘Lord of the World'—was deeply embedded in Christian eschatology. Especially
German jurists pointed to the prophesy in the Book of Daniel of the ‘four empires’
according to which the Roman Empire would extend until the end of the world
and Christ’s second coming. Because historical time still persisted, it had to be the
case that Rome was still present in some relevant sense—and the imperialist fac-
tion of German jurists had no doubt that after a series of ‘imperial translations’ it
lay in the hands of the ‘Holy Roman Empire of the German Nation’. The idea of
a world empire was deeply embedded in medieval and early modern Christianity.
Dante expressed the many reasons—theological, philosophical, and practical-
political—that demanded a ‘reduction to one’. With many leaders, conflict would
be unavoidable. This idea also inspired seventeenth-century German imperialists.
And yet, many contemporaries would view the insistence by the court in Vienna
that it was the imperial capital, with authority over all German lands, as nothing
short of Habsburg hubris itself responsible for constant conflict among the German
estates. It took a first real imperial historian, Hermann Conring from Helmsteds,
to argue that the Roman Empire never ruled the whole world, either in fact or in
law. Today, he argued, the imperial title gave nothing but ‘control over the city of
Rome, the pope, the exarchate of Ravenna, and certain towns outside the borders
of the Lombard kingdom’.!® From the fact that imperial Rome had been finished
with the conquest by the German tribes it followed that Roman law was not auto-
matically binding in Germany and even less as some kind of a universal law.?° The
German king (whether or not he carried the title of ‘Roman Emperor’) did not
rule over anything but Germany as a separate though a large and powerful State.
There was no longer any such universal empire, ‘even a small independent state as,

17" See eg Jacques Krynen, Lempire du Roi: Idées et croyances politiques en France XIIIe-XVe siécle
(Gallimard 1993) 384—414.

18 See eg Andreas Osiander, Before the State: Systemic Political Change in the West from the Greeks ro
the French Revolution (Oxford University Press 2007) 285-96.

19 Hermann Conring, New Discourse on the Roman-German Emperor (C Fasolt ed and tr, Arizona
Center for Medieval and Renaissance Studies 2005), XXVIII (37).

20 Tbid XLIV-V (63-64).
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for example, the republic of Ragusa, enjoys exactly the same rights of sovereignty
[maiestas] as a larger one’.?!

III

That the vocabulary of empire was reduced into a German eccentricity in seven-
teenth-century Europe did not mean that it would not have lived in Europe’s rela-
tions with the extra-European world. It is doubtful if Charles V of Burgundy ever
thought of himself as a Dominus Mundi as he was elected as head of the Holy
Roman Empire in 1519. But there was no lack of courtiers who shared the view of
Charles’ influential Chancellor, the Italian lawyer Mercurio Gattinara, an admirer
of Dante’s De monarchia, who used the rhetoric of the Reconquista to argue for a
‘new Rome’ extending from Europe to the newly acquired overseas territories.>? But
the Spanish empire in the ‘Indies’ had great significance for the history of interna-
tional law. The famous memorandum of 1513, composed by the legal advisor to
King Ferdinand, Juan Manuel Palacios Rubios, expressed the view that Spanish rule
in its American territories was based on the Pope’s lordship over all the world but
also that Indians were human beings and enjoyed dominium over their goods and
communities.?? The reality of the conquest was of course very different. Royal legis-
lation such as the laws of Burgos and subsequent efforts to regulate the behaviour
of the conquerors and the encomenderos remained largely ineffectual. The interest of
international lawyers has been directed instead to the campaign by the Dominican
theologians to use the vocabulary of natural law and the law of nations (jus gentinm)
taken from the writings of Thomas Aquinas to determine the respective rights of
the native population and the Spanish conquerors. Although the famous Relectio of
1539 by Francisco de Vitoria on the Indians was not that distant from the memo-
randum of 1513, nineteenth- and early twentieth-century Catholic jurists have
hailed its humanitarian sentiments as the ‘origin’ of present international law.?4
But whatever Vitoria’s motives for applying natural law and the jus gentium to
the native populations in America, recent research has stressed the way none of
this was to indicate any equality between the ‘Indians’ and the Spanish. Even sub-
sequent members of the Salamanca school were sometimes embarrassed about the
suggestion that the Spanish would be entitled to send military forces across native
territory on the basis of a supposed jus communications and that, although forcible

21 Ibid LVI (81).

22 On Gattinara’s imperial designs (that concentrated in Europe rather than in the Americas), see
especially John M Headley, “The Habsburg World Empire and the Revival of Ghibellinism’ in David
Armitage (ed) Theories of Empire 1450—1800 (Ashgate 1998). See further, John M Headley, 7he Emperor
and his Chancellor: A Study of Imperial Chancellery under Gattinara (Cambridge University Press 1983).
For the imperial arguments of the Navarrese jurist and royal counsellor Miguel de Ulzurrum in a 1525
treatise Catholicum opus imperiale regeminis mundi, see David A Lupher, Romans in the New World.
Classical Models in Sixteenth Century Spanish America (University of Michigan Press 2003) 46—49.

23 Juan Lopez de Palacios Rubios, De las Islas del Mar Océano (Fondo de cultura econédmica 1954).

24 See eg Ernst Nys, Les origines du droit international (Castaignes 1894).
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conversion was prohibited, Indians still had a duty to listen to preaching.?> The
argument is now well established that natural law bound the American populations
in a normative frame of which the Europeans were the authoritative interpreters.
Somewhat like ‘Christianity’ (to which it was closely tied), natural law had lit-
tle appreciation for the worldview of Native Americans, their customs, or laws.
Whether or not it was applied out of humanitarian concern, its effect was to subor-
dinate the native peoples to European government.?¢

As French colonization of North America got under way in the seventeenth cen-
tury, very little attention was paid to any legal argumentation. The Compagnie de
Nouvelle France was set up after the Dutch and English models as a joint stock
company. Vice-royalty was allocated to an ally of Richelieus but the chancellor
remained in personal charge of the company’s operations.?” No attention was paid
to indigenous title as the company allocated lands to partners with the assumption
that metropolitan laws would automatically extend thereto.?® Land-rights were
sometimes justified by ‘discovery’ but no well-articulated theory, even less one of
terra nullins (a much later concoction), was utilized.?? In 1663 the company gave
up its rights to the Crown that developed a program to increase settlements, for
instance, by turning unused seigneuries into crown lands and re-allocating parts
to new settlers. Abuses were tackled by regulation in 1711 that remained in force
until the end of the French presence in Canada. The French ruled their mainland
and Caribbean colonies sometimes through private companies, sometimes directly
under the king. Absolutist France had very little concern with justifying its imperial
activity by law, even less by an ‘international’ law purportedly standing over the
king. No doubt the most interesting piece of French imperial legislation was the
Code noir of 1685 that regulated French slavery in the colonies and stayed in force
way beyond the revolutionary period. The study of that law as well as the later code
d'indigénat, a series of administrative and legislative provisions that was applied
in Algeria from the conquest (1830) onwards but then expanded in the 1870s to
1890s to French colonies in Senegal and further in Indochina would be especially
interesting as they included racially and culturally inspired measures of coercion
designed to prevent popular dissatisfaction from turning into rebellion that may

25 See Frank B Costello, 7he Political Philosophy of Luis de Molina (1535-1600) (Roma Institute
Historium 1974) 128-32.

26 See especially Anghie, Sovereignty, Imperialism and International Law (n 11).

27 Helen Dewar, ‘Souveraineté dans les colonies, souveraineté en metropole: le role de la Nouvelle-
France dans la consolidation de I'autorité maritime in France, 1620-1628’ (2011) 64 Revue d’histoire
de '’Amérique francaise 63, 86-91.

28 Edward Cavanagh, ‘Possession and Dispossession in Corporate New France, 1600-
1663: Debunking a “Juridical History” and Revisiting Terra Nullius’ (2014) 32 Law & History Review
97,98, 109, 113-25.

2% Benton and Straumann make the useful point that the Roman law concept of res nullins was
compatible with seemingly different justifications such as discovery, occupation, and conquest and that
some of this plurality followed from the way it could be—and was—invoked to defend both private
law claims of property and public law claims of jurisdiction: Lauren Benton and Benjamin Straumann,
‘Acquiring Empire by Law: From Roman Doctrine to Early Modern European Practice’ (2010) 28
Law & History Review 1.
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have inspired some of the recent laws providing exceptional powers in dealing with
foreigners.?°

Nor did the British make much use of natural law or the jus gentium in the
expansion either in North America or the East Indies. As is well known, expan-
sion in both directions took place predominantly with the instrumentality of the
private company—though the charters of the companies, enacted under the royal
prerogative, were sometimes articulated as coming under jus gentium. It is by now
largely assumed that Blackstone’s famous adage of international law as part of the
law of England could not really be defended by common law practice.?! The law of
nations was taught in civil law courses at Oxford and applicable within the High
Court of Admiralty and a few other prerogative courts. But it was not part of the
common law. The fact that it was so closely associated with Roman law made it
possible to integrate it in academic treatises celebrating policies of empire—this is
how the Protestant refugee and civil law professor Alberico Gentili used it.>? But
mostly British expansion took place by private actors such as the Virginia or East
India Company waging war or concluding treaties with local rulers. The resulting
arrangements often resembled feudal landholding, and the question whether the
East India company ruled over Bengal as a sovereign or a private company after
1757 remained open until the Charter Act of 1813 finally included the statement
that ‘undoubted sovereignty’ over all company territories belonged to the Crown.??
This summarized almost half a century of efforts to deal with the problems of ter-
ritorial government in India without undermining the expansion of the company’s
Asian trade.

It was only in the nineteenth century, at the time of formal colonization, that
international law began to exert a distinct role in the European occupation and gov-
ernment of ‘uncivilized territory’ and in the formation of European extraterritoriality
and consular jurisdiction regimes in China, Japan, the Middle East, and those parts
of Africa deemed civilized enough for some sort of formal arrangement.?* The laws
applicable to occupation of colonial territory and set up in the network of colonial
treaties in the nineteenth century are nowadays the subject of increasing research.
So is the question of the legal treatment of native communities especially in the British

30 See further, Olivier Le Cour Grandmaison, Coloniser—Exterminer: Sur la guerre et I'Etat colonial
(Fayard 2005).

3! William S Holdsworth, “The Relation of English Law to International Law’ (1941-42) 26
Minnesota Law Review 141. See further, William S Holdsworth, A History of English Law (Methuen
1937) Vol 10, 370-72.

32 See Alberico Gentili, De jure belli libri tres. Vol IT The Translation (Clarendon 1933) Ch xiv, 61-66.

33 See CH Philips, 7he East India Company 1784—1834 (Manchester University Press 1961)
181-91.

34 See Turan Kayaoglu, Legal Imperialism: Sovereignty and Extraterritoriality in Japan, the Ottoman
Empire, and China (Cambridge University Press 2010).

35 See eg Mamadou Hebié, Les accords conclus entre les puissances coloniales et les entités politiques locales
comme moyens d acquisition de la souveraineté territoriale (Presses Universitaires de France 2015); Micke
van der Linden, 7he Acquisition of Africa 1870—1914: The Nature of Nineteenth-Century International
Law (Wolf 2014); Saliha Belmessous (ed), Empire by Treaty: Negotiating European Expansion, 1600~
1900 (Oxford University Press 2015).
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colonial world.¢ The research often suggests that a change in European attitudes
took place sometime in the early nineteenth century. Until that time, principles of
natural law had been applied—however one-sidedly—to European relations with
non-Europeans. With the consolidation of the sovereignty principle, however, non-
European territories became free for unlimited plunder and occupation. Not quali-
fying as ‘sovereign’, they could be subordinated under any conditions the European
power thought useful. For two reasons I remain sceptical of that thesis. First is the
jurisprudential one that it seems impossible to separate ‘natural law* clearly from
positive law and sovereign power. Behind every sovereignty there is some kind of
an ideology that justifies it but is visible only once the (positive) legal routines are
disturbed—and every natural law needs positivity to make itself applicable in the
world. The two are completely intertwined aspects of any configuration of power
and ideas about power.?” Second is a related, historical consideration. The jurists
of the late nineteenth century continued to be inspired by naturalist arguments
and the (naturalist) theory of universal history proceeding by stages to increasing
‘civilization’. They were often, in fact usually, critics of sovereignty and nationalism
and if they did support formal occupation of colonial territory by their states, they
did this out of total disillusionment to the way private companies and adventurers
had been behaving. The work of civilization could only be undertaken through
applying formal governmental powers over native territory.>® To absolve natural law
from responsibility in the European colonization of the late nineteenth and early
twentieth centuries is to remain blind to the way liberal humanitarianism, feeding
on natural law, contains an imperialist impulse.

vV

The studies of international law and empire have largely concentrated on the expan-
sion of European formal empire across the globe. This is as true of the political real-
ist histories such as those by Wilhelm Grewe as of postcolonial histories by Anghie
and many of his followers. The focus of the study is on states and sovereignty.
But much of Europe’s expansion took place through private operators, colonial or
trading companies, and by way of private contract and the exercise of the right of
private property. When historians of international law discuss Vitoria’s writings on
the lawfulness of the Spanish conquest of the Indies, they have in mind his famous

36 Out of a wealth of literature, see Robert A Williams, 7he American Indian in Western Legal
Thought: The Discourses of Conquest (Oxford University Press 1990); Christopher Tomlins, Freedom
Bound: Law, Labour and Civic Identity in Colonizing English America (Cambridge University Press
2010); Paul McHugh, Aboriginal Societies and the Common Law: A History of Sovereignty, Status, and
Self-Determination (Oxford University Press 2005); Lisa Ford, Sestler Sovereignty: Jurisdiction and
Indigenous People in America and Australia (Harvard University Press 2011).

37 This argument is at the core of my From Apology to Utopia: The Structure of International Legal
Argument (Reissue with a new epilogue, Cambridge University Press 2005).

38 See my The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870-1960
(Cambridge University Press 2001) 98-177.
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relectiones on just war and the powers of sovereign dominion. Much less atten-
tion is given, however, to the massive discussion on the principles having to do
with the expansion of commerce in Europe and beyond that was triggered by the
import of silver from the American colonies. The most significant contribution of
the ‘Salamanca school’ was, arguably, the discussion of principles of property and
contract that would fit the new commercially oriented world while still seeking to
balance the requirements of this new morality (and law) with Christian ethics.?®
New studies of Hugo Grotius, by contrast, regularly do mention his role as the legal
counsel for a private company—the Dutch East India Company (VOC)—perhaps
also noting the defence of the Company’s plundering of Portuguese navigation
as both just public and just private war. This suggests that it did not really matter
whether to take a private or public law approach. It is all a matter of perspective.4®
If one relates this to the way the United Provinces were ruled by an oligarchy of
leading families from each of the provinces (the same families sat in the company’s
famous Heeren XVII) the question may further be asked about the appropriate
frame in which Dutch expansion in general should be understood: an imperial or
a commercial venture? If the better response is that it was both one and the other,
then it can only be regretted that by far most attention has been directed to the
period from the perspective of public international law.

In British imperial history it has been much more common to focus on the
decisive role of private actors and the emergence of the ‘empire of free trade’ at
the beginning of the nineteenth century that enabled the century to become one
of British overseas predominance. Underlying this are the important changes that
took place in the eighteenth-century understandings of commercial law as influen-
tially articulated in a series of cases decided by the Chief Justice of the King’s Bench,
Lord Mansfield, widely known as ‘the father of English commercial law’.4! To take
just one example, in the case of Miller v. Race (1758), it was held that defences usu-
ally available under the common law would not apply to bills of exchange or bank
notes. ‘The reason of all these cases is’, Mansfield wrote, ‘because the usage of trade
makes the law’ and applies ‘even against express Acts of Parliament’.*? Britain was
of course exceptionally dependent on the new instruments applicable in interna-
tional commerce and as Mansfield realistically noted, ‘not a tenth part of the trade
in this kingdom could be carried on without them’; because general consent gave
these notes the value of money—they were called ‘paper money'—they must be
treated as such.*> Mansfield even accepted that judicial notice was to be taken of

39 T have argued this in ‘International Law and Empire: The Real Spanish Contribution’ (2011)
61 University of Toronto Law Journal 1. See further Wim Decock, Theologians and Contract Law: The
Moral Transformation of the Tus Commune (ca. 1500—1650) (Nijhoff 2013).

40 See generally Jonathan Israel, Dutch Primacy in World Trade 1585-1740 (Clarendon 1989)
16-17, 69-73.

41 See eg S Todd Lowry, ‘Lord Mansfield and the Law Merchant: Law and Economics in the
Eighteenth Century’ (1973) 7 Journal of Economic Issues 605.

42 Miller v. Race in Notes of cases argued, and adjudged, in the Court of King’s Bench, and of some deter-
mined in the other high courts [1753—1759] (Clarke 1825).

43 Ibid, 1152, 1154.
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mercantile custom. No specific proof was needed but the Court was presumed to
know such custom because it was ‘law’. For that purpose, he invited into the King’s
Bench juries consisting of merchants that would have the required knowledge of
the commercial practices.

The relations of public law and private law—or sovereignty and property as I
have elsewhere put this—are much closer than standard histories of the role of law
in imperial expansion suggest. The case of Britain is perhaps an extreme example
to the extent that around 1600, as the English began their search for trade routes
and settlement, this would take place by chartering private merchants and com-
panies to carry out practically all of this activity. For example, Queen Elizabeth
issued a charter in 1581 to twelve of the richest London merchants for a seven-
year trade monopoly in the whole of Middle East.#4 Organized initially on a joint
stock basis the Levant Company was authorized to make laws and ordinances for
the government of English activities in the enormous area allocated to it on the
standard condition that they would ‘not be contrary or repugnant to the laws,
estates or customs of our realm’.%> In exchange the company was expected to pay
the Crown an annual fee of 500 pounds and its ships were regularly commis-
sioned for privateering activities, ensuring ‘enormous quantities of sugar without
having to pay for it’.#¢ The Company’s director William Harborne was appointed
ambassador but his salary was paid by the company. Harborne was also author-
ized to appoint consuls across the Ottoman realm and to take action to secure the
implementation of the privileges by often-recalcitrant Turkish officials. But the
Levant Company was only one among a large number of English trading ventures
whose monopoly bound tightly together the interests of the Crown and the mer-
chant elite. The state acted vigorously to prevent ‘interloping’ and sometimes—as
for instance with the Russian Czar in 1623—agreed with foreign rulers for joint
implementation of the monopoly. This reflected the growing sense that trade was
a matter of policy and that England’s wealth and power were completely tied
up with that of its leading merchants. How to understand the close dependence
of state power with the activities of private merchants became the task of a new
genre of writing that moved freely between expositions of new commercial prac-
tices, discussion of the legal regulation of those practices, and recommendations
for mercantile policy.?

44 “The Letters Patents, or Privileges Granted by her Majestie to Sir Edward Osborne ...” in Richard
Hakluyt, 7he Principal Navigations, Voyages, Traffiques and Discoveries of the English Nation (James
MacLehose and Sons 1904) Vol V, No 53. See further Alfred C Wood, A History of the Levant Company
(Routledge 1964) 11; John P Davis, Corporations: A Study of the Origin and Development of Great
Business Combinations and their Relation to the Authority of the State (Franken 1971) 88-92. Kenneth
R Andrews argues, however, that the English interest at this stage was exclusively commercial: Trade,
Plunder and Settlement: Maritime Enterprise and the Genesis of the British Empire (Cambridge University
Press 1984) 90-91.

45 “The Letters Patents ..." in Hakluyt (n 44).

46 Robert Brenner, Merchants and Revolution: Commercial Change, Political Conflict, and London’s
Overseas Traders 1550—1653 (Verso 2003) 19.

47 'The standard work is Gerard Malynes, Consuetodo vel Lex Mercatoria, or the Antient Law-
Merchant (London 1629).
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As American colonies were beginning their rebellion in the eighteenth century,
writers such as David Hume and Adam Smith suggested that granting them inde-
pendence while maintaining intense commercial contacts would be best for every-
one. This position was shared by the former governor of Massachusetts, Thomas
Pownall, commenting on transatlantic relations from a natural law perspective. In
the fifth edition of his Administration of the Colonies (1774) Pownall suggested giv-
ing up the old, wholly ‘artificial’ colonial system. The metropolis and the colonies
were to be pulled together ‘by a general, common and mutual principle of attrac-
tior’. This would be the ‘general commercial interest which is most extensive, neces-
sary and permanent, [and] settles and commands the market’. Universal free trade
would, he surmised, create a ‘grand marine dominion, consisting of our possessions
in the Atlantic, and in America, united in a one [sic] center; where the seat of gov-
ernment is’.48 In a later work Pownall suggested that the ‘old system of Europe’ was
to be replaced by a new one based on ‘nature’, namely the realization that:

men and nations should be free, reciprocally to interchange, and respectively as their wants
mark the course, [their] surpluses, that this Communion of Nations with each other ...
ought to be thus enjoyed and exercised to the benefit and interest of each, and to the com-
mon good of all.%?

A%

Critics of formal empire in the nineteenth century highlighted the benefits of
free trade for everyone—above all to commercial nations that would be able to
bring the most competitive products on the international market. With their vast
pool of colonial resources, advanced technologies and efficient production chains,
Britain was looking to become the ‘workshop of the world” where its industries
and merchants would come to dominate the world of trade. For free traders such
as ‘Cobden, and, indeed the men of Manchester generally, the fight for free trade
was a fight for all that was good, true and just’.>° In the 1830s and 1840s, Britain
unilaterally opened its markets for international trade and in the 1860s sought to
make the system multilateral. In this way, Arrighi writes, Britain created ‘world-
wide networks of dependence on, and allegiance to, the expansion of the wealth
and power of the United Kingdom’.>! Even as protectionism was all but over, a
wholly international system of commercial exchange had seen the light of day in
which Britain was the principal beneficiary. Anne Orford has recently discussed the
role of law in the creation of the ‘free trade state’ by reference to the emergence of

48 "Thomas Pownall, 7he Administration of the British Colonies (5th edn, Walter 1774) vol I, 10, 5-10.

4 Thomas Pownall, A Memorial most Humbly Addressed to the Sovereigns of Furope on the Present
State of Affairs between the Old and the New World (2nd edn, London 1780) 115.

50 Bernard Semmel, 7he Rise of Free Trade Imperialism: Classical Political Economy, the Empire of Free
Trade and Imperialism 17501850 (Cambridge University Press 1970) 162.

51 Giovanni Arrighi, 7he Long Twentieth Century: Money, Power and the Origins of Our Times (Verso
2010) 56.
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new systems of production and distribution of food at this time, noting that the
end of mercantilism was not the end of empire—at least ‘if empire is understood
to involve structured systems of exploitation’.>? The narrative of how the economic
system was assumed to operate as a self-regulating machine, separated from the
social world of nation states and domestic politics has of course been well told by
Karl Polanyi: ‘Instead of economy being embedded in social relations, social rela-
tions are [now] embedded in the economic system.”>® But even as the economic
ideology of the nineteenth century suggested that trade would operate as a ‘self-
regulating system’, the occasional gunboat was nevertheless needed to make sure it
would operate without disruption. As the greatest foreign investor in Latin America
after 1820, Britain would reluctantly but regularly use or threaten to use force in
reaction to uncompensated seizure of British funds, for example.

The formal expansion of European sovereignty through annexation or settlement
far from exhausts the history of ‘international law and empire’. To have a grasp on
the way material and spiritual resources have been distributed in the twentieth cen-
tury requires examining the background rules of private law, contract, and property
that lay out the conditions under which relations of de facto dependence are created
under ostensible ‘free trade’ arrangements between private companies, merchants,
and investors of large trading nations and the rest of the world. Two directions
have begun to dominate the treatment of ‘international law and empire’ in the
contemporary world. First are the new histories dealing with the postcolonial states’
efforts in the United Nations and elsewhere in intergovernmental institutions to
receive voice as sovereign equals with the old colonial powers. Scholars are keen
to understand what happened to the early embrace by international institutions
of the ‘New International Economic Order’, including such connected projects as
technology transfer to the Third World and the distribution of proceeds from the
extraction of seabed mineral resources at the Law of the Sea Conference (1974—82).
Where did ‘permanent sovereignty to natural resources’, UNESCO’s ‘new inter-
national information order’, or the commodity agreements once imagined as the
centre of international development, disappear?>> No doubt, such new work is fed
by present-day concerns. As the United Nations celebrated its 70th anniversary, its
objective to create a more just and peaceful world seems no closer than it was in
1945. Global inequality is rising—according to studies carried out by Oxfam and
Credit Suisse last year, one per cent of the world population owns more than the

52 Anne Orford, ‘Food Security, Free Trade, and the Battle for the State’ (2015) 11(2) Journal of
International law and International Relations 1, 42.

>3 Karl Polanyi, 7he Great Transformation: The Political and Economic Origins of Our Time (Beacon
2001) 60.

>4 Tt has been assessed that alongside innumerable threats of force, there were at least forty cases
of military intervention by Britain in Latin America during 1820-1914. Charles Lipson, Standing
Guard: Protecting Foreign Capital in the Nineteenth and Twentieth Centuries (University of California
Press 1985) 54.

>> Sundhya Pahuja, Decolonising International Law: Development, Economic Growth and the Politics
of Universality (Cambridge University Press 2013); Luis Eslava, Michael Fahkri, and Vasuki Nesiah
(eds), Bandung, Global History and International Law: Critical Pasts and Pending Futures (Cambridge
University Press 2016).
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other 99 per cent combined and that 69 per cent of that wealth lies in Europe and
North America with a share of the world population of only 18 per cent.>® In other
words, if ‘empire’ is today pursued within and through intergovernmental coop-
eration—through development cooperation, intervention in ‘failed states’, post-
conflict reconstruction, international criminal trials and so on, then it is clear that
international law still stands quite at the heart of it. No conclusion has been reached
in the debate on the relations between human rights and empire, either, but, as in
all universalist thinking, hegemonic ambition looms large.

The second cross between international law and empire lies in the way the ‘gov-
ernance’ of the international world has been increasingly moving beyond formal
diplomatic institutions and public international law into ‘hybrid’ institutions where
experts meet with private and public ‘stakeholders” to decide on policy by reference
to flexible standards, benchmarking, and efficiency optimization. It is trite to speak
of the rise of a transnational law that operates largely through contract and property
relations and consolidates the alienation of an international economic system from
territorial political contestation. The rise of new types of ‘regulatory law’, codes of
best practice, and other informal types of regimes of opportunity and constraint
determine a large sphere of the actions by international institutions, companies,
investors, and global elites, national and international. I have elsewhere argued that
students desiring to find out the ways in which law enables, structures, channels,
and opposes international power ought to turn their attention from ‘sovereignty’ to
‘property’ and examine the ways of operation of what could be called ‘the empire of
private law’.>” Perhaps the most striking example of this in the present is the mas-
sive outpouring of interest in the international law of investments; especially signif-
icant is investor-state arbitration (ISDS) included in the more than 3000 bilateral
investment treaties and in the proposals for Trans-Pacific and Transatlantic trade
and investment treaties (TPP and TTIP). The proposal to lift disputes between a
foreign investor and a host state from the jurisdiction of the latter, to be adjudicated
in international arbitration panels consisting of investment experts applying global
minimum standards is of the greatest interest for the history of international law
and empire. It proposes to generalize a nineteenth-century colonial practice that
began in Latin America, was generalized in the ‘Hull formula’ in the 1930s of a
demand for ‘full compensation’, and was formalized in the aftermath of a series of
nationalization cases emerging from the newly independent states in the 1960s.%®

The point of ISDS, as of much new law in the fields of the economy, human
rights, anti-terrorism, and the environment, is to remove matters of great impor-
tance from the context of domestic law and policy, into the hands of networks of

6 Oxfam, ‘Having it All and Wanting More, Report on Inequality’ (2015) <http://policy-practice.
oxfam.org.uk/publications/wealth-having-it-all-and-wanting-more-3381252cid=rdt_havingitall>
accessed 16 November 2015; Credit Suisse, ‘Global Wealth Report 2015’ 6 <https://publications.credit-
suisse.com/tasks/render/file/?filelD=F2425415-DCA7-80B8-EAD989AF9341D47E> accessed 16
November 2015.

57 Martti Koskenniemi, ‘Expanding Histories of International Law’ (2016) 56 American Journal
of Legal History 104.

58 Ibid.
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international experts at global institutions. At the outset of the new millennium
Hardt and Negri published a much-debated work on Empire that examined the
rise of a global system of rule without a centre by reference to Hans Kelsen’s views
about an autonomous, self-referential legal system regulating behaviour across
the world. The authors suggested that a ‘constitutionalization of a supranational
power” had been under way for much of the twentieth century through the UN
and other formal bodies but had now entered a ‘paradigm shift’ in which an ‘impe-
rial sovereignty’ was emerging from the multifarious activities carried out under
wholly global economic and technological institutions. Kelsen, they claimed, had
understood this (and perhaps Dante as well) even as his views remained purely for-
malistic.>® The years after the publication of that work have powerfully nuanced
its conclusions. But Dante’s ‘reductio ad unum’ still captures the legal imagination.
The global is still seen as somehow grander, truer, and better than the (merely)
local and the objective of ambitious men and women criss-crossing the world at
their conferences is still to weave a single web of law that would finally encompass
a universal system of peace and welfare. It is hard to think of a more significant
motive for research in the history of international law and empire than the ambiva-
lence of such an enterprise.
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PART I

EPISTEMOLOGIES OF EMPIRE
AND INTERNATIONAL LAW






1

Provincializing Grotius: International

Law and Empire in a Seventeenth-Century
Malay Mirror

Arthur Weststeijn*

Hugo Grotius, long considered a founding father of modern international law,
has undergone a remarkable revision in recent scholarship. Over the past decade,
a series of publications, especially by Peter Borschberg, Martine van Ittersum, and
Eric Wilson, have significantly altered the long-dominant interpretation of Grotius
as architect and disinterested champion of a universally applicable notion of the
law of nations. In these recent publications, Grotius is presented in a different and
much less favourable light: as a clever but highly compromised author who con-
sciously developed a structure of legal reasoning to offer the nascent Dutch Republic
the intellectual armoury for attaining colonial supremacy overseas.! With this new
interpretation, the scholarly emphasis has shifted from De iure belli ac pacis, tradi-
tionally considered to be Grotius’ masterwork, to his earlier treatise De iure praedae,
written on the explicit request of the board of the Dutch East India Company
(VOC) between 1604 and 1606. This work, though never published in its day and
only rediscovered in its entirety in the nineteenth century (a short excerpt of it was
published in 1609 as Mare liberum), now counts as the foundational backbone of
Grotius’ political stance and of the onset of Dutch colonialism in South East Asia.
From a founding father of international law, Grotius has turned into a founding

_* 'This chapter originates from a discussion with Romain Bertrand and Stefania Gialdroni at the
Ecole francaise de Rome in 2013, organized by Guillaume Calafat and Francois Dumasy. I would like
to thank all of them, especially Guillaume, for their inspiration, and the editors of this volume for their
useful remarks on an earlier version.

! Martine van Ittersum, Profit and Principle: Hugo Grotius, Natural Rights Theories and the Rise of
Dutch Power in the East Indies (1595-1615) (Brill 2006); Eric Wilson, 7he Savage Republic: De Indis of
Hugo Grotius, Republicanism, and Dutch Hegemony in the Early Modern World System (c.1600-1619)
(Martinus Nijhoff 2008); Peter Borschberg, Hugo Grotius, the Portuguese and Free Trade in the East
Indies (NUS Press 2011). See also Hans W Blom (ed), Property, Piracy and Punishment: Hugo Grotius
on War and Booty in De iure praedae: Concepts and Contexts (Brill 2009). Fundamental for the new
interpretation has been Edward Keene, Beyond the Anarchical Society: Grotius, Colonialism and Order in
World Politics (Cambridge University Press 2002).
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father of a Dutch empire by law. Surely, there are few other examples of such a swift
and radical shift in the status of a universally cherished mastodon of early modern
legal thought.

There is, however, a problem with this new interpretation of Grotius—for all its
indubitable merits. Or perhaps it is better to say there is a certain irony to it, which
seems to have escaped some of its proponents. The irony is that in the interpreta-
tion of Grotius as a colonial ideologue, the point of reference and of departure in
the analysis generally remains located in Western Europe, to be more precise in
Holland. Implicit (and sometimes explicit) to the earlier dominant view on Grotius
as a godfather of the Westphalian system was that the West counted as the birth-
place and thereby centre of international law, degrading other areas of the globe to
the peripheries of its history. The new interpretation of Grotius, perhaps rightly,
empbhasizes the ‘imperial’ characteristics of this Eurocentric focus. Clearly, the pro-
fessed aim is now to take a much more critical stance, unmasking and thereby
delegitimizing the colonial or imperial agenda that underlay Grotius’ writings. Yet
in doing so, the new interpretation continues enacting a dramatic play of global
interaction where the European attitude dominates the stage: the protagonist
Grotius plays the part of ingenious plotter, Dutch colonial agents happily perform
his schemes in South East Asia—and the indigenous peoples are not much more
than onlookers behind the scenes who passively undergo the spectacle. Europe, in
other words, remains the norm, and the intellectual history of Dutch colonialism
continues going mainly in one direction, from centre to periphery. The irony, of
course, is that this interpretation merely seems to confirm Grotius® alleged own
project of imposing Western norms of international law on non-Western societies.
By presenting Grotius” writings as a mouthpiece of Dutch imperialism, the new
interpretation risks maintaining the imperial structure of centre and periphery that
Grotius himself helped to create.?

The question, then, is whether it might be possible to turn the equation. Is there
a way to look at the Dutch empire by law in South East Asia from a different per-
spective, collapsing the dominant hierarchy of centre and periphery? Or to put it
differently: is it possible to ‘provincialize’ Grotius?® An earlier hint in this direc-
tion has already been given in the pivotal work of Charles H Alexandrowicz, one
of the most significant proponents of the traditional interpretation of Grotius. In
An Introduction to the History of the Law of Nations in the East Indies from 1967,
Alexandrowicz argued that Asian-European relations in the early modern period
rested on an inclusive notion of the law of nations; Grotius, as one of the founders
of this law of nations, used his knowledge of Asian legal sources to argue the case of
the VOC. According to Alexandrowicz, it is ‘possible to assume that Grotius in for-
mulating his doctrine of the freedom of the sea found himself encouraged by what

2 It should be added that in my own publications on seventeenth-century Dutch colonialism, I have
blatantly taken a Eurocentric focus, discussing only Dutch sources. This essay can therefore be seen as
an immodest attempt to problematize the limits of my own research.

3 Tam of course, indebted to Dipesh Chakrabarty, Provincializing Europe: Postcolonial Thought and
Historical Difference (Princeton University Press 2000) for this term.
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he learned from the study of Asian maritime custom’.# Grotius, in other words,
embodied the universal background to international law that Alexandrowicz advo-
cated. This interpretation has been adopted in comparable studies, such as the work
by Ram Prakash Anand.> Nonetheless, it seems to have been largely the result of
wishful thinking. As Peter Borschberg has shown recently, Grotius knew virtually
nothing of Asian customs, legal codes, or even mere geography. Borschberg’s verdict
is categorical: “The “Alexandrowicz thesis” extolling Grotius’ supposed familiarity
with Asian commercial and maritime practices cannot be sustained by any stretch
of the imagination.’

The attempt at provincializing Grotius by starting with Grotius himself has thus
failed. The obvious alternative is to forget about Grotius for a while, and to focus
all attention to Asian sources only. That, however, is easier said than done, for the
simple reason that very few substantial sources of the period are left. In Lhistoire a
parts égales, a wonderful analysis of the European-Asian encounter around 1600,
Romain Bertrand explains how little mention is made in contemporary indigenous
accounts of the arrival and increasing presence of the Dutch in South East Asia.
One explanation, Bertrand argues, is that the Dutch were simply not very signifi-
cant from the South East Asian point of view—they were mere ‘flies in the milk’,
in the felicitous phrasing of the twentieth-century Dutch writer Willem Walraven
quoted by Bertrand.” Another explanation is perhaps equally prosaic: many indig-
enous sources of the period are no longer available, being never printed and some-
times even destroyed during the advance of colonial rule.

However, there is an exception, which receives its due share in Bertrand’s
work: the treatise 7j al-Salatin [ 'The Crown of All Kings'], composed by the author
Bukhari al-Jauhari in 1603 in the Sultanate of Aceh in north Sumatra, a strong
regional power and centre of Islamic scholarship that had diplomatic ties with the
Dutch and had sent an embassy to the Dutch Republic one year before. The trea-
tise, written in Malay in Arabic script, discusses the responsibilities and duties of
rulers and subjects; it can be characterized as an example of the ‘mirror for princes’
genre, probably partly derived from earlier Persian sources. Little is known about
the author, but his name betrays that he probably originated from the Kingdom
of Johor in the south of the Malay Peninsula. In 1603, the year 7aj al-Salatin was
composed, an alliance between Johor and the Dutch captain Jacob van Heemskerck
resulted in the seizure of the Portuguese vessel Santa Catarina in the Johor River

4 Charles H Alexandrowicz, An Introduction to the History of the Law of Nations in the East Indies
(Clarendon Press 1967) 65. For recent criticism of Alexandrowicz’ general thesis, see Robert Travers,
‘A British Empire by Treaty in Eighteenth Century India’ in Saliha Belmessous (ed), Empire by
Treaty: Negotiating European Expansion, 1600—1900 (Oxford University Press 2014).

> Ram Prakash Anand, Origin and Development of the Law of the Sea: History of International Law
Revisited (Martinus Nijhoff 1983) 80.

¢ Borschberg, Hugo Grotius (n 1) 145. See also Cornelis G Roelofsen, “The Sources of Mare
Liberum: The Contested Origins of the Doctrine of the Freedom of the Sea” in WP Heere (ed),
International Law and its Sources (Kluwer 1988).

7 Romain Bertrand, Lhistoire i parts égales: Récits d'une rencontre Orient-Occident (XVIe-XVIle sié-
cle) (Seuil 2011) 449.
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estuary. The seizure gave rise to much controversy, and to uphold its legitimacy,
Hugo Grotius was asked to write a legal defence. Thus originated De iure praedae.®

1aj al-Salatin, then, proves to be promising material for a comparison with
Grotius since it is an exact contemporary to De iure praedae written in a connected
political and diplomatic context—ryet on the other side of the globe. Opening up a
small but highly exceptional window onto the panorama of the royal courts in the
Malay-speaking world, the treatise discusses issues such as sovereignty, justice, the
social contract and the right of rebellion that are also central in Grotius’ writings
and in European political thought in general around 1600.° At the same time, its
survival proves that 7aj al-Salatin was widely circulated throughout South East Asia,
whilst Grotius’ treatise, apart from Mare liberum, remained unpublished and was
read only by a few. Accordingly, a contextualized reading of 7aj al-Salatin makes it
possible to approach Grotius, and thereby the Dutch empire by law in South East
Asia, from a ‘peripheral’ perspective. Such an exercise could be characterized as a
clear-cut example of comparative (and loosely connected) global intellectual his-
tory, in line with the recent categorization of approaches in this burgeoning field
by Samuel Moyn and Andrew Sartori.’ Yet the aim of this chapter is to go further
by posing a hypothetical question from the (admittedly rather dodgy) realm of if-
history: if South East Asian readers had read Grotius, how would they have read it?
1aj al-Salatin allows for such an exercise in if-history: an exercise in provincializing
Grotius that is also an exercise in establishing the possibilities of commensurability
between East and West. 7aj al-Salatin, a treatise conceived as a mirror of princes,
thus serves as a Malay mirror that reflects the oddities of international law and
empire in its Grotian guise.

‘Pearls for the Ears of the Mind’: Structure
and Contents of 7aj al-Salatin

14j al-Salatin is a performative treatise with a title as a speech-act: as Bukhari
explains in the introduction, the book’s title, ‘Crown of all Kings’, entails the effect
of the book, for whoever reads it attentively will know how to be a true king, his
crown being thus legitimized by the book. In twenty-four chapters, Bukhari unfolds
the appropriate guidance on moral conduct and political statecraft, explicitly

8 On the seizure of the Santa Catarina and the making of De iure praedae, see the detailed analysis
in van Ittersum, Profit and Principle (n 1), and Peter Borschberg, “The Seizure of the Santa Catarina
Revisited: The Portuguese Empire in Asia, VOC Politics and the Origins of the Dutch-Johor Alliance
(c.1602-1616)’ (2002) 33 Journal of Southeast Asian Studies 31.

® Bertrand, Lhistoire i parts égales (n 7) 348-74.

10" Samuel Moyn and Andrew Sartori (eds), Global Intellectual History (Columbia University Press
2013), especially Moyn and Sartori, ‘Approaches to Global Intellectual History’. Cf as well Takashi
Shogimen and Cary ] Nederman (eds), Western Political Thought in Dialogue with Asia (Lexington
2009). For a typical example of comparative history of international law focusing on Grotius and Islam,
see Christoph Stumpf, “Vélkerrecht unter Kreuz und Halbmond: Muhammad al-Shaybani und Hugo
Grotius als Exponenten religiéser Volkerrechtstraditionen’, (2003) 41 Archiv des Vélkerrechts 83.
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addressing an audience of (future) kings and their advisors, officials, and subjects.
The text is interspersed with passages from the Qur'an and the Hadith literature,
Persian poetry, and historical references to pagan and Muslim rulers, as well as other
texts from the Persian mirrors of princes genre, the so-called andarz, for example to
the late fifteenth-century ethical treatise Aklag-¢ mohseni.'* Various manuscripts of
the work survive; the first edition was published, with parallel Dutch translation,
in 1827 by the Dutch colonial official and linguist (and veteran of the battle of
Waterloo) Philippus Pieter Roorda van Eysinga.'?

The treatise begins with an extensive exhortation to self-knowledge and the
knowledge of God. Starting from the hadith ‘he who knows himself knows his
Lord’, Bukhari, most likely a Sunni Muslim, developed the foundational premises
of his worldview combining anatomical theories with mystical Sufi teaching.!? The
central message is that true self-knowledge recognizes the physical condition of
mankind and the ensuing equality of all and man’s subservience to Allah. A detailed
survey of the human body and its conception in the womb, with references to
Hippocrates, Galen and Aristotle, leads to the admonition ‘to think about yourself
and know yourself and to contemplate the greatness of the Lord of Hosts, who
has created all out of a drop of water and whose entire existence is a secret’.!* This
divine origin of mankind necessitates that one should not neglect one’s body, but
also realize one’s humbleness; modesty is essential since all human excellence is a
mere reflection of Allah.

At the same time, man is also inherently weak, being a slave to his passions,
which are the result of the four elements that constitute the human body. In line
with the classical theory of humorism, Bukhari emphasized the precarious balance
of bodily fluids that determine human appetite and health. The resulting passions

11 M Ismail Marcinkowski, ‘Taj al-Salatin’ Encyclopaedia Iranica (2009) <http://www.iranicaonline.
org/articles/taj-al-salatin> accessed 10 December 2014. On the linguistic aspects of 7aj al-Salatin, see
Philippus Samuel van Ronkel, ‘De Kroon der Koningen’ (1899) 41 Tijdschrift voor Indische taal-,
land- en volkenkunde van het Koninklijk Bataviaasch Genootschap van Kunsten en Wetenschapen 55.
Van Ronkel claimed the text to be entirely copied from a (lost) Persian original. This view is questioned
in Taufik Abdullah, “The Formation of a Political Tradition in the Malay World’ in Anthony Reid (ed),
The Making of an Islamic Political Discourse in Southeast Asia (Monash University Press 1993) 41, fn 12.
For a comprehensive discussion of the work and its authorship, see VI Braginsky, ‘ 7ajus Salatin (“The
Crown of Sultans”) of Bukkhari al-Jahauri as a Canonical Work and an Attempt to Create a Malay
Literary Canon’ in David Smyth (ed), 7he Canon in Southeast Asian Literatures: Literatures of Burma,
Cambodia, Indonesia, Laos, Malaysia, the Philippines, Thailand and Vietnam (Curzon Press 2000). Cf
as well the superficial analysis in Ingrid Saroda Mitrasing, “The Age of Aceh and the Evolution of
Kingship, 1599-1641" (PhD dissertation, Leiden University 2011) 35-38.

12 Bukhari al-Jauhari, De kroon aller koningen van Bocharie van Djohor (PP Roorda van Eysinga ed
and tr, Landsdrukkerij 1827). A French translation was made by Aristide Marre: Makéta radja-ridja
ou la couronne des rois (Maisonneuve 1878). One manuscript is in the Leiden University Library, cata-
logued as LUB.D 625, Codex Orientalis 3053. Another manuscript, copied in 1824, is in the British
Library, digitally available at <http://www.bl.uk/manuscripts/FullDisplay.aspx?ref=Or_13295>
accessed 10 December 2014. For a Malay romanized edition of the Leiden manuscript, see Khalid M
Hussain (ed), 7/ us-Salatin (2nd edn, Dewan Bahasa dan Pustaka 1992).

13 Cf Abdullah, “The Formation of a Political Tradition’ (n 11) 42; Bertrand, Listoire & parts égales
(n7) 365.

14 Bukhari, De kroon aller koningen (n 12) 14. Translations are from the Dutch. For the reference to
Hippocrates, Galen, and Aristotle, see Bukhari, De kroon aller koningen (n 12) 12.
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define the ambivalent human condition, characterized by the desire to pursue det-
rimental deeds and the aversion of actions that are wholesome. Man, therefore, is
essentially powerless, regardless of his social status: at the moment of death, the dif-
ferences ‘between sultan and subject, between ruler and slave, between the rich and
the poor’ will turn out to be non-existent. All are equal on Judgment Day; ‘all kings
who are haughty in this world and consider none of their fellow humans equal to
themselves, will be raised like ants’.}> Consequently, man should be humble and
consider himself nothing but a servant of Allah, without looking down at others
and oppressing his fellow servants. Allah, by contrast, is eternal and perfect, self-
originating and hence without extension or bodily attributes; man should realize
that his existence ‘in the knowledge and providence of Allah is like the existence of
a fish in the water—there is no life possible outside, even though the fish does not
know what water is.'¢ The worldly life of man is generally spent in equal ignorance
and insignificance, being nothing but a short rest on the way towards eternity.

On the basis of this exposition of human nature and self-knowledge, Bukhari
built the central tenets of his political counsels, which make up the main part of the
treatise. Evidently, a crucial concern for Bukhari was how to ensure stability and
the maintenance of royal power. The Sultanate of Aceh had recently experienced
a period of intense internal turmoil, with five consecutive kings being murdered
and a sixth dethroned by his own son;'7 it is likely that Bukhari’s intention was to
reach a stable political order by compounding a range of traditional teachings. To
that end, he gave a series of advices on how to rule, each one of which is illustrated
by exempla taken from scriptural and historical writings. The result is clearly in line
with the genre of Islamic adab literature, treatises that defined rules of princely
‘civility’ following the decrees of the Qur'an and the models of pagan ancient his-
tory, in particular Alexander the Great.'®

A pivotal concept advanced by Bukhari in this context is the one of sovereignty,
kerajaan, which is divided into two separate but complementary elements of royal
obligation: hukumah, the responsibility for the juridical regulation of society, and
nubuwwah, the prophetic duty to guard over religious orthodoxy.!® The obvious
ideal is the perfect amalgamation of these two elements in one ruler, personified
by the prophet Moses and his theocratic rule over the Jews. Ever since, the first
element of sovereignty has been subordinate to the second, which means that all
servants of Allah are also bound to obey their worldly rulers. Nonetheless, Bukhari
made a clear and significant distinction between the worldly and the prophetic
realm. As Bertrand shows in his analysis of the treatise, this distinction opens up the

15 Bukhari, De kroon aller koningen (n 12) 25, 27. On the ambiguities in the Islamic creed of the
equality of all believers before God, see Louise Marlow, Hierarchy and Egalitarianism in Islamic Thought
(Cambridge University Press 1997).

16 Bukhari, De kroon aller koningen (n 12) 32.

17" Abdullah, “The Formation of a Political Tradition” (n 11) 47—48.

18 Bertrand, Lhistoire i parts égales (n 7) 348—49. For Alexander the Great as exemplum, see Bukhari,
De kroon aller koningen (n 12), eg 147-50, 163-64, 176.

19 See Bertrand, Lhbistoire & parts égales (n 7) 349 and Jajat Burhanudin, ‘Kerajaan-Oriented
Islam: The Experience of Pre-Colonial Indonesia’ (2006) 13 Studia Islamika 45, 45-47.
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possibility of civil disobedience (or even rebellion), for what to do with a ruler who
does not follow the precepts of Allah and his Prophet? Bukhari’s answer is that the
words of such an evil ruler should be obeyed, but not his deeds; the reason for such
compliance is not the majesty of the ruler, but rather to avoid social discord. If there
is no risk of disorder, ‘we do not have to obey his words nor his deeds. We should
even not turn our eyes to his face. For those who deviate from the commandments
of Allah and his Prophet are his enemies, and it is our duty to treat the enemies of
Allah as our enemies’. Rulers, then, are the caliphs or delegates of Allah on the earth,
but they should not ‘believe out of ignorance and naivety to be Gods themselves,
who alone should be honoured and obeyed’.?? The obligation that subjects owe
to their ruler is dependent on his devoutness and the preservation of social order.
Kings who do not follow the example of the prophets and who do not ‘love their
subjects as if they were their children’, who forget their own nature and become
enslaved by the passions, are ‘shadows of the Devil and delegates of Satan’ who will
be duly punished at Judgment Day.?!

The way to avoid such tyranny is by practising keadilan, justice, which in turn
follows from the ibsan or virtue of the ruler.?? Justice, then, is not an abstract ideal
burt a practice, and the treatise correspondingly highlights the practical aspects of
virtuous rule: kings should be generous, courageous, and sober (as well as male and
good-looking), they should choose their delegates wisely and keep company of
learned men, and they are to keep all heresy at bay. Most importantly, a king should
‘consider himself as one of his subjects, for the ruler of subjects is nothing else than
another person who judges among them and over them in truth’.?? Such truth and
honesty are the tokens of justice, which implies that open communication and the
choice of trustworthy advisors and delegates are essential. Here the importance of
rhetoric emerges: rulers should surround themselves with tactful but candid serv-
ants and shun those who ‘with lovely words and various compliments entertain the
king’s mind’. Such flacterers have a disastrous effect, ‘calling evil deeds virtues, even
though because of their actions the king is brought day and night to Hell’.? True
speech and trustworthiness, therefore, are necessary prerequisites of good govern-
ment, for the king and his advisors alike; this also explains Bukhari’s long digression
on how to attain knowledge of gestures and facial expressions. It is such practical
intelligence, akal, which steers rulers to do good and avoid evil. Numerous exempla
of Muslim rulers serve to illustrate the argument, many taken from the eleventh-
century Persian mirror of princes Siyasatnama.® Yet the practical characteristics of

20 Bukhari, De kroon aller koningen (n 12) 50. Cf the analysis in Bertrand, Lhistoire & parts égales
(n7) 352-53, and Abdullah, “The Formation of a Political Tradition’ (n 11) 45—46.

21 Bukhari, De kroon aller koningen (n 12) 60.

22 Cf Bertrand, Lbistoire & parts égales (n 7) 350.

23 Bukhari, De kroon aller koningen (n 12) 66.

4 Bukhari, De kroon aller koningen (n 12) 74, 84.

25 Nizam al-Mulk, Siyasatnama: The Book of Government or Rules for Kings (Hubert Darke ed and
tr, Curzon Press 2002). For analysis, see Marta Simidchieva, ‘Kingship and Legitimacy in Nizam al-
MulK’s Siyasatnama, Fifth/Eleventh Century’ in Beatrice Gruendler and Louise Marlow (eds), Writers
and Rulers: Perspectives on Their Relationship from Abassid to Safavid Times (Reichert 2004).
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justice imply that true faith is not indispensable for good government: justice can
equally be found under non-Muslim rulers, such as the sixth-century Persian king
Khosrau I. Such infidel kings may not end up in heaven (purgatory is reserved for
them), but they understand the principles of maintaining power by ruling justly
and making the people prosper: ‘justice bars all mischief from the infidel king and
it removes all dangers from his entire kingdom, for through his justice the life of the
ruler is lengthened and his rule persists’. Tyrants, by contrast, also when they are
Islamic, will never be able to escape divine wrath.?¢

The aim of government, then, is to establish a perfect harmony between rulers
and ruled. The intrinsic equality and weakness of all entails a model of social and
political concord where all share in reciprocal duties and obligations and all fulfil
their corresponding functions. Following the Islamic tradition, the personal quali-
ties of the ruler and his officials are thus considered more important than details
of legislation or the impersonal organization of the state.?” Government is ‘like an
elevated palace that rests on four pillars’, constituted by servants, generals, treasur-
ers, and ambassadors, who have to be obedient to Allah and their ruler and trust-
worthy in their actions and advices. Rulers, at the same time, should be humble and
magnanimous; all have to seek honour by striving for what is ‘good, fair and honest
in the world’.?8 Yet the bottom line of good government is equity and mutual trust.
The ruler should speak justice in such a way ‘as if every one of his subjects ... is
equal to him’, following the maxim that he passes the sentence he would like to be
passed for himself. Moreover, the ruler should always be trustworthy and reliable,
for ‘the act of keeping one’s promises is the nature of all noble, benevolent, wise and
religious men’. This practice of wafa ahad, keeping one’s promises, is the glue that
keeps society together and therefore the essence of humanity. ‘He who does not
keep his word and treats his master treacherously cannot be called a human being
among other humans.’?®

In the conclusion of the treatise, Bukhari presented his work as being a ‘com-
panion’ and ‘roadmap’ for all rulers, officials and subjects through the labyrinth of
politics, ‘unfolding the nature of the master and the servant’. Its professed aim was
to establish a ‘mutual love between the king and his subjects’, a love that was exem-
plified by the book itself. After the Quran, Bukhari claimed, his treatise came next
in significance, bringing its readers and listeners ‘temporal and eternal blessing’.
Rulers should thus read the book daily right after morning’s prayer; and prosperity
should ‘treasure the book by preserving it as pearls for the ears of the mind, and by
preserving its aims as gems for the ring of the heart, because it contains revealed and
secret adornments’.3°

26 Bukhari, De kroon aller koningen (n 12) 101.

27 Abdullah, “The Formation of a Political Tradition’ (n 11) 44. See also Ann KS Lambton, State
and Government in Medieval Islam: An Introduction to the Study of Islamic Political Theory: The Jurists
(Oxford University Press 1981).

28 Bukhari, De kroon aller koningen (n 12) 115, 164.

29 Bukhari, De kroon aller koningen (n 12) 178, 214, 219.

30 Bukhari, De kroon aller koningen (n 12) 220-23, 226.
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A Tale of Two Parrots: Readers and Envoys
between South East Asia and the Dutch Republic

1aj al-Salatin was a highly popular text throughout South East Asia. Copies of
the treatise circulated widely in the region, not only in Sumatra and the Malay
Peninsula but also on Java. Yasadipura I, a famous poet at the cighteenth-century
Surakarta court, translated the work into Javanese; Hamengkuwono I, the founder
of the Yogyakarta dynasty who ruled from 1755 to 1792, used it allegedly as a
guide. At the beginning of the nineteenth century, Hussein Shah, Sultan of Johor
and Singapore, was said to have relied on the work in his dealings with the English
East India Company.?! Until today, the treatise continues to exercise political influ-
ence in the Malay-speaking world.??

Moreover, Taj al-Salatin was also read by Dutch colonial actors in the area. In
1603, the year of its composition, the first European manual for learning Malay
was published in Amsterdam by Frederick de Houtman, one of the protagonists in
the first Dutch explorations of South East Asia who had just spent two years in a
prison in Aceh.?® With the gradual expansion of Dutch colonial rule throughout
the seventeenth and eighteenth centuries, mastering Malay became an instrument
of understanding, controlling, and evangelizing the indigenous populations. One
of the most important colonial actors in this context was Frangois Valentijn, a min-
ister long based at the island of Ambon in the Moluccas, who published towards
the end of his life an extensive description of what he called the ‘Dutch empire’
in South East Asia. In the part on Malacca, Valentijn mentioned that he was the
proud owner of a few ‘very rare books written in Arabic script’ which had taught
him all he knew about the area. One of these works was 7zj al-Salatin. The book
was a ‘juwel’, he said, which, ‘although being filled with many fantasies and useless
matters, was not only very helpful to learn Malay, but it also revealed ‘many useful
matters concerning Javanese, Malay and other Kings, which we could not learn
from other writers'.>* Valentijn actually owned two copies of the treatise, which

31 Bertrand, Lbistoire & parts égales (n 7) 363; Abdullah, “The Formation of a Political Tradition’
(n 11) 41, fn 12; Marcinkowski, ‘Taj al-Salatin’ (n 11).

32 See eg Farish A Noor, ‘Blind Loyalty? Re-Reading the 7aj-us Salatin of Buchara al-Jahauri’ (2009)
<http://blog.limkitsiang.com/2009/02/11/blind-loyalty-re-reading-the-taj-us-salatin-of-buchara-al-
jauhari/> accessed 10 December 2014; and Muhd Norizam Jamian and Shaiful Bahri Md Radzi, ‘In
Search of a Just Leader in Islamic Perspective: An Analysis of Traditional Malay Literature from the
Perspective of Adab’ (2013) 9(6) Asian Social Science 22.

33 Frederick de Houtman, Spraeck ende woord-boeck, inde Maleysche ende Madagaskirsche ralen,
met vele Arabische ende Turcsche woorden (Jan Evertsz Cloppenburgh 1603). On De Houtman’s
period in prison, see Frederick de Houtman, ‘Cort verhael vant gene wedervaren is Frederick de
Houtman tot Atchein’ in Willem S Unger (ed), De oudste reizen van de Zeeuwen naar Oost-Indié,
1598-1604 (Martinus Nijhoff 1948). For analysis, see Bertrand, Lhistoire a parts égales (n 7)
95-97, 252-54.

34 Francois Valentijn, Beschryving van Oud en Nieww Qost-Indien, bevattende een naauwwkeurige en
uitvoerige verhandeling van Nederlands Mogentheid in die gewesten (Johannes van Braam 1724-26) vol
5,316.
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were auctioned off after his death in 1728.35 Another colonial actor, the Swiss-born
George Henrik Werndly who authored a long-used teaching method of Malay in
1736, mentioned 7zj al-Salatin as an essential part of the ideal Malay library.3¢
This ‘orientalist’ interest in the treatise eventually culminated in the 1827 edition
and translation by Roorda van Eysinga. He equally praised the style of the work
and explicitly aimed to preserve it for the Malay-speaking world and to divulge its
contents among a European audience. 7zj al-Salatin, then, had enjoyed long and
lasting popularity even before Grotius' De iure praedae was rediscovered and inte-
grally published in 1864. What would have happened if De iure praedae had been
published straight away, and if it had circulated at the royal courts in South East
Asia during the seventeenth century?

It may be pertinent to emphasize that this particular hypothesis of if-history is
not as unlikely as it might seem. Indeed, in 1602, a year before 7aj al-Salatin was
composed in Aceh, a delegation of representatives of the sultan of Aceh, Alaud-din
Ri’ayat Syah, travelled to the Dutch Republic. This embassy followed from earlier
contact in Aceh, where two Dutch merchants had enjoyed an audience with the
sultan, bringing a missive from stadholder Maurice of Orange (ironically written in
Spanish) that suggested establishing a common front against the King of Spain.?”
To show his appreciation and interest, the sultan sent a delegation of his own to
the Dutch Republic on board of two Dutch vessels. On their way west, the Dutch
seized the Portuguese carrack Sao Tiago at Saint Helena in the Atlantic, and after
having abandoned the Portuguese crew at an island off the coast of Brazil, the Sao
Tiago was taken to the Dutch Republic and auctioned off together with its valu-
able cargo. The episode, witnessed by the Aceh delegation, was comparable to the
seizure of the Santa Catarina the next year. Grotius commented upon it in De
iure praedae as being entirely legitimate, since the Dutch ‘had been provoked by a
hostile response to their overtures and by previous recourse to armed attack on the
part of the Portuguese’. Indeed, according to Grotius, the Dutch remained ‘mindful
in victory of their own humanity rather than of the injuries for which others were
responsible’.38

The Aceh embassy eventually arrived in the Dutch Republic in July 1602, in the
city of Middelburg. One of the delegates, the elderly Abdul Zamat, died within a
few days upon arrival on the damp northern soil; he received a stately burial in the
presence of representatives of the local government and the directors of the recently
established VOC. The other two delegates, Sri Muhamad and Mir Hasan, went on
to the frontline of the war against the Spanish troops, where Maurice of Orange
had established his military camp. With much ceremony, the delegates presented

35 Vladimir Braginsky, ‘Newly Found Manuscripts That Were Never Lost’ (2010) 38 Indonesia and
the Malay World 419.

36 George Henrik Werndly, Maleische Spraakkunst uit de eige schrifien der Maleiers opgemaakt
(Wetstein 1736) 344. See Michael Laffan, 7he Makings of Indonesian Islam: Orientalism and the
Narration of a Sufi Past (Princeton University Press 2011) 80-81.

37 The letter is published in Unger (ed), De oudste reizen (n 33) 132-34.

38 Hugo Grotius, Commentary on the Law of Prize and Booty, (Martine van Ittersum ed, Liberty
Fund 2006) 299. See also van Ittersum, Profit and Principle (n 1) 123-51.



Provincializing Grotius 31

the stadholder two missives from the Sultan of Aceh together with a series of gifts.
They then visited the camp, dined with the stadholder and discussed with him the
seizure of the Sao Tiago. After a tour through the country, they left again for Aceh.
There are no sources recounting their own experience, but the delegates apparently
hoped the diplomatic ties with the Dutch would last: they brought two parrots with
them to Holland that reportedly spoke Malay.?®

Consequently, in the period that 7z al-Salatin was composed in Aceh, the sultan’s
court had first-hand knowledge of the Dutch Republic and eyewitness experience
of the Dutch-Portuguese naval antagonism, which culminated in the seizures of the
Sao Tiago and the Santa Cararina. Moreover, the diplomatic relations between Aceh
and the Dutch soon became a pattern in the area: in 1603, the King of Johor alleg-
edly asked the Dutch for military assistance against the Portuguese, which led to a
Dutch-Johorese alliance, the ensuing attack on the San Catarina, and an embassy
of representatives of Johor sent to the Dutch Republic that same year.4® Within a
few years, the Sultan of Aceh and the King of Johor entered into official treaties
with the Dutch that stipulated military collaboration against the Portuguese and a
local trading monopoly for the Dutch.#! Grotius was deeply involved in this pro-
cess of diplomatic rapprochement, drafting on behalf of the VOC a series of letters
to South East Asian rulers, including to the King of Johor.%? Indeed, this pattern
of cooperation and commerce, formalized in equal treaties with sovereign rulers
in South East Asia, forms the essence of Grotius’ claims in De iure praedae for the
legitimacy of Dutch conduct overseas on the basis of natural law and the law of
nations. This is the pattern that characterized Dutch colonial policies throughout
the region, leading to the gradual establishment of a Dutch empire by law in South
East Asia. Although the Dutch initially were mere ‘flies in the milk’, they intruded
in existing diplomatic networks to formalize and justify their presence overseas
through treaties with local rulers, and subsequently used these treaties to claim
colonial authority upon the basis of obligation by consent.*3

The few existing contemporary Malay sources that mention the VOC presence
in the area highlight this Dutch propensity to make (and manipulate) treaties.*4

39 See the translation of their missives in Unger (ed), De oudste reizen (n 33) 136-37, and the con-
temporary account in Emanuel van Meteren, Commentarien ofte memorien van den Nederlandtschen
staet, handel, oorloghen ende geschiedenissen van onsen tyden (1608), folios 60—61. The Aceh embassy is
discussed in detail in Bertrand, Listoire i parts égales (n 7) 196-211.

40 Borschberg, “The Seizure of the Santa Catarina Revisited’ (n 8) 52, 59-60. See also E Netscher,
De Nederlanders in Djohor en Siak, 1602 tot 1865 (Bruining & Wijt 1870) 7-28.

41 See JE Heeres (ed), Corpus diplomaticum Neerlando-Indicum. Verzameling van politieke contracten
en verdere verdragen door de Nederlanders in het Oosten gesloten (Martinus Nijhoff 1907-38), vol 1,
41-45, 48-50.

42 A draft of Grotius' letter to the King of Johor is reproduced in Borschberg, Hugo Grotius
(n 1) 155. For the text of a similar letter, written to the Sultan of Tidore in the Moluccas, see Grotius,
Commentary (n 38) appendix I1.9, 553-55.

43 See Arthur Weststeijn, ‘“Love Alone is Not Enough”: Treaties in Seventeenth-Century Dutch
Colonial Expansion’ in Belmessous (ed), Empire by Treaty (n 4).

44 GL Koster, ‘Of Treaties and Unbelievers: Images of the Dutch in Seventeenth- and Eighteenth-
Century Malay Historiography’ (2005) 78 (1) Journal of the Malayan Branch of the Royal Asiatic
Society 59.



32 Arthur Weststeijn

Indeed, the various diplomatic exchanges with the VOC must have made the royal
courts of Aceh, Johor, and elsewhere in the region sufficiently aware of the Dutch
perspective as it was presented by Grotius—in some cases they actually read Grotius
through his letters for the VOC. So granted that De iure praedae was published in
its day, and granted it circulated at those royal courts, brought east by envoys or
merchants, how would it have been received in seventeenth-century South East
Asia? The only way to answer that question is by taking the perspective of 7zj al-
Salatin: the only source we know of that, given its popularity, can be said to repre-
sent the dominant political outlook at the royal courts in the area.

(Un) Common Ground: Mutual Trust,
Conflicting Personalities

It goes without saying that 7zj al-Salatin and De iure praedae are highly dissimilar
in composition, contents, and scope. The first is a mirror of princes, giving counsel
on the art of good government within a religious framework; the second is basi-
cally the legitimation of an act of piracy, founded on a secularizing exposition of
natural law and the law of nations.*> The main difference, arguably, is that 7z
al-Salatin discusses politics in a highly personalized way, starting from its discus-
sion of human nature and weakness, being explicitly directed at rulers that are
considered the embodiment of the state, and using exempla of individual anecdotes
as illustration to its precepts. De iure praedae, by contrast, is what might be called
a depersonalizing treatise that seeks to legitimize a particular political episode by
formulating universally valid norms of human behaviour, the foundation of society,
and the workings of international politics.

Yet if we zoom in on a couple of specific themes present in both works, there
seems to be more common ground. For example, the notion of a harmony between
rulers and ruled that dominates 7j al-Salatin might have made its readers recep-
tive to Grotius’ prolegomena on the formation and essence of a political society.
Bukhari’s partly Sufi, partly Galenic elaboration of man’s passions and virtues is
not incongruent with the stoic view on human nature in De iure praedae. Likewise,
the emphasis on the importance of trust, equity, and obligation that we find in 7/
al-Salatin is mirrored in the centrality of keeping agreements in Grotius’ exposition
of society and international law. A just ruler administers justice as he would like it
to be administered if he were the defendant, 7z al-Salatin claims. Moreover, ‘noth-
ing is more detestable to rulers than deviating from their promises’.4¢ Can this be
considered the South East Asian alternative to pacta sunt servanda?

The significance of this theme of trust, equity and obligation becomes particularly
pertinent in the practical context of the diplomatic relations between the Dutch

4 On the secularizing aspects of De iure praedae, see Mark Somos, Secularisation and the Leiden
Circle (Brill 2011) 383-437.
46 Bukhari, De kroon aller koningen (n 12) 196.
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Republic and the South East Asian royal courts. 7zj al-Salatin makes emphatically
clear that envoys are expected to be absolutely reliable, being the voice of their ruler.
‘Tt is the envoy’s duty to speak the truth, not to fear people and not to worry about
dangers.””” Using the metaphor of the body politic, the treatise comments that ‘the
nature of man is like the nature of a populous country: the king is the mind, his
administrator is the judgment, his envoy the tongue and his writing the language.
The nature of the king and his government can be seen in the manners of the envoy
and the nature of his conversation’.%® Given these statements, it is likely that the rul-
ers of Aceh, Johor, and elsewhere expected the diplomatic relations they developed
with the Dutch to be utterly sincere and the treaties they signed to be mutually
binding.*? Indeed, as Bertrand shows, juridical guarantees of contractual obligation
were common practice in South East Asia, as attested by their codification in the
mid-fifteenth-century Laws of Malacca.>®

An ensuing important issue is the legitimacy of entering into an alliance with
unbelievers. As is well known, one of Grotius’ crucial and ground-breaking claims
was his allegation that treaties with infidels are compatible with natural as well as
divine law.>! Significantly, 7aj al-Salatin also dedicates an entire chapter to the
issue of how to deal with infidels—perhaps a reflection of the increasing contact
with Europeans, be it Catholic Portuguese or Protestant Dutchmen, in the area
around Aceh. Citing the seventh-century instructions of Umar, Bukhari listed all
the criteria infidels had to fulfil in order to live in a Muslim country, emphasizing
the separation between believers and unbelievers; if ‘the pagans meet with these
conditions they are relieved from all evil, for then a righteous ruler cannot harm
them’.>? Accordingly, the social contract between rulers and ruled also applied to
non-Muslim subjects, albeit under strict conditions. It is telling that many of the
treaties signed with the Dutch throughout the seventeenth century explicitly codi-
fied such permissive toleration, stipulating that both parties would not interfere in
cach other’s religious affairs.> In some cases at least, the Dutch and their South East
Asian counterparts seemed to understand each other pretty well.

Nonetheless, the encounter between East and West also gave rise to substan-
tial incongruities, which expose the oddities of Grotius™ theory from a ‘peripheral’
perspective. A case in point is the issue of sovereignty. As 7zj al-Salatin reveals,
sovereignty was in South East Asia entirely associated with the person of the ruler.
One of the fundamental tenets of Grotius’ work, however, followed the claim that

47 Bukhari, De kroon aller koningen (n 12) 146.

48 Bukhari, De kroon aller koningen (n 12) 177.

49 This is corroborated by a Johorese source from the end of the seventeenth century, the Hikayat
Hang Tuah, which emphasized the significance of the treaty between Johor and the VOC from 1641.
See Koster, ‘Of Treaties and Unbelievers’ (n 44) 67.

>0 Bertrand, Lhistoire a parts égales (n 7) 362—63. The Laws of Malacca are published in Liaw Yock
Fang (ed), Undang-Undang Melaka: The Laws of Melaka (Martinus Nijhoff 1976).

5! See Richard Tuck, ‘Alliances with Infidels in the European Imperial Expansion’ in Sankar Muthu
(ed), Empire and Modern Political Thought (Cambridge University Press 2012) 61-83.

52 Bukhari, De kroon aller koningen (n 12) 203.

33 See Heeres (ed), Corpus diplomaticum Neerlando-Indicum (n 41) vol 1, eg 37, 60, 64, 77, 93,
108-09.
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private entities like the VOC could behave like a public persona in the international
legal constellation, for example signing treaties. Grotius thus invested the VOC as
a private trading company with a public mark of sovereignty, enabling it to enforce
international legal rights, such as the freedom of trade. This reasoning resulted in
turning the VOC into what might be called a ‘corporate sovereign’ that performed
the rights and duties of an international legal personality.>*

1aj al-Salatin shows that this practice of ‘corporate sovereignty’ would have made
no sense to South East Asian readers and rulers. For them, there simply could
be no distinction between public and private sovereign actors, for the sovereignty
of the ruler, his kerajaan, was entirely dependent on his public personality and
strongly associated with his individual behaviour and virtue. How could a company
of merchants that did not even have a single leader possibly perform the same rights
and obligations as a sovereign prince? It is not surprising that the Aceh delegation
visiting the Dutch Republic in the summer of 1602 rushed to the military camp
of Maurice of Orange, the only one under the Dutch grey skies that seemed to be
worthy of the pomp and circumstance befitting a sovereign ruler.

Likewise, the discussion of sovereignty or kerajaan in Taj al-Salatin reveals the
oddity of Grotius' distinction between the political, the religious, and the legal
realm. Bukhari separated the juridical aspect of sovereignty (hukumah) from its
prophetic aspect (nubuwwah), arguing for a perfect amalgamation between the two
and a clear hierarchy of the second over the first. Grotius, however, postulated the
legal realm as entirely distinct from the political and the religious—which is why
international law could become for him a specific category of analysis in the first
place. Yet how to perceive of international law as being totally unrelated to politics
or religion? For those familiar with the teachings of 7z al-Salatin, such a distinction
would have been simply nonsensical.

Opverall, the common ground as well as the possible misunderstandings between
East and West are well illustrated by the treaty that the Sultanate of Aceh signed
with the Dutch vice-admiral Olivier de Vivere in January 1607, four years after the
capture of Santa Catarina and the composition of 7aj al-Salatin. The treaty formal-
ized a reciprocal agreement whereby the Dutch would obtain a rendezvous post in
Aceh for storage of supplies and ammunition, as well as trading privileges such as
exemption from import and export duties; in turn, Aceh was to receive military
support against the Portuguese, the common enemy of the two contracting parties.
The treaty followed what was becoming a general pattern of treaty-making between
the Dutch and indigenous rulers in the area, based on cooperation and commerce.
It also stipulated that those responsible for ‘any scandal in any religious affairs’
would be punished by their respective governments, a clause that, paradoxically,
confirmed two different viewpoints: on the one hand it corroborated the separa-
tion between believers and unbelievers that is central to the Islamic perspective of

>4 'This interpretation of Grotius is elaborated in much detail in Wilson (n 1). On the conceptu-
alization of international legal personality, starting from Leibniz, see Janne Nijman, 7he Concept of
International Legal Personality: An Inquiry into the History and Theory of International Law (TMC Asser
Press 2004).
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1aj al-Salatin, on the other it also illustrated the Grotian theorem that interna-
tional law and religion are distinct realms. Finally, the treaty meant to uphold the
monopoly of the VOC in the area by explicitly forbidding other Dutchmen and
Europeans to trade in the Sultan’s lands. Vice-admiral De Vivere signed this treaty
in the name of the Dutch States-General, even though the treaty clearly served the
interests of the VOC as a trading corporation with an elusive international legal
personality. To complicate matters more, the treaty said that only European traders
who possessed a ‘missive of our king’ would be allowed in the area. The Sultan of
Aceh was thus declared to have entered a treaty with a non-existent Dutch king, in
whose name vice-admiral De Vivere sought to obtain important privileges for the
corporate sovereign he truly served, the VOC.>>

Conclusion: A Strange Creature in the Mirror

The realm of diplomacy and the practical politics of treaty-making, then, show
that there was much possible common ground between the Dutch and indigenous
regimes in South East Asia, but that the legal personalities involved in this exchange
between East and West were largely incompatible. Some of the abstract themes
discussed in 7zj al-Salatin as well as in De iure praedae, such as obligation and agree-
ment (even when concerning infidels), materialized in this political praxis, opening
room for mutual understanding and cooperation. Nonetheless, the foundational
premises of 7aj al-Salatin and De iure praedae largely diverged, with on the one
hand a highly personified elaboration of good government where the sovereign
ruler is the caliph of Allah, on the other a depersonalized exposition of natural and
international law that maintains validity also without divine sanction.

In his stimulating analysis of 7zj al-Salatin, Romain Bertrand engages in a com-
parable quest for commensurability between East and West, which he finds in the
mystical tendencies that dominated European political thought around 1600.
Referring to the esoteric treatises of Jean Bodin, Giordano Bruno, and Tommaso
Campanella, other contemporaries of Bukhari, Bertrand concludes that ‘the loca-
tion of exoticism is not the Malay or Javanese world, but that particular moment
in time that was, from one side of Eurasia to the other, the end of the sixteenth
century’.>® The opposing position is exemplified by the work of Antony Black on
medieval political thought. Black forcefully maintains that Islamic and European
political philosophy and culture developed along deviating roads in the late Middle
Ages, and that there is little convergence between the two ever since.””

Any exercise in such a comparison between different worldviews in far-away
areas risks taking the West as the template—and this current exercise in ‘if-history’

35 Heeres (ed), Corpus diplomaticum Neerlando-Indicum (n 41) vol 1, 48-50.

>6 Bertrand, Lhistoire & parts égales (n 7) 374.

57 See Antony Black, ‘Classical Islam and Medieval Europe: A Comparison of Political Philosophies
and Cultures’ (1993) 41 Political Studies 58; and more recently Antony Black, 7he West and
Islam: Religion and Political Thought in World History (Oxford University Press 2008).
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is surely not immune to that risk. Nonetheless, the hypothetical question how the
South East Asian readers of 7zj al-Salatin might have approached Grotius’ De iure
praedae, makes it possible to open up a ‘peripheral’ perspective on the conflated
history of international law and empire, ‘provincializing’ the paramount figure of
Grotius. Itis a perspective that reveals how certain crucial aspects of Grotius’ theory,
particularly the theme of recognition and obligation, were also dominant features
of political thought in the Malay region. Here the readers of 7aj al-Salatin would
not have had much difficulty in making sense of De iure praedae. More importantly,
however, the South East Asian perspective also shows that Grotius' proposition
of the VOC as a sovereign actor with international legal personality, as well as his
distinction between the legal, the religious, and the political realm, must have been
absolutely alien to those readers. The development of Dutch colonial rule through-
out the seventeenth century and beyond betrays to what extent this combination of
understanding and misunderstanding facilitated the gradual rise of VOC power in
the area: the mutually cherished notions of trust and equity gave rise to an exten-
sive practice of treaty-making, but the Dutch managed to employ these treaties for
progressively infringing the authority of local rulers. They did so by upholding the
sovereign claims of the VOC, Grotius” employer as well as his brainchild, a private
trading company that behaved like a public legal persona without political or reli-
gious features. Seen in the Malay mirror, it was a strange creature indeed.
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Indirect Hegemonies in International Legal
Relations: The Debate of Religious Tolerance
in Early Republican China

Stefan Kroll*

In early republican China, intellectuals, diplomats, and political authorities argued
over the introduction of religious freedom and/or Confucianism as a state religion
into the new constitution. The controversy unfolded against the background that
China’s international treaties of the nineteenth century already contained (unequal)
regulations regarding religious tolerance and that also the Provisional Constitution
of 1912 granted religious freedom. While all the parties made references to other
constitutions in Europe and the Western world, which included either religious
freedom and/or a state religion, it was at the same time absolutely unclear to much
of the Chinese population what the meaning of the concept of religion actually
entailed.

Was it more than just another word for Christianity? If so, was the concept
applicable to the particular doctrine and the special rites of Confucianism? This
chapter examines this debate and studies it as a case of normative transformation,
which was largely characterized by a tension between local and global normative
expectations. The overall aim to make China a self-determined nation was directly
connected to the need to adapt foreign knowledge and technology, even though
antipathy against foreigners was widespread.

The chapter presents a form of ‘European control” which is described as indi-
rect hegemony. While no direct mechanisms of coercive leadership were exercised,
dominant external expectations shaped the domestic transformation of normative
order. Chinese political and intellectual elites were not directly forced to adapt for-
eign ideas and norms but were convinced that the adaptation of external knowledge

* The research for this chapter was conducted during fellowships in the Max Planck Fellow Group
‘Governance of Cultural Diversity’ in Géttingen and at the LOEWE-Research Focus ‘Extrajudicial and
Judicial Conflict Resolution’ at Goethe University. I thank Sara Dezalay, the members of the “Working
Group Empire and International Law’ in Helsinki, and the members of RiesiKo—a joint research col-
loquium of the chairs for International Relations and Theories of global Orders as well as International
Organizations—in Frankfurt for comments on earlier versions of the manuscript.

International Law and Empire: Historical Explorations. First Edition. Martti Koskenniemi, Walter
Rech, and Manuel Jiménez Fonseca. © Martti Koskenniemi, Walter Rech, and Manuel Jiménez
Fonseca 2016. Published 2016 by Oxford University Press.
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was the only way to reform the country. This was so because of the general feeling
of inferiority vis-3-vis Western countries that afflicted Chinese elites at the time. As
a means to oppose foreign pressure, foreign normative patterns were internalized
and implemented. The internalization of external expectations meant a situation
where the direct control of external actors or institutions was substituted by internal
processes of self-control.

The chapter is organized in three sections. Section one presents the concept
of hegemony which is applied in this article. Using the case of China and infor-
mal empire in the nineteenth and early twentieth centuries, the complex relation
between hegemony and freedom is established. Section two describes the chang-
ing pattern of religious tolerance in the unequal treaty regime. The section shows
how regulations of religious tolerance were exercised in China via international
legal agreements. Section three examines, against this background of unequal legal
relations and foreign presence, the conflicts around the introduction of religious
freedom and/or Confucianism as a state religion within the constitution in the early
Republican phase. References to international legal principles as well as to consti-
tutions in the Western world were made especially by Christian and Confucian
associations as well as by intellectuals and foreign-trained politicians and influenced
the constitutional debate. The chapter is completed by a short concluding section.

Hegemony and Freedom in Semi-Colonial China

China was never a colony in a formal sense. From the middle of the nineteenth cen-
tury until the middle of the twentieth century, Chinese governments were forced
to sign unequal treaties, which regulated the presence of foreigners in certain areas
(treaty ports, international settlements, and protectorates).! The treaties regulated
extraterritorial jurisdiction as well as the control over tariffs and the presence of
foreign diplomats and merchants and their families in those areas. The rights of
Christians and Christian Missions were also part of most of the treaties. All this
constituted a situation which historians have dubbed ‘informal empire’ or ‘semi-
colony’.? With regard to international law, China was not yet considered as a full
member of the international law community by many Western international legal
scholars. China was, as Woolsey put it in a comment on the unequal treaties of
1858, ‘in a degree within the sphere of the law of nations’,? rather than being con-
sidered as a full part of it. The quote is a striking example for how legal theorists
ended up bending and stretching legal terms and categories in order to be able to
classify the vague legal status of countries like China at the end of the century. The

! Dong Wang, Chinas Unequal Treaties—Narrating National History (Lexington Books 2005).

2 Jiirgen Osterhammel, ‘Semi-Colonialism and Informal Empire in Twentieth-Century China:
Towards a Framework of Analysis’ in Wolfgang ] Mommsen and Jiirgen Osterhammel (eds), lmperialism
and After: Continuities and Discontinuities (Allen & Unwin 1986) 290.

3 Theodore Dwight Woolsey, Introduction to the Study of International Law (3rd edn, C Scribner &
Company 1871) 420.
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unequal treaty regime created a tension of virtual equality and actual inequality
which was difficult to reformulate in international legal terms.*

The Chinese case of informal empire forms a situation of the encounter of
empire and hegemony. According to Heinrich Triepel’s theory of hegemony this
is when ‘imperialism consciously abstains from the incorporation of foreign ter-
ritories in the formation of an existing state’.> While hegemony is the extension of
state authority beyond territorial borders, only the incorporation of new territories
into an existing administration forms an empire. China was independent, though
not in the sense of real autonomy, but in the sense of the absence of measures
which would have finally led to an absolute alleviation of her international legal
personality.® In other words, there was still a will by foreign powers to uphold a
virtual residue of sovereign equality in China.” The Chinese case has been studied,
predominantly, with regard to its mechanisms, or processes, of empire. I take the
virtual residue of equality to shed light also on the mechanisms of hegemony. The
perspective of hegemony indeed provides useful explanatory models of the mecha-
nism of foreign influence in China. The subtle mechanisms of hegemony, which
are discussed in this chapter, go beyond the rather simplifying explanation of direct
domination and violence which are not capable of grasping the complex process of
normative transformation. As Peter Zarrow has noted, ‘the paradox of the foreign
presence in China was that it was simultaneously overwhelming and inconspicu-
ous’.8 While the overwhelming parts have been studied widely, this chapter focuses
on the inconspicuous mechanisms.

The reference on Triepel, as an analytical link in this section, has to be contextu-
alized and reflected. Triepel is known for his anti-democratic thinking and his sup-
port of monarchy as the ideal state model.” Furthermore, as he wrote on ‘leaders’,
‘leading groups’, and ‘leading states’ during the 1930s in Germany, the question of
his relationship to Nazism has to be addressed. Triepel was a fierce conservative, but
had not adopted racist or anti-Semitic ideologies. In 1935 he was retired against his
will.10 Triepel’s work on hegemony was, according to Michael Stolleis, not a book
of National Socialism even though it provided ‘dangerous keywords’.!* Triepels
work could rather be described as a comparative socio-legal work on the world

4 Stefan Kroll, Normgenese durch Re-Interpretation: China und das europdiische Vilkerrecht im 19.
und 20. Jahrhundert (Nomos 2012) 40-41.

> Heinrich Triepel, Die Hegemonie: Ein Buch von fiihrenden Staaten (Verlag von W Kohlhammer
1938) 187 (author’s translation).

¢ Ibid, 309.

7 Herfried Miinkler describes empires, in contrast to hegemonies, as situations where the asym-
metry of power is too big for the fiction of equality to still mask it. Herfried Miinkler, Zmperien: Die
Logik der Weltherrschaft—VYom alten Rom bis zu den Vereinigten Staaten (2nd edn, Rowohlt 2005) 77.

8 Peter Zarrow, China in War and Revolution, 1895—1949 (Routledge 2005) 10.

° Christian Tomuschat, ‘Heinrich Triepel (1868-1946)" in Stefan Grundmann et al (eds),
Festschrift 200 Jahre Juristische Fakultit der Humboldt-Universitiit zu Berlin: Geschichte, Gegenwart und
Zukunft (De Gruyter 2010) 497, 516.

10 Tbid, 501.
11 Michael Stolleis, Staats- und Verwaltungsrechtswissenschaft in Republik und Diktatur: Geschichte
des dffentlichen Rechts in Deutschland, vol 3 (Beck 1999) 388.
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historical scale whose concept had been developed decades before.'? The difference
to fascist ideologies of leadership can be illustrated by a review by Carl Schmitt.
Carl Schmitt, as is well known, supported through his work the legal foundations
of the dictatorship. Against this background it is interesting that Schmitt in his
review on Triepel’s book does not reveal it as contributing to Nazi-thinking. On the
contrary, Schmitt criticized the work, because some of its aspects stood in opposi-
tion to contemporary notions of the ‘Fihrer .13

However, in this chapter Triepel’s ideas on hegemony are used not as a historical
point of reference but for conceptual reasons. Triepel conceptualized hegemony as a
structural element of law.'* This perspective, that hegemony is part of the law rather
than standing in opposition to it, is one of the key assumptions which are discussed
in this chapter: How does law shape international equality and inequality? In which
sense is law an integral part of what is described here as indirect forms of hegemony?

Hegemony, basically, describes the unequal relations of formally equal entities.
Within an international system which is based on the legal equality of all of its
members, the concept of hegemony signifies that one state or a small group of
states is, in fact, in a leading position. The international legal system is particularly
amenable to hegemony due to its special institutional structure. Triepel pointed
out that—other than in federal systems, which are characterized by the existence
of state law, which in many ways hold up barriers against hegemonic structures—
rather loosely structured normative systems leave room for the establishment of
unequal regimes.!® Nico Krisch, in a similar fashion, observed with the expression
of ‘softer international law’ that ‘softer rules favour powerful actors because they
usually benefit more from a wider freedom of action than weaker states’.'® Even
though nineteenth century international law was guided by a principle of equal-
ity, the softness of international legal institutions opened the space for legalized
inequality.

Hegemonic leadership is a form of international power which stands between
influence and authority.’” This is only conceivable if there is a minimum of alle-
giance to the hegemon. In other words, hegemony establishes, to a certain degree,
an accepted form of inequality. The determination of allegiance seems to be the
weak point of the concept, however. If allegiance is triggered just by force it is not
real, and thus cannot be considered as constituting an honest consent, which is
constitutive of a ‘real hegemony’.!® Furthermore, even the self-determined adap-
tation of cultural patterns from a hegemon (law, science, technology) cannot be

12 Tbid, 389.

13 Tomuschat, ‘Heinrich Triepel’ (n 9) 507; Carl Schmitt, ‘Fithrung und Hegemonie® (1939) 63
Schmollers Jahrbuch fiir Gesetzgebung, Verwaltung und Volkswirtschaft im Deutschen Reiche 513.

14 Stolleis, Staats- und Verwaltungsrechtswissenschaft (n 11) 389.

15 Triepel, Die Hegemonie (n 5) 289.

16 Nico Krisch, ‘International Law in Times of Hegemony: Unequal Power and the Shaping of
International Legal Order’ (2005) 16 The European Journal of International Law 369, 396. Krisch
also points out that, paradoxically, dominant states are at the same time interested in the legalization of
inequality, mostly through bilateral treaty agreements.

17 Triepel, Die Hegemonie (n 5) 140. 18 Tbid, 204.
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understood simply as expressions of cultural hegemony. On the contrary, the case of
China shows that this process of adaptation can be driven also by a strategy of oppo-
sition rather than by a desire for assimilation. Chinese elites were not just passive
consumers of foreign norms and cultural patterns but active agents of processes of
internalization and translation which were motivated by instrumental strategies to
check and oppose external influences.!® That this, however, had the effect of grad-
ual assimilation in the long term, is one of the puzzles this chapter has to deal with.

This hinges also on the productive potential of authority. Even though this con-
stitutes another debate, which goes beyond the scope of this chapter, the case study
shows progressive side-effects of the practices of inequality in so-called legal ‘periph-
eries’. The essay aims not at modifying the research results which mark interna-
tional law as discriminatory,?® but is an endeavour to draw a more differentiated
picture of the exercise of international authority. While the exercise of international
authority often takes the form of suppression, paternalism, and inequality, it is,
however, also a frame within which new concepts of international order emerge,
which, at some point in a contingent historical process, decoupled from its initial
asymmetric founding conditions. This could be understood as an expression of
power which is not only a repressive but also a productive force.?! The protection
of religious minorities, though introduced in an unequal context, was, as we will
see, dedicated to protecting individuals from violence and exclusion. However, an
in-depth historical analysis of productive forces of hegemony would have to answer
the question why in some cases hegemonic pressure turned into emancipatory
developments, while in other cases the repressive elements remained the main char-
acteristic. Why did China and Japan turn hegemonic structures into progressive,
reform-oriented developmental paths, while other places of European colonialism
continued to suffer from it?

This chapter uses the case of the discourses surrounding religious freedom and/or
Confucianism as a state religion in the early Republican phase in China to examine
what is described as hegemonic freedom, or freedom under hegemonic conditions.
The debates on religious freedom were not directly influenced by the unequal treaty
regime. While the presence of foreigners was still important, however, the underly-
ing mechanism of hegemony corresponded no longer to the classical category of
imperial or hegemonic intervention. More important was the intervention of non-
state actors such as Christian and Confucian associations in China and abroad as
well as the activism of public intellectuals and political commentators. Especially,
references to international law and Western constitutions served as a narrative
frame to substantiate the positions of all parties to the controversy in the debate.
Hereby, external normative expectations became an important factor of internal

19 Kroll, Normgenese durch Re-Interpretation (n 4).

20 Antony Anghie, Imperialism, Sovereignty and the Making of International Law (Cambridge
University Press 2005); Gerrit W Gong, 7he Standard of ‘Civilization’ in International Society
(Clarendon Press 1984).

21 Michel Foucault, Dispositive der Macht: Michel Foucault iiber Sexualitiit, Wissen und Wahrbeit
(Merve Verlag 1978) 35.
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policy making. Yet, this still establishes a form of hegemony, not the kind which is
the result from direct coercion, but a hegemony which consists in the adaptation to
normative expectations. In other words, this forms a situation of confined freedom
which is characterized by an extensively narrowed reservoir of normative possi-
bilities. Reform options, between which the Chinese intellectuals and politicians
assumed that they could choose, were restrained by the perceived international
normative framework. Normative decisions are not made with regard to local
requirements but with reference to what ‘strong’, ‘leading’, and ‘successful’ states—
according to the adjectives used in the sources which I present below—perform.??
Historical writings interpret confined freedom as a situation in which power and
freedom become indistinct and where it becomes difficult to differentiate whether
a normative decision was triggered by external or internal reasons.?* Furthermore,
in these situations control is not performed by rules and orders, but by a ‘strategy of
subjectification” which means that individuals substitute external control for self-
control.?4 This mechanism of self-control was first coined by Michel Foucault and
refers to a form of governance which ‘is not a way to force people to do what the
governor wants; it is always a versatile equilibrium, with complementarity and con-
flicts between techniques which assure coercion and processes through which the
self is constructed and modified by himself”.?> Against this background one could
argue that China was still governed from the outside, not by means of obvious
domination but by mechanisms which led Chinese elites to transform their society
from within and with recourse to both external and local sources of knowledge.
While religious freedom was an important element of the unequal treaties of the
nineteenth century (domination) it turned into an issue internal to the making of
the first Chinese Constitution (technology of the self). International law played an
important role in setting up the normative framework which was a precondition for
this mechanism of self-transformation. Furthermore, international law helped to
uphold this kind of hegemony, as it functioned as a medium in which control and
self-control, desire and compulsion, freedom and hegemony converged. Hegemony,
understood in this sense, is an expression of international law rather than its antith-
esis. Or, in an adaptation of Martti Koskenniemi’s words—who described inter-
national law as a hegemonic technique which has the potential to turn political
interests into legal claims—hegemony is an international legal technique.?”

22 This is the core argument of neo-institutional theories of world society to explain why nation
states adopt world cultural principles even though there is no visible functional requirement for it.
See John W Meyer and others, “World Society and the Nation-State’ (1997) 103 American Journal of
Sociology 144.

23 Christoph Lau and Andrea Maurer, ‘Herrschaft’ (Docupedia-Zeitgeschichte. Begriffe, Methoden
und Debatten der zeithistorischen Forschung, February 2010) 11 http://docupedia.de/zg/Herrschaft
accessed 3 December 2014.

24 Ibid.

25 Michel Foucault, ‘About the Beginning of the Hermeneutics of the Self: Two Lectures at
Dartmouth’ (1993) 21 Political Theory 198, 204.

26 Tbid, 203-04.

27 Martti Koskenniemi, ‘International Law and Hegemony: A Reconfiguration’ in Martti
Koskenniemi, 7he Politics of International Law (Hart Publishing 2011) 221.
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Religious Tolerance in International Law
and within the Unequal Treaties

International treaties are important for the justification of hegemony as a legal
concept. International treaties have the effect of formalizing international inequal-
ity.?® The consent to hegemonic processes in international treaties has the effect of
legalizing the hegemonic order.? In international law, legalized hegemony some-
times appears under the headline of friendship. So-called “Treaties of Friendship,
Commerce, and Navigation’ were widely used during the nineteenth century to
‘facilitate commerce, navigation, and investment between the States Parties and
reciprocally to protect individuals and businesses’.?® Even though these treaties in
general are not considered as triggering hegemonic processes, because of their recip-
rocal structure,?! this observation is only half true for the treaties between Western
and non-Western powers. In the case of China the format of these treaties was used
to legalize unequal relations, inter alia the unequal regulation of religious tolerance.
Friendship was a euphemism for foreign control.

During the nineteenth century, religious tolerance was a routine in the treaties
between Western and non-Western powers. According to Franz von Liszt, while the
regulation of religious freedom disappeared from treaties between European states
during this period, it remained an important aspect of treaties between Christian
states in Europe and non-Christian states in Asia and Latin America.?? Elsewhere,
I have discussed to what degree the protection of religious liberty in those trea-
ties could be construed as an instrument to protect Christian minorities in non-
Christian environments, while the protection of non-Christian religions in Western
countries was not considered.?® In the following I will follow up on this research
and debate how the understanding of religious tolerance in the treaties with China
developed over a longer period and how it influenced the discourse on religious
freedom and/or Confucianism as a state religion by means of subtle hegemony.

The treaties of Tianjin (1858), between China on the one side and Russia, the
US, the UK, and France on the other, are central documents for the research on
religious tolerance in China. All four treaties were inscruments for the protection of

28 See also Krisch, ‘International Law in Times of Hegemony’ (n 16) 389ff.

2 Triepel, Die Hegemonie (n 5) 203. The legalization of inequality is important, for it means the
determination of power vis-a-vis third parties (ibid, 202). However, the legalization of hegemony is
generally limited, for the majority of the European states were not willing to give up the ‘axiom of legal
equality of all states’ (ibid, 205) (author’s translation).

30 Andreas Paulus, “Treaties of Friendship, Commerce and Navigation’ in Riidiger Wolfrum (ed),
Max Planck Encyclopedia of Public International Law (online edn, Oxford University Press 2011)
<http://opil.ouplaw.com/home/EPIL> accessed 3 December 2014.

31 Triepel, Die Hegemonie (n 5) 257.

32 Franzvon Liszt, Das Vilkerrecht systematisch dargestellt (Verlag von O Haering 1902); Stefan Kroll,
“The Legal Justification of International Intervention: Theories of Community and Admissibility’ in
Fabian Klose (ed), 7he Emergence of Humanitarian Intervention. Ideas and Practices from the Nineteenth
Century to the Present (Cambridge University Press 2016) 81-82.

33 Kroll “The Legal Justification of International Intervention’ (n 32) 79-84.
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Christian traders, diplomats, and missionaries. By these treaties, Chinese authori-
ties’ pledge was that no individual that professes or teaches Christian faith shall be
hindered or persecuted: ‘All that was written and proclaimed against Christianity
in the past by the Chinese Government, or approved by it, is completely abro-
gated, and is now without value in all provinces of the Empire.’>4 The treaties prior-
itized the Christian religion over other beliefs. The Christian faith was presented as
‘peaceful’, and as a means to ‘bring man to virtue’ and ‘teach the man to do good’.%*

In the beginning, the treaties referred only to the protection of Christians in
China; no inverse protection of Chinese beliefs in Western countries was included.
This is not surprising, since, as underlined in the abstract by Franz von Liszt, the
protection of religious freedom of Christians was a normative standard in Europe
and among European powers during that period. However, it clearly forms an ele-
ment of inequality. Even more important with regard to inequality is, nevertheless,
the prioritization of Christianity vis-a-vis other religions within the multi-religious
Chinese society. There was no common rule of universal religious tolerance in the
agreements. A first step in the direction of equalizing religious tolerance was the
application of the treaty rules on Chinese Christians. Western commentators of
the treaties remarked already in the late 1850s that the ‘new freedoms’ from the
treaties were incomplete if not granted to the Chinese population as well:

Greater freedom in traversing the country in every direction in order to preach the doc-
trines of Christianity will be unserviceable if religious liberty to accept those doctrines and
observe the corresponding rites and ceremonies be denied to the Chinese. In commerce, in
arts and in religion, therefore, Western nations must, in self-defence, insist that the Chinese
Government shall confer upon this people great benefits in the most direct and immediate
manner. Especially will this be the case with religious liberty.3¢

Even though the main motivation to grant these freedoms to the Chinese popu-
lation at large was described as an issue of ‘self-defence’, it certainly was a step
towards an extended application of the treaty rules. The first treaty which contained
a common rule of religious tolerance was an agreement between the US and China
of 1868:

The 29th article of the treaty of the 18th of June, 1858, having stipulated for the exemption
of Christian citizens of the United States and Chinese converts from persecution in China
on account of their faith, it is further agreed that citizens of the United States in China, of
every religious persuasion, and Chinese subjects in the United States, shall enjoy entire lib-
erty of conscience and shall be exempt from all disability or persecution on account of their
religious faith or worship in either country. Cemeteries for sepulture of the dead of whatever
nativity or nationality, shall be held in respect and free from disturbance or profanation.?”

34 Article XIII, Treaty of Amity, Commerce and Navigation between China and France (signed
27 June 1858) (1858) 119 CTS 180.

35 Ibid; Article XXIX, Treaty of Peace, Amity and Commerce between China and the United States
(signed 26 June 1858) (1858) 119 CTS 123.

36 “Fifty Years Ago. From the “North China Herald” of April 18, 1857. From the Leading Article’
The North China Herald (Shanghai, 19 April 1907) 148.

37 Article IV, ‘Additional Articles to the Treaty between the United States of America and the Ta
Tsing Empire of 18th of June, 1858, signed, in the English and Chinese language, at Washington,
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This illustrates how the understanding of religious tolerance changed on the
Western side. As we will see in the next section, it took another forty years until the
Chinese political elites interpreted the concept of religious tolerance not only as a
synonym for the protection of Christianity, but openly discussed under which con-
ditions a rule of common religious tolerance should be considered in the emerging
constitutional law in China.

Religious Tolerance and State Religion in
the Chinese Constitution

In 1912, after the revolution, the newly established Republic of China adopted
a Provisional Constitution. Article 6(7) stipulated that all ‘citizens shall have the
freedom of religion’.3® The constitution was provisional; therefore in the follow-
ing years a Drafting Committee was tasked with the elaboration of a permanent
constitutional text. The process was very complicated due to the unstable political
situation during the republican phase:

Struggles over building a new kind of government were thus concerned with sow the mem-
bers of the political community were to behave ... War stalked these decades, leaving no
city, village, or family untouched ... Foreign imperialism and outright invasion, civil war,
regional and clan violence, and banditry all played roles in destroying the old social structure
and opening the way for new contenders for power to emerge.*®

A final version of the constitution was promulgated in 1923, but never fully imple-
mented, for the government was overthrown soon after. This section examines the
debates that surrounded the elaboration of the constitution with regard to the issue
of religious freedom and/or Confucianism as a state religion. The amendment of
the regulation of religious freedom within the provisional constitution was one of
the most complicated matters during the whole drafting process.*°

The unequal treaties and the debates that surrounded them were still important
in that context. At least some voices expressed the hope that the new constitution
could supersede treaty regulations with regard to religion. The drafting process was
generally shaped by references to global normative standards and other constitu-
tions in Europe. This is not surprising, for the whole idea of constitution making
was a foreign import. Recent scholarship has illustrated how this process of adop-
tion of normative patterns has led to a process of adaptation or reinterpretation

28th July, 1868 in William F Mayers (ed), Treaties between the Empire of China and Foreign Powers
(J Broadhurst Total 1877) 94.

38 “The Provisional Constitution of the Republic of China’ (1912) 6 The American Journal of
International Law—Supplement: Official Documents 149.

39 Zarrow, China in War (n 8) xvi.

40 For an overview of the historical events regarding this debate see Hsi-yuan Chen, ‘Confucianism
Encounters Religion: The Formation of Religious Discourse and the Confucian Movement in the
Modern Era’ (DPhil thesis, Harvard University 1999) 145.
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of those legal concepts and rules within the new cultural, social, and normative
environment.*! The story this chapter tells in what follows is, however, focused
more on the problem of how to fit traditional normative views into the corset
of a foreign legal format. How to formulate a rule of religious freedom when no
concept of, and not even a Chinese term for, religion existed? Why consider the
doctrine of Confucianism as a religion when its key characteristics are so different
from European religions? The main pattern of the debate will be reconstructed
and analysed within the frame of indirect hegemony. Even though the constitu-
tional debate was an autonomous internal process it was shaped by normative
expectations from the outside. These normative expectations were, nevertheless,
introduced into the debate by Chinese political and intellectual elites themselves.
Transnational religious associations played an important role as channels for the
transmission of information and as organizations that carried out direct lobbying
activities. The process as a whole can be seen as an example of indirect hegemony by
way of ‘subjectification’ that was introduced in the opening section.

To substantiate this, I would like to underline again the transformation of the
foreigner’s perspective on the unequal treaty regulations in the early twentieth cen-
tury. As has been already shown in the previous section, Christian privileges in the
regulation of religious freedom have been defended as an issue of self-defence in
the middle of the nineteenth century. Sixty years later, the unequal treaties were
viewed more critically. In 1926, the National Christian Council (NCC), a non-
governmental organization of protestant Christian groups and missions in China
remarked that:

Christianity in China ‘is seriously complicated and embarrassed, if not definitely hindered,
by the fact that special privileges were granted to missionaries and religious freedom guaran-
teed to Chinese Christians in China’s treaties with Western nations.” ... ‘the time has arrived,
when Christians whether nationals of China or of other lands, in propagating the Christian
faith should no longer rely on or claim for themselves any special privileges granted in
Chinese treaties, but upon the provision for religious toleration in the Chinese constitution.”
It was also explicitly stated ... ‘that Western nations should revise their treaties with China,
and that in the revision no special provision should be included in regard to missionary
work. 42

Just a few years after the international community of states had rejected the Chinese
efforts to achieve the termination of the unequal treaty regime at conferences in
Paris (1919) and Washington (1921-22), a religious organization of foreigners
and Chinese individuals asked for revision of the treaties. This quote is remarkable
because it illustrates the existence of transnational social interests which were not
congruent with that of the various national governments or ethnicities involved.

41 Arnulf Becker Lorca, ‘Universal International Law: Nineteenth-Century Histories of Imposition
and Appropriation’ (2010) 51 Harvard International Law Journal 475; Kroll, Normgenese durch
Re-Interpretation (n 4).

42 Quoted from ‘National Christian Council’ 7he North China Herald (Shanghai, 23 October
1926) 161.
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And this is, as we will see in more detail below, a significant aspect of the mecha-
nisms of indirect hegemony.

The religious associations were composed of, at least in the case of the Christian
associations, foreigners and Chinese citizens. They were located in China but also
in other countries and therefore part of a movement that was wider than China. In
the US, for example, a United Society of Chinese Protestants in America was active
and sent a petition to visiting Qing officials in 1906 making a claim for religious
freedom to be consecrated by the constitution—according to Liu Yi ‘this can be
regarded as the first petition for religious freedom in Chinese history’.43 In China,
groups like the NCC or the 1894-founded International Institute of China provided
places to meet for Christians of various nationalities. It is important to see that
the associations in China were embedded in global networks of religious inter-
est groups. With regard to the NCC a commentator observed in 1928 that ‘it is
quite evident that much of the thinking of the delegates of the National Christian
Council is based on the previous thinking of these worldwide Christian gatherings
[the Jerusalem Meeting of the International Missionary Council and the Lausanne
Conference on Christian Unity]’.4% This illustrates that these groups served not
only as meeting places for Christians of any nationality in China but also as chan-
nels for the diffusion of global views on Christian communities in general and
religious freedom in particular. Against this background it is not surprising that
one argument, which was repeatedly presented in the debate over religious toler-
ance, was a civilizational one. According to it, China should grant religious liberties
because it ‘is done by all the leading nations of the world’.#> In 1904, Yuan Shikai
and his government issued a decree which even called ‘Religious freedom ... the
general principle of the contemporary world’.4¢

It is very important to note that all the parties to the debate, during the drafting
of the constitution, included global references in their argumentation. Even con-
servative voices who tried to avoid a general rule of religious tolerance in favour of
Confucianism as a state religion substantiated this claim by pointing to the model
of European constitutions. While Protestants, for example, founded the Beijing
Association for Religious Freedom and against State Religion and argued that there
was ‘no strong country with a state religion in the world’,4” other groups, such as
the Confucian Religion Association, fought for the introduction of Confucianism
as the state religion in the constitution. One of their high representatives, Chen
Huanzhang, who held a PhD from Columbia University, argued in a lecture that
religious freedom and state religion were not opposites but compatible. In a peti-
tion to the Drafting Committee Chen and other representatives of the Confucian

43 Yi Liu, ‘Confucianism, Christianity, and Religious Freedom: Debates in the Transformation
Period of Modern China (1900-1920s)’ in Fenggang Yang and Joseph B Tamney (eds), Conficianism
and Spiritual Traditions in Modern China and Beyond (Brill 2012) 251.

44 “National Christian Council’ 7he North China Herald (Shanghai, 20 October 1928) 104.

45 ‘Religion and Civilization’ 7he North China Herald (Shanghai, 13 January 1912) 81.

46 Quoted from Liu, ‘Confucianism, Christianity, and Religious Freedom’ (n 43) 261.

47 Tbid, 259.
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Religious Association referred, in order to support his claim, to the constitutions of
eleven European states which recognized both religious freedom and state religion. 8

Chen is a good example that not only the embeddedness within transnational
networks was an important factor that informed individual perspectives in the
debate, but also foreign education. The following anecdote strikingly underlines
the importance of foreign references during that period on a more general level.
In the context of educational reforms at the turn of the century, thousands of
Chinese students had been sent to foreign universities (in Japan, Europe, and the
US). Furthermore, the traditional imperial examination system had been inter-
rupted in 1905 and as a consequence this opened a path for returning students to
start a civil service career.®” Nevertheless, the returning students had to prove their
qualification in their respective subjects of specialization. In 1907, therefore, ‘for
the first time in the history of literary examinations in China, the highest degree
in the land ... was conferred on eight men, whose chief claim for the honour was
that they had graduated from some Western university’.>® This alone is already
very important for the establishment of indirect hegemony; however, it was not
the most remarkable. Really striking was that ‘nearly all the returned students from
Europe and America employed English as their vehicle of expression’” instead of
Chinese.>! This is as unexpected as it is surprising. This does not mean that the
returning students came home with something like a cosmopolitan identity. On
the contrary, these new elites were still heavy patriots, but saw in Western science
and technology the only way to restore the country.? The use of a foreign language
in an official exam thus basically symbolizes the turn away from the older genera-
tion of literati. Furthermore, the examinations entered a new path not only with
regard to language but also with regard to religion. The comment on the exam in
The North China Herald concluded with a note that in the examinations ‘not the
slightest distinction was made between Christian and non-Christian candidates’,
and that, therefore, ‘in a few years religious liberty will become one of the posses-
sions of the Chinese people’.>?

Thus, in light of the lobbying of non-governmental networks and the hopes of
political commentators: what were the obstacles that led to the debates around the
introduction of religious liberty and/or Confucianism as state religion in the consti-
tution? According to Chen Hsi-yuan, ‘China had no “religion” until the end of the
19th century’.>* What is meant by this? Chen argues that the notion and concept
of ‘religion” was a Western import which could not grasp the traditional cults and

48 Chen, ‘Confucianism Encounters Religion’ (n 40) 149-51; Liu, ‘Confucianism, Christianity,
and Religious Freedom’ (n 43) 254.

4 Kroll, Normgenese durch Re-Interpretation (n 4) 148.

>0 WW Yen, “The Recent Imperial Metropolitan Examinations’ 7he North China Herald (Shanghai,
18 January 1907) 125.

>t Ibid.

52 Stephen G Craft, V K Wellington Koo and the Emergence of Modern China (University Press of
Kentucky 2004) 1-30.

33 Yen, “The Recent Imperial Metropolitan Examinations’ (n 50) 126.

>4 Chen, ‘Confucianism Encounters Religion’ (n 40) 1.
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forms of worship practised in the manifold regions of China.”> For many Chinese,
religion was, initially, just another word for Christianity and Christianity was very
different from the various Chinese practices of belief. China was a multi-ethnic and
multi-religious community in which various beliefs were practised simultaneously
and faith did not have the character of exclusiveness.’® However, ‘once the term
“religion” was introduced into China and became prevalent in Chinese discourse
at the turn of the twentieth century, answering the “alien” question of whether
“Confucianism [as the most important system of morality in China] is a religion”
had become imperative for the Chinese’.>”

Traditionally, Confucianism was seen as a doctrine rather than a belief. Even
though it is still disputed whether Confucianism should be considered as a reli-
gion or not, during the early republican phase there was a visible tendency to treat
Confucianism as a religion. This tendency can be traced back to the debates around
religious freedom and state religion. Even the anti-foreign and anti-Christian forces
in China seemed to have realized that for the conservation of Confucian tradition
it might be a good strategy to either put Confucianism under the constitutional
protection of religious freedom or, even better, to constitute it as the state religion
of China which would secure its special status and subordinate other beliefs.

Against this background, in particular four positions were put forward in the
debates around religious freedom and/or state religion. A first perspective was to
argue against religious freedom but in favour of Confucianism as a state religion.
This position was substantiated by the argument that China had always been a
multi-religious society, and this was—in contrast to Europe—without having reli-
gious wars with thousands of dead but instead a long tradition of religious toler-
ance. Intellectual leaders, like the influential Kang Youwei, deduced from this that
Confucianism in fact had been the state religion for a long time and that religious
tolerance was never affected.>® Also, in this view, a recognition of Confucianism
in the constitution would not damage the unwritten rule of religious tolerance in
China. Furthermore, for the conservation of Confucian tradition it would be a
good strategy to constitute Confucianism as the state religion because this would
secure its special status and subordinate other beliefs—interestingly this also served
as a strategic position for those who actually did not consider Confucianism as a
religion.

We thus find a second position, closely related to the previous one and repre-
sented by those who rejected both religious freedom and Confucianism as a state
religion. Even though this group remained rather invisible in the sources studied
above, it is possible and indeed necessary to address them here as well. Basically,
this second position was represented by Confucian conservatives who gener-
ally refused foreign influences and did not consider Confucianism as a religion.
Some of them argued for Confucianism as a state religion for strategic reasons,

> Ibid.
6 Wilhelm Grube, Religion und Kultus der Chinesen (Verlag von Rudolf Haupt 1910).
57" Chen, ‘Confucianism Encounters Religion’ (n 40) 12. 58 Ibid, 147.
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as described in the previous paragraph. But others upheld their rejection of this
strategic position and reclaimed a non-religious and even anti-religious perspec-
tive. The position against a common rule of religious freedom was driven by anti-
Christian and anti-foreign motivations. The anti-Christian movements of the
1920s are well-known; nevertheless they also played a role in the early Republic
anti-Christianism constitutional debate. As I have already mentioned, religion
in the beginning was a synonym for Christianity and therefore the protection of
religious freedom was mainly understood as the protection of Christians—we
have seen by the example of the unequal treaties that this was largely true for the
nineteenth century. Even though there were an increasing number of Chinese
Christians in the republican period, for many of the conservatives Chinese
Christians were first of all foreigners or, at least, representatives of foreign ideas.
Karl Grube, a German specialist on religion in China at the beginning of the
twentieth century, observed that it was not Christianity that was refused by the
Chinese, but the foreign element in it.>°

How does this anti-foreignism go together with the global orientation of the
political and intellectual elites which have been described above? The answer is that
the existing anti-foreignism did not affect the elites in a way that would have influ-
enced the constitution-making process substantially. Even Kang Youwei who ‘has
been regarded as the chief advocate of Confucianism as the “state religion”%® was
not in principle against the adoption of foreign ideas. On the contrary, Kang was
one of the most important reformers in China at the turn of the century and it was
his ambition not to substitute the old with the new but to combine both.¢! So, the
advocates of the state religion shared points of agreement with anti-foreign groups;
however, altogether the new elites were in search of more serious reform strategies
than simply to avoid the foreign, in that period.

This leads to the third perspective, which argued in favour of religious freedom
and state religion. As has been shown already, influential representatives of the
Confucian Religion Association did not see a general incompatibility in the rules
of religious freedom and state religion. This position was also held by Christian
groups in China. Gilbert Reid, the founder of the International Institute, in a letter
to the editor of 7he North China Herald directly referred to Chen and the position
of the Confucian Religion Association that religious freedom and state religion
should be combined and came to the conclusion: “The memorial is signed by men
who are progressively conservative, and who, while strongly Confucian, are by no
means antagonistic to the spread of Christianity ... Let as many individuals as pos-
sible become Christian, but let the State for the time being remain Confucian.’?
This was the compromise position of Confucian and Christian groups and mis-
sionaries: namely that the special role of Confucianism should be reflected by the

9 Grube, Religion und Kultus (n 56) 11: ‘Das Christentum als solches, ist den Chinesen iiberhaupt
hichst gleichgiiltig, und nicht als fremde Lebre ist es bei ihnen verpint, sondern als fremde Lehre.

60 Chen, ‘Confucianism Encounters Religion’ (n 40) 94.

1 Kroll, Normgenese durch Re-Interpretation (n 4) 139.

62 Gilbert Reid, ‘A State Religion’ 7he North China Herald (Shanghai, 6 September 1913) 732.
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constitution but that religious freedom should be granted for other religious groups
as well.

The fourth position was to claim religious freedom and to refuse a state religion.
It was held by various groups and individuals, foreign and Chinese. In a direct
answer to Gilbert Reid’s letter, which was just quoted, Wong Pah-wei pointed out,
for example, that ‘the Republic is composed of five races and the Mohamedans, the
Tibetans, and the Mongols have each their own religion ... China cannot make
one of the religions of the Han race compulsory on the other races which form the
Republic. If she did this, she would destroy equality of race and by so doing destroy
the Republic itself’.%> Other comments asked for ‘concerted actions’ of Christians
against the state religion plans, for it was seen in particular as a threat to the spread
of Christianity in China.®* Yet others argued with regard to the alleged alliance of
Christianity and Western progress as well as to the positive experiences in Japan and
concluded ‘it is only the ignorant, it is only the uninformed who propose a state
religion in these days of universal intercourse’.®> The incompatibility of religious
freedom and a state religion was eventually represented by other Christian voices
such as the Society for Religious Freedom which was founded in 1916 in Beijing.%¢
This last position can be seen as the radical position of the Christians who wanted
to avoid any superior treatment of Confucianism in the constitution.

Conclusion and Future Prospects

Eventually, the constitution of 1923 contained the following article: ‘A citizen of
the Republic of China shall be free to honor Confucius and to profess any reli-
gion ...”.*” Confucianism was not named a state religion and was not even repre-
sented as a religion. This reflected on the one hand the view that Confucianism was
not a religion and thus could not be a state religion, and, on the other, that a rule of
state religion would stand in opposition to religious freedom.®®

So in the end the views which pointed to the special role of Confucianism as
well as to the common principle of equal freedom for all religions succeeded.
Confucianism occupied a distinctive place in the constitution in the sense that
Confucianism’s non-religious character was addressed, as well as its predominant
social role in China’s past and present. This outcome is interesting, for it shows
that both distinct local views of the religious as well as global normative expec-
tations were introduced in the final version of the constitution. As this chapter
illustrated, the process was influenced by transnational religious interest groups

63 Pah-wei Wong, ‘A State Religion’ 7he North China Herald (Shanghai, 6 September 1913) 732.
64 ‘A State Religion for China?’ 7he North China Herald (Shanghai, 30 August 1913) 633.
%5 ‘Confucianism and China 7he North China Herald (Shanghai, 24 January 1914) 240.
66 Liu, ‘Confucianism, Christianity, and Religious Freedom’ (n 43) 262-65.
Translated and published by the Commission on Extraterritoriality, Constitution of the Republic of
China (Trinity College Library—Moore Collection Relating to the Far East 1924) Article 12.
%8 Liu, ‘Confucianism, Christianity, and Religious Freedom’ (n 43) 272.
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and intellectuals rather than by direct hegemonic mechanisms of foreign govern-
ments. It is striking, by the way, that only Christians and Confucians took part
in the debates as organized associations. It would be very important for further
research to examine the role of the other religious minorities in that context. The
various actors used their freedom within a confined frame of external normative
expectations. The dynamic which led to the conversion of these expectations in
China was, however, the desire to make China a self-determined nation. Altogether,
the use of confined freedom led into a spiral which meant a gradual assimilation
over a longer time span. This was theorized as a mechanism of governance which
in political philosophy is discussed as ‘subjectification’. The assimilation was not
all-encompassing, however. Distinctive aspects of Chinese morality survived in the
constitution. Confucianism was not re-conceptualized as a religion, even though
this could have meant practical advantages, as was argued by some of the reformist
forces. This shows that global references formed strong influences during the whole
period of constitution drafting, but the final version of the rule for religious toler-
ance in the constitution was unique.’

Finally, the question has to be raised to what degree the pattern of indirect
hegemony in early republican China can be generalized. The role of academic and
diplomatic elites in the identification and adaptation of external expectations,
the function of transnational associations as mediators and advocacy groups
in normative debates, the activity of foreign experts as missionaries of foreign
ideas, all these are patterns which can be observed in other regional and historical
contexts too. Even though the case study cannot be generalized in principle, it,
nevertheless, presents a set of mechanisms and processes which are relevant for
further comparisons of different forms of hegemony and asymmetrical relations
in international law and international relations. The strategy of Chinese elites
to use global knowledge for furthering domestic development—and becoming
autonomous of external interference in the end—is representative also of reform
strategies in other parts of the world during the nineteenth century like the
Ottoman Empire or Japan. Processes of indirect hegemony can help to explain
why, in the long term, these opposition strategies led to convergence of normative
institutions.

In the long term, China seems to have reproduced foreign pattern not only
domestically but also in its international relations. While at the end of the nine-
teenth century Japan was the country which successfully renegotiated its unequal
treaties and then itself acted as a hegemon in East Asia, China wanted to end the
unequal treaty regime without having own expansionist plans. Today, however,
China has reproduced many of the techniques associated with Western imperial-
ism, for instance, in Africa or Latin America. This kind of comparison would also
deserve further attention in future projects.

% Shmuel Eisenstadt, ‘Multiple Modernities’ in Shmuel Eisenstadt (ed), Multiple Modernities
(Transaction Publishers 2002), 1-29.
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International Law, Empire, and the Relative
Indeterminacy of Narrative

Walter Rech

Introduction

Since the early sixteenth century international lawyers have constantly employed
history in diverse and prominent ways, for instance, as a repository of precedents
and customary norms, as a proof of an overarching moral and divine order legiti-
mizing particular legal claims, and also as a tool for raising the status and prestige
of their field. From the mid-nineteenth century onward, lawyers have addition-
ally appealed to historical narratives to turn their discipline from a mere regulator
of diplomatic exchange and international disputes into a holistic and purportedly
universal enterprise addressing all fundamental needs and challenges of mankind.
International lawyer Henry Wheaton thus boasted that although in its ancient
infancy the law of nations was a weak body of rules easily manipulated for back-
ing dissimulation, crime, and corruption, it had meanwhile progressed and now
embodied one of ‘the most valuable products’ of civilization.! Among the major
achievements of the modern law of nations Wheaton proudly listed the mitigation
of war, the abolition of the slave trade, and the principles of neutrality and freedom
of the seas.

Yet, as postcolonial and critical scholars have noticed, there were downsides to
this progressive discourse. It legitimized the rule of the civilized over the uncivilized
and the establishment of colonies and empires, thus furnishing one of the most
powerful ideological justifications for Western expansion throughout modern his-
tory.2 Today still, the ideologies of progress, evolution, modernity, and development

! Henry Wheaton, History of the Law of Nations in Europe and America from the Earliest Times to the
Treaty of Washington (Gould, Banks & Co 1845) 54, 760.

2 That the argument of progress and civilization served imperialist purposes was recognized by a few
European international lawyers too, but this recognition was still accompanied by an endorsement of
‘acceptable’ forms of colonialism. As Martti Koskenniemi recalls, international lawyers who were criti-
cal of civilizatory narratives still ‘advocated the formal extension of European sovereignty into colonial
territory’ as a means ‘to check the excesses of purely commercial colonization’: Martti Koskenniemi, 7he
Gentle Civilizer of Nations: The Rise and Fall of International Law 1870-1960 (Cambridge University
Press 2001) 107.

International Law and Empire: Historical Explorations. First Edition. Martti Koskenniemi, Walter
Rech, and Manuel Jiménez Fonseca. © Martti Koskenniemi, Walter Rech, and Manuel Jiménez
Fonseca 2016. Published 2016 by Oxford University Press.
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provide the default mode of thinking about law, politics, and economics. Current
humanity still lives under the belief that modern expertise, science, and technology
supply the standards of a higher form of existence domestically, internationally, and
globally.? It is on the basis of this interiorized dogma that many both in the West
and beyond came to believe in the project of ‘law and development’, in the idea that
democracy and the rule of law should be exported to non-Western countries, and
that free trade invariably ‘drives growth, generates jobs, improves living standards
and reduces poverty’.4 All of these particular beliefs rely on the broader faith in
progress which has spread across Western science, politics, and economics in the
past two centuries, and which persists as a mainstream public discourse in the face
of much intellectual and scholarly critique.”

Progress and Empire

The narrative of progress established itself as a defining component of international
legal argument around the mid-nineteenth century, as philosophical and scientific
discourses were spreading progressive and evolutionary ideas across law and the
social sciences. By 1885 Thomas Joseph Lawrence, then Deputy Whewell Professor
of international law at Cambridge, could firmly rely on Darwin’s discoveries in
the field of natural science to argue that ‘[lJaw has grown, like everything else on
earth, and there is no reason to suppose that its period of development is ended’.®
Lawrence posited that every age is characterized by a particular conception of jus-
tice, and that recent historical developments fully justified the current ‘primacy of
the great powers’ and their colonial ambitions.” He thus noted that the doctrine
of sovereign equality represented a remnant of obsolete conceptions of interna-
tional law,® and it was Europe’s ‘duty to aid in the development of the most back-
ward quarters of the globe, and to exercise police authority over barbarous races’.’
He believed that while human history was advancing towards universal peace and
order, it did so by harsh natural mechanisms such as the ‘struggle for existence’ and
the ‘survival of the fittest’.!?

3 Luc Ferry, Linnovation destructrice (Plon 2014) 76. Ferry makes this point very clearly, though
he is less convincing when he tries to separate his critique of modernity from a critique of the West
(ibid, 68).

4 'This is the opinion of the Australian opposition trade spokeswoman Penny Wong (Labor Party),
as reported by Sarah Martin, ‘China, Australia seal landmark free trade agreement’ (7he Australian,
17 November 2014) <http://www.theaustralian.com.au/business/in-depth/china-australia-seal-
landmark-free-trade-agreement/story-fnpebfen-1227126102864> accessed on 19 November 2014.
The opinion was given after China and Australia finalized a sweeping free trade deal at the 2014 G20
summit.

> Thomas Skouteris, 7he Notion of Progress in International Law Discourse (TMC Asser Press 2010)
ch 4; Rebecca M Bratspies and Russell A Miller, ‘Progress in International Law—An Explanation of the
Project’ in Rebecca M Bratspies and Russell A Miller (eds), Progress in International Law (Nijhoff 2008).

¢ Thomas Joseph Lawrence, Essays on Some Disputed Questions in Modern International Law (2nd
edn revised and enlarged, Deighton, Bell and Co 1885) 6.

7 Ibid, 208. 8 Ibid, 209. 9 Ibid, 277. 10 Ibid, 255.
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Lawrence hereby offered a simplified and popularized picture of Darwin’s
thought, a kind of social Darwinism with international legal flavour.!’ However,
Darwin himself gave plenty of reasons for commentators to apply his naturalist
theory to human society, and might expect some of his ideas to be interpreted with
broad discretion. He frequently suggested a parallel between the natural and human
world by using the vocabulary of social and political sciences, especially economics,
and took inspiration, among other sources, from Malthus’ essay on population.'?
The Origin of Species featured notions such as ‘the polity of nature’, ‘the economy
of nature’, the organic ‘division of labour’, and the ‘economising’ drive of natural
selection.’® There emerged a utilitarian picture of nature as ever-evolving towards
higher stages of efficiency and perfection, and of man as an incessantly advancing
and superior species.

A competitive conception of society and politics could especially be drawn from
chapter 10 of 7he Origin of Species, devoted to the ‘geological succession of organic
beings’. Here Darwin discussed the gap between lower, primitive forms of life and
the highest, most developed ones, whose superiority was based on the acquisi-
tion of ‘some advantage in the struggle for life’ through evolution.!* In the eyes
of Lawrence and other Darwinians, such ideas might well be applied to human
society, both domestic and international,’® to vindicate the pre-eminence of the
bourgeois over the proletariat, of the civilized over the barbarians. Internationally,
this would entail the Western right to occupy and colonize foreign lands for the
sake of promoting higher evolution. As Darwin in chapter 10 of his masterpiece
delved into a scientific analysis of the worldwide spread of dominant, European
living species over foreign continents, he seemed to rehearse the history of colonial-
ism, and perhaps prophesize the tragic fate looming over indigenous populations:

From the extraordinary manner in which European productions have recently spread over
New Zealand, and have seized on places which must have been previously occupied, we may
believe, if all the animals and plants of Great Britain were set free in New Zealand, that in
the course of time a multitude of British forms would become thoroughly naturalized there,
and would exterminate many of the natives.!¢

For those who, like Lawrence, wished to read 7he Origin of Species as a sociological
and political text, Darwin might additionally offer an apology of nationalism and
of the modern state as an organism vital for the nation’s survival and affirmation in
the global struggle for existence. This would serve as a set of arguments in defence
of the national interest and against cosmopolitanism, precisely the kind of argu-
ment that Lawrence aimed at making. While investigating the natural selection
of organisms, Darwin maintained that if a country were ‘open on its borders new
forms would certainly immigrate, and this also would seriously disturb the relations

' On the ambivalence and the various possible readings of 7he Origin of Species, see Peter ] Bowler,
Evolution: The History of an Idea (University of California Press 1984) 266.

12 Charles Darwin, 7he Origin of Species (first published 1859, Wordsworth 1998) 51.

13 Ibid, 49, 84, 89, 114. 14 Tbid, 254. 15 Bowler, Evolution (n 11) 272.

16 Darwin, 7he Origin of Species (n 12) 255.
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of some of the former inhabitants’.” This held even more as regards an island (such
as, presumably, Britain), in which gradual internal evolution might be disrupted by
the arrival of foreign species.!®

Yet Darwin at the same time provided arguments that could be read as universal-
ist and cosmopolitan, arguments that Lawrence entirely overlooked. For instance,
Darwin admitted that even in islands a cross with foreign species is ‘occasionally—
perhaps at very long intervals—indispensable’ to give ‘vigour and fertility to the
offspring’.'® If the reader wished to read this statement with reference to English
political history, they could identify the occasional and providential crosses with
the waves of invasion and immigration by Romans, Anglo-Saxons, Normans, or the
Irish. Darwin reckoned that the increasing diversification of species in one country
improves the local division of labour and thus yields evolutionary advantages, an
argument potentially supporting (controlled) immigration, plausibly, indeed, Irish
immigration to England.? So construed, 7he Origin of Species might inspire soli-
darity, not only competition, and demystify the fear of otherness.

Still, the prevalent tone of Darwins text suggested to Lawrence and other
Darwinians?! that the struggle for existence would remain harsh and merciless, as
only ‘the vigorous, the healthy, and the happy survive and multiply’.?? At the inter-
national level, Lawrence assumed that the law of the survival of the fittest implied
the inevitable, progressive subjection of indigenous populations to the West or
to other major world civilizations. Darwin himself seemed to imply that smaller
native tribes deemed incapable of self-government and disconnected from major
civilizations, especially in Africa and Australia, would fall victim to this process. In
the final pages of 7he Origin of Species Darwin predicted that ‘it will be the common
and wide-spread species, belonging to the larger and dominant groups, which will
ultimately prevail and procreate new and dominant species’.??

Providence and Empire

Darwin expressed a programmatic scepticism about any (Christian) providential
‘plan of creation’ or ‘unity of design’, since no scientific evidence could be cited
in support of the existence of a divine cosmic order.?4 Yet he retained a historical
metanarrative of a theological kind. As Vico, Kant, and Hegel had earlier done,
Darwin filled the vacuum left by the Christian theology of history with an equally
providential, if secular, philosophy of history. He asserted that ‘as natural selection
works solely by and for the good of each being, all corporeal and mental endow-
ments will tend to progress towards perfection’.?> He thus exalted this progres-
sive, self-organized natural system, and the ‘beauty and infinite complexity of the

17 Tbid, 64. 18 Tbid, 64. 19 Tbid, 75. 20 Tbid, 89.

21 David Burton, “Theodore Roosevelt’s Darwinism and Views on Imperialism’ (1965) 26 Journal
of the History of Ideas 103.

22 Darwin, 7he Origin of Species (n 12) 62. 23 Ibid, 368. 24 Tbid, 363.

25 1bid, 368.
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coadaptations between all organic beings’.?¢ There were some important analogies
between Darwin’s discourse and the theology he wished to combat: his idea of a
teleological cosmic order calls to mind the medieval philosophies of Bonaventure or
Aquinas, and his glorification of nature’s beauty strikingly resonates with Christian
ceulogies of God’s creation, notably Saint Francis of Assisi’s Laudes creaturarum.*’

A further commonality between Darwinian and Christian worldviews is
that they operated in similar ways as means to justify empire. Just as Lawrence
resorted to ideas of progress and evolution to shore up British imperialism, Spanish
Scholastic theologians had appealed to divine providence and the Christian view of
history to legitimize Spain’s and ecclesiastical interests on the American continent.
A set of paradigmatic Christian arguments for empire were famously formulated
by Francisco de Vitoria, for instance in his Relectio de Indis, Question 3, Article 2,
in which he suggested that the lawfulness of the Spaniards” imperial power might
derive from their duty and right to spread the Christian religion.?® This point
rested on a theological view of history according to which it was the mission of
all Christian believers, in particular of the church ministers, to preach the message
of Christ and thus prepare themselves and all nations for His second coming. In
support of this argument Vitoria quoted Christ’s requiring the apostles to go ‘into
all the world and preach the gospel to every creature’, as well as the universalist
statement that ‘the word of God is not bound’, contained in the Second Epistle to
Timothy.?® Vitoria concluded that:

. if the barbarians, either in the person of their masters or as a multitude, obstruct the
Spaniards in their free propagation of the Gospel, the Spaniards, after first reasoning with
them to remove any cause of provocation, may preach and work for the conversion of that
peaple even against their will, and may if necessary take up arms and declare war on them,
insofar as this provides the safety and opportunity to preach the Gospel.°

A few decades later the same argument was reaffirmed by theologian Juan Ginés de
Septlveda as he endorsed his sovereign’s and the church’s power in the Americas in
the treatise Democrates secundus, sive de iustis belli causis apud Indios.®' In Septlveda’s
opinion, natural law and Christian charity obliged (and therefore also entitled,
since ad impossibilia nemo tenetur) the Spaniards to evangelize the natives. In his
view it was God, the source of all law, who wished that all peoples be saved and
who called on the devout to guide the pagans on the right path.3? This mission,
Sepulveda argued, should be accomplished even against the natives’ will. To prove

26 Ibid, 84. 27 Ibid, 369.

28 Francisco de Vitoria, ‘On the American Indians’ in Francisco de Vitoria, Political Writings
(Anthony Pagden and Jeremy Lawrance eds, Cambridge University Press 1991). For an analysis of
Vitoria’s doctrine and its implications see Anthony Pagden, 7he Burdens of Empire: 1539 to the Present
(Cambridge University Press 2015) 45-74.

29 Mark 16:15; 2 Tim 2:9. 30 Vitoria, ‘On the American Indians’ (n 28) 285.

31 Juan Ginés de Septlveda, Democrates secundus, sive de iustis belli causis apud Indios (1544), trans-
lated into Spanish in Marcelino Menéndez y Pelayo and Manuel Garcia-Pelayo (eds), Tratado sobre las
Justas causas de la guerra contra los indios (Fondo de Cultura Econémica 1986).

32 Tbid, 137.
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this he referred to Augustine of Hippo’s comment on Psalm 72:11, a verse which
read ‘[m]ay all kings bow down to him and all nations serve him’. In Sepulveda’s
reading, Augustine relied on the psalm to encourage Christians’ firmness in their
evangelizing mission and reassert the compelle intrare statement in Jesus’ Parable of
the Great Banquet.3?

Alongside providential history, Septlveda provided an alternative argument for
the justice of the Spanish empire. This was the idea of the Americans as irrational
barbarians, hence slaves by nature in the sense described by Aristotle in the first book
of Politics.>* For their own good, Septlveda argued, the natives should be ruled by
the Spaniards who would put some civilized restraints on their quasi-animal con-
duct. Yet this sounded like a problematic argument to his Christian audience as
it seemed to entail that, on ground of their alleged irrationality, the natives could
not grasp the truth of the gospel and be converted, which would undermine the
authority and mission of the church in the Americas. It was for this reason, among
more humanitarian ones, that the Dominican Bartolomé de Las Casas, engaged in
a famous dispute with Septlveda, denied the Americans’ barbarism and character-
ized them as civilized and virtuous instead.?> Las Casas argued that Americans ‘are
of such gentleness and decency that they are, more than the other nations of the
entire world, prepared to abandon the worship of idols and to accept, province by
province and people by people, the word of God and the preaching of the truth’.3¢

With hindsight, however, Las Casas” argument looks largely incongruent, at least
in the particular way he articulated it. He construed Septlveda’s position as contra-
dictory because it proclaimed the necessity of converting the natives while simul-
taneously defining them as hopelessly irrational barbarians. Yet Sepulveda actually
conceded that if the barbarians yield to the Spaniards they will be able to relinquish
their ‘feral’ existence and turn to humanity and virtue.?” This was in line with the
teachings of Aristotle, who had maintained that while barbarians by nature lack
reason they can still receive and learn it from their masters.?® Las Casas thus miscon-
strued Sepulveda’s position as based on a fixist anthropology to which he opposed
his providential theology of history. For him, Septlveda remained stuck to a Greek
image of history as a purposeless cyclical struggle in which the strongest rule over
the weak and love has no place. Las Casas defied it through an optimistic vision of
the world, one in which the spirit of the gospel would be followed and the Christian
community would continue expanding by means of charity, not war. However, his

33 Luke 14:23. While Augustine referred to the compelle intrare argument in his polemical writings,
he actually did not rely on or hint at it in the particular comment quoted by Sepulveda, who thus cited
wrongly on this occasion. See Augustine of Hippo, ‘Expositions of the Psalms’ in 7he Works of Saint
Augustine, vol 111/7 (Maria Boulding tr, New City Press 2001) 464.

34 Aristotle, Politics (Ernest Barker tr, Oxford University Press 1998) 15(Book I, ch 5, 1254a).

35 On the controversy between Sepilveda and Las Casas see Anthony Pagden, 7he Fall of Natural
Man: The American Indian and the Origins of Comparative Ethnology (Cambridge University Press
1982) chs 5 and 6.

36 Bartolom¢ de Las Casas, In Defense of the Indians (Stafford Poole tr, Northern Illinois University
Press 1992) 28.

37 Septilveda, Democrates secundus (n 31) 85.

38 Aristotle, Politics (n 34) 16 (Book I, ch 5, 1254b).
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legal and theological argument might still be regarded as imperial for the proselyt-
izing intent underpinning it.

Combining Individuality and Universality: The Rhetorical

Power of Progressivism and Providentialism

It is hardly surprising that providential and progressive narratives have served as
powerful rhetorical weapons in Western hands for advancing an imperialist under-
standing of international law. Firstly, from the perspective of rhetorical strategy and
social communication, it is nearly a tautology to say that Western scholars simply
had to explain imperialism in terms of providence or progress if they wanted to be
heard within a society largely consisting of (religious or secular) believers, regard-
less of whether these scholars actually shared such beliefs. If the audience speaks
the language of religion and progress, the author has to write in that language too.
Yet from an international legal perspective the narratives of providence and pro-
gress were not rhetorical languages like any other. They offered a particularly suit-
able jargon for describing fundamental issues of world peace, justice, and order.®
For the early modern public as for today’s observers, every war, every major trade
deal, every pandemic, and every change in the world order almost naturally invites a
reflection on the destiny of humanity and, perhaps, on the possibility for mankind
to be redeemed at last, be it through grace or through man’s own Faustian effort. In
early modern times, when modern international law emerged, this eschatological
sensibility was awakened even more powerfully by geographic explorations and the
colonial encounter. Otherness was then perceived as most radical, and theologies
and philosophies of history were employed to bridge the gap between Europeans
and natives,*® sometimes for reconciliatory purposes yet more often for the sake
of empire. By including overseas peoples into purportedly universal yet in fact
Eurocentric plots, European historians both plead for cosmopolitanism and justi-
fied the imposition of European modes of existence on indigenous populations.*!
At the level of individual psychology, a further reason for the success of provi-
dentialist and progressivist narratives was their capability of explaining the human
condition and providing an existentially meaningful account of social life. In
addition to allowing Europeans to understand (more or less accurately) the other,
providentialism and progressivism also helped Europeans understand themselves.
Religious and philosophical narratives fulfilled this latter function by combining
the sense of individuality, especially the intuition of moral and legal obligation,

3 Martti  Koskenniemi, ‘Taw, Teleology and International Relations: An Essay in
Counterdisciplinarity’ (2012) 26 International Relations 3.

4 Giuliano Gliozzi, Adamo e il nuovo mondo: La nascita dell’antropologia come ideologia coloni-
ale: dalle genealogie bibliche alle teorie razziali (1500—1700) (Franco Angeli 1977).

41 On this exclusion/inclusion mechanism see Koskenniemi, 7he Gentle Civilizer (n 2) 127, and
Antony Anghie, Imperialism, Sovereignty and the Making of International Law (Cambridge University
Press 2007) 21.
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with a world-historical view of human community. They posed normative demands
on individuals while assuring them that providence or Reason would intervene and
grant the orderly development of human history, as well as the possibility of grace
and ‘improvement’, despite these individuals’ lack of goodwill and human sinful-
ness or self-interest more generally. Providence and progress endowed man with
individual freedom and responsibility while limiting the nefarious consequences of
the inevitable misuse of such divine gifts.

Christianity, in particular, put forward a fairly optimistic view of history in this
respect.®? In Christians’ view, Christ had established a New Covenant between God
and man which, unlike the covenants of the Old Testament, could not be jeopard-
ized by impious humanity. While in the Old Testament divine wrath visited the peo-
ples of the earth in response to immoral and irreligious conduct by these peoples or
some of their members, in the new covenant God would no longer castigate nations
directly and collectively, but only indirectly through political authorities punishing
crimes under law.%3 Further, it is particularly significant in eschatological terms that
the New Covenant resulted from God’s unconditional love and compassion. In
the Old Testament God promised treasures to Moses and the people of Israel only
conditionally, provided they obeyed Him fully and kept the covenant,% whereas,
according to Christians, Christ redeemed the whole of humanity from the origi-
nal sin without posing any condition (though Christians should obviously expect
chastisement as a result of their individual faults). This optimistic view of history,
grounded on the idea of unconditional redemption, proved a decisive aspect for
the propagation of early Christianity in competition with pagan religions and with
‘impious’ and pessimistic philosophical worldviews such as the doctrine of cyclical
history and the idea of the eternal return.> In modern times, the same promise of
redemption and happiness (supplemented with economic wealth) would constitute
a fundamental factor facilitating the popularization of a secularized philosophy of
progress.

To be sure, within Christianity there emerged confessional and denominational
differences as to how to conceive the relationship between individual morality and
the course of history, between free will and grace, faith and works. According to
the Spanish Catholic theologians involved in debates over overseas empire, for
instance, the spread of Christian faith in the Americas was clearly meant as a coop-
erative endeavour of God and His pious messengers on earth. It was actualized by
the works of believers under the supervision of divine wisdom. As theologians’ pro-
fessional task was to demonstrate the meaningfulness of history and human exist-
ence, they reassured believers that acts of charity impacted on the world and that,

42 On the concept of history in ancient times and the Bible, see Arnaldo Momigliano, “Time
in Ancient Historiography’ in Arnaldo Momigliano, Essays in Ancient and Modern Historiography
(Blackwell 1977). See also Marc Zvi Brettler, 7he Creation of History in Ancient Israel (Routledge
1998) 48.

4 Rom. 13:1. 4 Exod. 19:5.

4 Augustine, 7he City of God Against the Pagans, vol IV (Philip Levine tr, Harvard University Press
1966) 53-65 (Book XII, chs 12-14). See also Johannes van Oort, “The End is Now: Augustine on
History and Eschatology’ (2012) 68 (1) HTS Teologiese Studies/Theological Studies 4.



The Relative Indeterminacy of Narrative 65

although the greater part of mankind (including the greedy colonizers rebuked
by Las Casas) was short of good intentions, a transcendent scheme would guide
historical transactions for the better. The success of theological and progressive his-
tories thus lay in their categorical affirmation of a promise, be it eternal salvation or
indefinite progress, a promise assuring the meaningfulness of human history and
existence altogether.

Both subjective and transcendent elements of historical development were still
at work in eighteenth- and nineteenth-century philosophies. While in the writings
of this age there emerged a growing sense of the necessity of the historical process,
especially due to the established analogy between the regularities of social life and
the laws governing the physical world, human agency was never fully delegitimized,
and came back in many Christian and lay versions from Kierkegaard through to
Dostoyevsky and Nietzsche. Historicism too remained aware of the relevance of
individual human agency despite social conditioning, even when this agency was
seen from the perspective of an overarching universal process a la Hegel. To be sure,
one might argue that the only agency that Hegel ever emphasized was his own, or
at most that of Napoleon, but he still accorded individuality and particularity an
indispensable role in the development of universal Reason.® In a similar vein, for
Darwin, evolution was a largely unforeseeable process that could be barely steered
by man, yet he conceded that evolution materially resulted from attempts made by
competitive individuals to improve their own condition and thereby the species.?”

Both Hegelianism and Darwinism were once admired as meaningful frame-
works for understanding the human condition and the historical and social world.
For the present readership, however, the problem is that they have been put to use
for purposes that would now be regarded as objectionable and disgraceful, such as
radical nationalistic policies and eugenical practices. Perhaps worryingly, parts of
those nineteenth-century modes of thinking survive in today’s public discourse in
cloaked forms, for instance in ideologies of growth, free trade, and development.
Through these refurbished vocabularies, old progressivism and providentialism
continue to operate as tools for backing imperial policies in the Global South.

On the other hand, progressive and providential narratives have furnished argu-
ments to resist empire, too. In the past three centuries, the philosophy of progress
has sometimes functioned as an emancipatory political resource, stimulating insti-
tutional transformation and reforms in legal areas from criminal and labour law
through to family and environmental law. Similarly, on the providentialist side,
Francis of Assisi’s revolution against mundane opulence, the Liberation Theology
movement’s fight for the empowerment of the weakest, and the social and political

46 This is most clearly visible in Georg Wilhelm Friedrich Hegel, Phenomenology of Spirit (AV Miller
tr, Oxford University Press 1977); Georg Wilhelm Friedrich Hegel, Elements of the Philosophy of Right
(HB Nisbet tr, Cambridge University Press 1991). To be sure, the Hegelian question would remain
whether there will still be room for truly active human agency after Napoleon and the completion
of modernity. For a classical reading on the end of agency (and of political history altogether), see
Alexandre Kojeve, Introduction i la lecture de Hegel (Gallimard 1968) 385, 413.

47 Darwin, The Origin of Species (n 12) 49.
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engagement of Protestant denominations in Afro-American communities all attest
to theology being capable of advocating (if not always successfully or consequently)
for societal change. This would seem to confirm that nearly any philosophico-his-
torical narrative can be used for emancipatory and counter-emancipatory purposes

alike.

Cyclical History: A Weak Tool for Empire?

Prior to providentialism and progressivism, Western scholarship had already
resorted to other historical theories to advance or contest empire. One of these was
cyclical history. Since its classical formulations in Plato, Aristotle, and Polybius, this
theory argued that the history of nations follows a regular pattern of birth, devel-
opment, and decline, and is characterized by the succession of standard forms of
government, typically monarchy, aristocracy, and democracy, each of which tends
to pass into a degenerative form, that is, tyranny, oligarchy, and anarchy, respec-
tively. This kind of history was premised on specific assumptions about law and
politics, and writers tended to design the history of a polity around an idealized
golden age that they identified with a given political system, often a ‘mixed consti-
tution’. Commonly, for classical writers from antiquity until early modern times,
this golden age was characterized by internal cohesion, wealth, external influence,
and imperial power.

Cyclical historians, like all other historians, happened to make parochial and
apologetic statements in their works. They were prone to justifying current hegem-
ony, as Polybius did with Rome in his Histories,® or they announced the dawn of
an age of splendour for their nation to the detriment of other powers, as sixteenth-
century French humanists did as they advocated for France’s military and cultural
supremacy against former Italian predominance;*° or yet, in times of crisis, they
lamented their country’s weakness and called for a revival of ancient belligerent
virtues and a fresh start into an eon of prosperity, much as Machiavelli did in 7he
Prince>® Cyclical historians typically situated themselves in one particular age and
pleaded for stability or change depending on the needs of the time.

Yet cyclical history came with a feeling of fatalism and evanescence that funda-
mentally undermined its own normative claims, including imperial claims. Why
should political leaders and military commanders wish to take the trouble of cre-
ating an empire if this endeavour would inexorably crumble, perhaps already in
their lifetimes? They would surely commit to imperial policies for the sake of both

48 Dolybius, 7he Histories (WR Paton tr, revised by FW Walbank and Christian Habicht, Harvard
University Press 2011) 295 (Book VI, ch 2).

4 Julian H Franklin, Jean Bodin and the Sixteenth-Century Revolution in the Methodology of Law
and History (Columbia University Press 1963) 48; Donald R Kelley, Foundations of Modern Historical
Scholarship: Language, Law and History in the French Renaissance (Columbia University Press
1970) 242fF.

>0 Niccold Machiavelli, 7%e Prince (Peter Bondanella tr, Oxford University Press 2005) 87.
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personal and their families’ and clients’ benefit, but they would not need to buy
into Machiavelli’s or others’ cyclical history for this reason alone.’ As to realist
scholars, they have often been fascinated by cyclical history as an antidote to naive
providentialism and progressivism, but cyclical history is certainly not a necessary
precondition for political realism; quite the contrary, the perpetual historical regu-
larities asserted by the cyclical doctrine may turn into dogmatic and metaphysical
obstacles to a genuinely ‘realist’ examination of political ‘facts’ in their particularity
and contingency.>?

That cyclical history appeared as scarcely persuasive as an imperial argument
is also signalled by the fact that Greek writers, who sketched the first theories of
cyclicity in the West, did not rely on it to legitimize empire. In Plato’s and Aristotle’s
seminal accounts, cyclical history took the shape of internal constitutional his-
tory, and bore no immediate relevance to the question of empire. Both Plato and
Aristotle described the imperial struggle between Greeks and barbarians as a virtu-
ally atemporal conflict, not as an instance of cyclical history. They aprioristically
defined the Greeks as civilized and the ‘barbarous’ Persians as uncivilized (though
the latter might potentially learn civilization from the Greeks, as Aristotle seemed
to concede).”® Within this anthropological framework, Greeks and barbarians were
characterized as mutual enemies by nature, and they would retain this qualification
regardless of any changes and revolutions in their respective forms of government
and economic systems. This dichotomic and ahistorical conception of Greek/bar-
barian relations was paradigmatically stated in Book 5 of Plato’s Republic, in which
Socrates, featuring as the main character, theorized a two-tiered law of war. Socrates
argued that Greek combatants were permitted to carry on an all-out fight against
barbarian enemies but, when waging war against other Greeks, they should main-
tain a sense of fraternity and keep on sharing in the same religious rituals:

Then being Greeks they will not ravage Greece, nor set their buildings alight. They will not
accept that everyone, men women and children, in every city is an enemy, but that a few who
are at any time hostile are responsible for the dispute. And it’s for all these reasons they will
be unwilling to ravage their land, and destroy their houses, as most of them are friends, but
will pursue their dispute to the point where those responsible are compelled to be punished
by those who are not, but who are nevertheless suffering.>*

To be sure this was meant as a normative point, not a description of actual politics.
In the Laws Plato, personified by the ‘Athenian’, stated that internal infightings

5! Actually, regardless of any philosophico-historical speculations, Italian leaders even failed to pay
attention to Machiavelli’s more elementary warning about the imminent threat of foreign troops occu-
pying Italy, a threat painfully materialized by the Sack of Rome in 1527. See Maurizio Viroli, Niccolos
Smile: A Biography of Machiavelli (Antony Shugaar tr, Farrar, Straus and Giroux 2000) 249.

52 This is in theory. Obviously political realism has never truly managed to carry out the analysis
of empirical facts without some implicit reference to a philosophico-historical framework. This was
already openly recognized by EH Carr, The Twenty Years' Crisis 1919—1939: An Introduction to the Study
of International Relations (MacMillan 1983) 10.

53 Aristotle, Politics (n 34) 16 (Book I, ch 5, 1254 b).

>4 Plato, Republic, vol 1 (Chris Emlyn-Jones and William Preddy trs, Harvard University Press
2013) 531 (Book V, 471b).
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among Hellenes tended to be more brutal than combats between Hellenes and bar-
barians.”® He thus admitted that the cruellest acts of violence are those perpetrated
against the brother within the family and in civil wars, not against the foreigner
and in interstate conflict. Around the same time, an analogous admission was being
made in the biblical book of Genesis, in which the origin of human violence was
traced back to Cain’s murder of Abel. Here, violent death precisely resulted from
family dynamics, not alien threats.>®

In the imperial doctrines of Plato and Aristotle cyclical history did not feature
prominently. It rather possessed the supplementary function of exemplifying how
‘natural’ struggles for empire came about. It was deliberately framed as a specula-
tive, conjectural philosophy of history rather than as ‘history proper’, or as mytho-
logical and religious history. It was in this conjectural manner that Plato described
the evolution of human society and the surfacing of war in Book 2 of the Republic.
By borrowing Socrates’ voice, Plato suggested that nascent polities expand freely
and peacefully until they reach a point when they need to acquire external resources
and goods that neighbours may not be willing to trade.>” At that stage war is inevi-
table, but this was not something that Plato bemoaned. In a statement worthy of a
political realist, Socrates/Plato claimed that once conflict has broken out ‘the state
must become bigger, not by some small unit, but by a whole army which can go out
and fight the assailants to defend all our property’.>®

For Plato, as for Greek thinkers generally, antagonism qualified as a fundamen-
tally natural and biological, not merely historical, phenomenon. It was charac-
terized as a principle permeating all levels of human existence, from individuals
through to families and states. War was even waged within the human soul itself—
in a delicate balance between reason, spirit, and appetite—and, analogously, by
social bodies and classes within the same polity. In the views of Plato, Aristotle, or
Thucydides, history was meant to illustrate contingent and contextual reasons for
specific conflicts and imperial enterprises, not explain away the drive to conquest
as such.

In Machiavelli’s writings, too, what allowed the logic of empire to prevail over
religion, law, and morals was not the notion of historical cyclicity, but the political
realism and anthropological ‘pessimism’>® that underpinned that history. Therein
lay the strength (and the weakness) of Machiavelli’s argument. Centuries later, real-
ists in international relations still buy into his political doctrine because they trust
his political acumen and share his anthropological understanding, not because they
believe in his historiographical approach. Thus, for the likes of Hans Morgenthau

55 Plato, Laws (RG Bury tr, Harvard University Press 1926) 19 (Book I, 629d).
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(Book I, 628¢).

59 Carl Schmitt, The Concept of the Political: Expanded Edition (George Schwab tr, The University
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and Henry Kissinger the drive to power and empire is inherently human, and the
regularities of history merely attest to it a posteriori.®®

Obviously this does not mean that cyclical history cannot be used to legitimize
empire, only that it is rhetorically less effective than progressivism and providential-
ism for that purpose. The idea itself of cyclicity is accompanied by the spectres of
fatalism and ineluctable decline that would loom over any imperial project. When
empire is already in place, the assumption of cyclicity announces its eventual col-
lapse, and when empire is yet to be grounded, the same cyclical view predicts that
the glory of empire might be ephemeral and vain.

‘History Proper’ v. Philosophy of History

No study of past historiography would be accomplished if it did not take into
account ‘history proper’s that is, what professional historians—and not law-
yers, theologians, and philosophers—actually do. In a way, however, it is not so
sure what should count as ‘history proper’ and who the ‘proper historians’ are.
Should the canon include Greek and Roman authors, Renaissance writers, and
nineteenth-century ‘scientific’ historicists, or only contemporary contextualists?
The superiority of the moderns over the ancients has been powerfully contested
by postmodern literary critique, according to which there are no such things as
objectivity and neutrality in history writing, hence the conventional distinction
between historiography and philosophy of history is virtually worthless. If this
holds, between historical and philosophical or theological narratives there only
remains a programmatic distinction of form.®! Whilst the structures of the philos-
ophy and theology of history are conditioned by speculative assumptions, histo-
riographical writing is rather meant to be restrained by rhetorical imperatives and
techniques. To be sure, such imperatives should be viewed less as outright limits
that historical discourse has to suffer than as its conditions of possibility, as deliber-
ate and artificial self-limitations strengthening historiography’s claim to neutrality
and impardality. It is by stepping back as narrators and letting ‘facts’ speak that
professional historians since Thucydides have endeavoured to increase the cred-
ibility of historical plots.®? And it is on the basis of such reported evidence—as
purportedly distinct from religious beliefs and philosophical conjectures—that
‘history proper’ since Thucydides has proved an irreplaceable instrument for ana-
lysing, and often justifying, empire.

0 Hans Morgenthau, Politics among Nations: The Struggle for Power and Peace (McGraw-
Hill Higher Education 2006); Henry Kissinger, Diplomacy (Simon & Schuster 1994). For a cri-
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‘History Proper’ and Empire

One of the first attempts at writing a thorough history of international law, encom-
passing both doctrine and practice, was that made by English jurist Robert Plumer
Ward (1745-1846) with his Enquiry into the Foundation and History of the Law of
Nations of 1795.9% The book was actually written in a style that many perceived as
novelistic and entertaining, and indeed Ward was destined to be acclaimed more for
his novels than for his legal writings. As noted by a biographer, one of Ward’s novel,
De Vere, or, The Man of Independence, ‘may have prompted [George] Canning’s
quip that Ward’s law books were as interesting as novels and his novels as dull
as law books’.®4 Though literary in style, and underpinned by strong normative
assumptions, Ward’s Enquiry still embodied one of the first serious attempts by a
European writer to lay down a ‘proper’ history of the law of nations. Partly echoing
the historicist discourse of coeval authors like Vico, Montesquieu, and the Scottish
Enlightenment historians, Ward conveyed a strong sense of the law’s historical and
geographical relativity. The preface argued that any international legal issue might
lead to endless disputes, and there was no evident reason why all nations of the earth
ought to acknowledge and obey the same law.®> Building on this relativist intui-
tion he came to endorse a regionalist understanding of the law of nations, which he
epitomized as follows:

Under all these points, it appeared to me, that we expected too much when we contended of
the universality of the duties laid down by the Codes of the Law of Nations; that, however
desirable such universality might be, the whole world were not susceptible of that intimacy
and closeness of union, which many philosophers of high name are willing to suppose; that
it falls under different divisions and sezs of nations, connected together under particular
religions, moral systems, and local institutions, to the exclusion of other divisions or sets of
nations; that these various divisions may indeed preserve an intimacy among one another,
and obey the same law; but that they may be contra-distinguished from others who may
have different religions, and moral systems, operated upon by very different local circum-
stances: in fine, that what is commonly called the Law of Nations, falls very short of univer-
sality; and that, therefore, the law is not the law of #// nations, but only of particular classes
of them; and thus there may be a différent law of nations for different parts of the globe. Not
only this, but even, in the same part of the globe, there may have been very different sorts of
Law of Nations, according as revolutions have taken place in the religion, system of morality,
and local institutions of the nations which compose it.¢

In a historicist and sociological spirit, Ward set out to study the manners, customs,
arms, and politics of Europe’s peoples with a view to grasp the principles and rules

63 Robert Plumer Ward, An Enquiry into the Foundation and History of the Law of Nations, from the
Time of the Greeks and Romans to the Age of Grotius, 2 vols (Strahan and Woodfall 1795).

64 Clive Towse, “Ward, Robert Plumer (1765-1846)’ in Oxford Dictionary of National Biography
(Oxford University Press 2004) <http://www.oxforddnb.com/view/article/28703> accessed on 17
November 2014.

5 Ward, An Enquiry (n 63) vol 1, Preface , VIIL

66 Ibid, XIII, emphasis in the original.
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of their particular law of nations. For him, law was not an autonomous normative
field but a social phenomenon that ought to be understood historically and in
context.

Yet the choice of the relevant context to study is precisely one of the main points
at which ‘history proper’ creaks.®” In the preface of his Enquiry Ward conveys the
impression of being a sceptical historian of the modern kind, acknowledging the
relativity of knowledge, the impossibility of universal normativity, and the priority
of local, contextual analysis over grand narratives. But Ward only resorts to this
relativism and contextualism as a rhetorical strategy, in particular as a weapon in his
counterrevolutionary political struggle as the French Revolution was raging. A few
years before writing the Enquiry, as a law student, Ward had travelled in France and
returned to England appalled, with the images of the early phases of the revolution
in mind. In 1794 he made himself known for his loyalty to the Pitt government
by providing information to unmask a republican plot, and was then invited to
produce a work on the law of nations by Lord Stowell.®® It was in this context that
Ward set out to write a historical book on the law of nations. It was supposed to
disprove the French revolutionaries’ understanding of politics and international
affairs and to back counterrevolutionary claims. For Ward, as for Edmund Burke,®®
the thesis about the relativity and historicity of law served as a tool for disproving
revolutionary natural law thinking, and the argument for the existence of ‘very dif-
ferent sorts of Law of Nations within the same (European) region was meant to set
France apart from the majority of European countries that purportedly preserved
the healthy core of the law of nations, which went back to the Greek and Roman
civilizations as well as Christianity and medieval chivalry. With France ideologi-
cally isolated, its revolution would not become a legal precedent but rather remain
a transitory anomaly that could not affect the established principles of the public
law of Europe.

To today’s readers, Ward’s normative overtones make it appear a highly hybrid-
ized and ambiguous work, oddly mixing potentially relativist historiographical
analyses of past laws with claims about historical progress and the persisting rel-
evance of religion in the law of nations. It simultaneously recognized divine law,
natural law, positive law, and empirical reality as sources of the law of nations.”®
This eclectic edifice could only stand as long as Ward renounced outright relativ-
ism to construct a hierarchy of legal sources or at least privileged one among them,
and so he did. While going over the Enquiry it slowly becomes clear that Ward
sees religion as the actual foundation of the law of nations, and one religion—the
Christian—as superior to others.”! Indeed what matters to Ward are only European
nations, the real protagonists of his history, whereas other peoples are left out. Since

67 Martti Koskenniemi, ‘Histories of International Law: Significance and Problems for a Critical
View’ (2013) 27 Temple International & Comparative Law Journal 215, 231.

68 Towse, ‘Ward’ (n 64).

% Edmund Burke, Reflections on the Revolution in France (JGA Pocock ed, Hackett 1987).

70 Ward, An Enquiry (n 63) vol 1, Preface, XXII-XXIV, 24, 61.

71 Ibid, vol 1, 123, 129.
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in Ward’s narrative Christianity is the truest religion, and any law of nations stems
from religious principles, only Europeans can practically build and enjoy a “finally
certain’ historical progress.”?

This did not prevent Ward from equating the history of the (European) law of
nations with the (ideal) history of humanity,”? thereby universalizing and rational-
izing Europe’s law in a way typical of earlier natural law scholarship.”* If on the
one hand Ward took a regionalist perspective to posit that ‘the law of nations is not
the law of the world’,”> on the other hand he pictured this very law of nations as
a subject that ‘must for ever be of consequence to mankind’.”¢ He literally saw his
book as contributing to increasing understanding about the nature of the human
species.”” Enquiry thus qualified as ‘history proper’ and philosophy of history at
once. It made a twofold statement about the necessity of both examining historical
instances of international legal principles and rules in context as well as sketching
the broader role of the law of nations in the path of mankind, a statement that
might still speak to many international lawyers at present. And yet in Ward’s work
the history of mankind and international law was reduced to the history of the West
as attesting to the ideal pattern of legal evolution. Not unlike some present narra-
tives of progress, it was a history that could be read as putting constraints on the way
the future might be shaped in non-Western countries.

Like any international legal scholar of the time, though, Ward made a few cos-
mopolitan moves. When addressing, in passing, the issue of colonization, he con-
tested older European claims to overseas sovereignty on the basis of discovery and
royal patents. He wondered ‘who among us but would be filled with indignation
were a fleet of ships from some part of the Globe, hitherto unknown, (if such there
be) to arrive to Europe on discoveries, and pretend to spoil us of our goods, or take
possession of our territories upon the authority of similar patents?””® Here Ward
put his relativist and regionalist view of law and politics at the service of an appar-
ently universalist cause. He continued noticing, with some relief, that the right of
discovery was no longer acknowledged by the time of his writing; it was an obsolete
right ‘upon which our ancestors proceeded, at the close of the fifteenth century’.”?
But such a statement is exactly what makes Ward’s anti-imperialism suspect. By
attributing the right to discovery and unlawful colonization to ‘our ancestors’, he
seemed implicitly to justify later European techniques for legalizing overseas occu-
pation. The latter might include the labour theory of appropriation, especially as
expounded by Grotius, under whose wise guide the law of nations after many cen-
turies of uncertainty was ‘to be found at last resting upon sure ground’.8% Regardless

72 Tbid, vol 2, 6.

73 On this equation, see Koskenniemi, ‘Histories of International Law: Significance and Problems’
(n 67) 220.
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of what Ward might have meant in writing these passages, they could be interpreted
both ways, in favour of or against colonialism.

Engquiry opened the new field of international legal history with an attitude that
we still encounter in today’s international law, parochial and cosmopolitan in the
same breath. The book started off with a methodological regionalist approach poten-
tially critical of despotic universalism, but ended by picturing Europe’s regional law
of nations as a universal model grounded on a universal religion. There resulted an
ambivalent work that could be cited as endorsing or criticizing empire depending
on the eyes of the beholder.

Contextual History and Existentialism

The ambivalence of ‘history proper’ is still visible in twentieth century ‘contex-
tualism’. The latter term refers to two dominant prongs in intellectual history,
the Begriffsgeschichte or ‘conceptual history’ primarily associated to the name of
Reinhardt Koselleck, and the Cambridge School led by Quentin Skinner. These
streams share the fundamental assumption that political concepts, far from being
timeless entities in the sense of the traditional history of ideas, take on diverse
meanings depending on the context in which they are employed and the purpose
they serve, often as rhetorical weapons within power struggles. In Skinner’s opin-
ion, historical texts should be studied with a view to grasp not only their literal
sense, but also their performative function within a given political context.®!
According to Skinner this contextualist project possesses a profound civic rel-
evance. It can unveil the contingency of beliefs, practices, and institutions in one’s
society, as well as the hidden logics of foreign value systems. By unveiling the rela-
tivity of societal phenomena in space and time, Skinner argues, contextualism can
become a tool for developing a self-critical attitude and a greater tolerance for cul-
tural diversity.®? Skinner’s counter-hegemonic intentions are beyond any doubt,
yet one might wonder whether the contextualist approach necessarily operates in
a counter-hegemonic and emancipatory way. As the discussion of Ward’s work has
shown, contextualizing histories may sometimes be read as endorsing, not criticiz-
ing, imperial projects. One might reply that Ward was ‘not yet’ a true contextualist,
and that his highly ideologized work would not qualify as history proper under cur-
rent standards. Yet this argument would be predicated on a twofold scientific illu-
sion: that we can reconstruct some original intention and meaning in past events
and documents, and that the more we take distance from historical objects the
more we understand them. It is unlikely that this detachment can actually occur,
and that it could ever allow a deeper insight into the context, since the scholar is
already always in a relationship with contexts and objects in the world before setting

81 Quentin Skinner, Visions of Politics, Volume I: Regarding Method (Cambridge University Press
2002) VIL.
82 Tbid, 125.
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out to study them.83 Skinner is, of course, entirely aware of these issues, and he
acknowledges that ‘[n]o historian can hope to bracket his own beliefs’ or recover
any truthful original meaning of a text.®4

Even if the historian could succeed in accurately reconstructing the meaning of
a text, it might still be asked whether her restraining herself to contextual research
were a desirable endeavour in ethical and political terms. As Anne Orford has
recently noted, some historians quest for historiographical purity might express
a problematic refusal to engage with contemporary politics.®> Orford, as well as
Martti Koskenniemi, are putting forward a critical understanding of international
legal history that draws attention to international law’s complicity in colonialist and
imperialist phenomena, thereby endeavouring to make contextual research fruitful
without relapsing into political disengagement.®¢

Similarly dissatisfied with the alternative between a potentially nihilistic contex-
tualism and naive progressivism, international lawyers such as Fleur Johns, Richard
Joyce, and Sundhya Pahuja have lately elaborated on contemporary philosophical
debates on the concept of ‘event’ to advance an existentialist version of international
legal history.®” Existentialism in fact appears to combine the positive aspects of
both contextualism and progressivism. Much like investigating ‘contexts’, explor-
ing ‘events” allows for a liberating understanding of past occurrences outside the
box of historical and normative continuity; just as imagining progress, evoking
historical events calls forth the possibility of freedom, propitious change, and devel-
opment. These aspects clearly come to light in the recent formulations of evental
philosophy by Alain Badiou, whose work has inspired Johns, Joyce, and Pahuja.8®
Badiou’s theory indeed provides international lawyers with renewed hope in radical
change and in the possibility, remote as it may be, to curb the power of empire and
global capital. It is a theory that enables today’s scholars to appreciate the persisting
meaningfulness of human agency and political contestation in opposition to the
prevailing dogma that under conditions of complexity it is no longer possible to
steer the evolution of law or other social systems.®?

Yet Badiou’s theory is affected by various limits, most patently its tendency
to equate Badiou’s own political belief, Maoist socialism, with universal truth.”®
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Despite Badiou’s own admonition that a well-understood version of Maoism
would not allow for despicable drifts towards brutality as occurred in the case of
Sendero luminoso in Peru, the reader inevitably has the feeling that his philosophy
has no internal critical resources for preventing such drifts. Badiou’s existential-
ism, like any existentialism, inevitably carries in itself a normative void that can
be exploited for purposes that are not always emancipatory and transformative.’!
Tellingly, twentieth-century existentialist philosophy has been first spearheaded
by such controversial figures as Martin Heidegger and Carl Schmitt, both of
whom came to be supporters of the Nazi regime in the early 1930s. While both
authors developed their existentialist approach before the Nazis came to power,
their philosophies of ‘event’ and ‘exception? could be, and for a while were,
read as legitimizing Nazi policies, and neither author took the trouble of deny-
ing this possible interpretation in any straightforward way.”® Regardless of the
vexed question of whether Heidegger and Schmitt ever truly believed in the Nazi
project or merely supported it strategically and opportunistically, their existen-
tial visions of philosophy and politics were fully compatible with totalitarianism
and lacked a critical standpoint from which to question the authoritarian use of
political violence. And this is not only a problem affecting right-wing ideology.
In the post-war period, another existentialist scholar on the opposite end of the
political spectrum, Jean-Paul Sartre, came to advocate violence as a means of
advancing a political cause.”*

Asideological struggles have become a distant memory, today’s scholars might not
see any complication in promoting the philosophy of the event, but it should be kept
in mind that this philosophy has not always been as emancipatory as it seems. This
results from the very concept of the event as expounded by existentialists. Because
they assume that the event is unforeseeable, inexplicable, and undefinable—therein
lying its revolutionary power—any historical occurrence, including the most atro-
cious acts of violence, can be pointed to as ‘evental’. The question then would be, as
so often is in politics, who decides what the event is and when it occurs? To answer
this question the existentialist has to go back to individual political beliefs based
on which they recognize some occurrences as genuine historical events and deny
others as mere accidents or, worse yet, as acts worthy of repression. This interpre-
tative arbitrariness is visible, for instance, in Badious mythologies of the French
Revolution and the Paris Commune as well as in Schmitt’s existentialist account of

1 The ambivalence of this ‘evental’ reading of history has been noted by Martti Koskenniemi in his
foreword to Johns, Joyce, and Pahuja (eds), Events (n 87) XVIII-XX, XX.
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the history of international law in the Nomos der Erde. In the latter work Schmitt
idealized the historical meaningfulness of a few order-creating episodes, especially
those contributing to the jus publicum Europacum such as the Treaty of Tordesillas
and the Congress of Vienna, and he lashed out against other political events for
which he felt no ideological sympathy, notably the rise of superpower dualism after
World War Two.?>

It is precisely the political character of historical narrative that largely explains the
blurriness of the borders between historiographical methodologies, such as contex-
tualism, existentialism, and the teleological philosophy of history. Schmitt’s Nomos
der Erde certainly appears as a contextualist book, at least according to the standards
of the time. It depicted international legal history as a succession of fragmented and
separate ages characterized by autonomous and context-dependent legal structures,
not, as had been common in previous literature,”® as a cumulative and progressive
evolution of principles and institutions.’” In this sense, the Nomos developed con-
textualist intuitions already contained in Schmitt’s work since Political Theology, and
also resonated with recent contextualist writings by legal historians, notably Otto
Brunner, who in his celebrated Land und Herrschaft (inspired by readings of Schmitt)
attacked scholars’ tendency anachronistically to apply the concepts of modern polit-
ical and legal theory to earlier epochs.”® Yet Schmitt’s account was not purely contex-
tualist. His Nomos featured one major metanarrative and overarching constant, the
idea that all law stems from an original act of land occupation and distribution. This
assumption in turn gave an existential flavour to Schmitt’s story. Constructed around
exceptional acts of violence and spatial revolution, his history no longer appeared as
a mere assortment of autonomous eons but as the showcase for the representation of
events that would testify to the existential meaningfulness of political and legal ‘order’.

Hybridity and Politics

There is nothing inherently imperial or counter-imperial in contextualism, pro-
gressivism, cyclical history, or the theology of history. Any of these approaches can
be used for disparate and sometimes contradictory ends. The choice of one or the
other depends on the social and intellectual milieu in which the author is situ-
ated. In times in which empire legitimizes itself through the theology of history,
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outsiders will seek to replace ‘providence’ with ‘Reason’ and ‘progress’ for emanci-
patory purposes; but when progressivism itself becomes a mainstream ideological
tool, theology might reacquire a revolutionary potential.®® The same would apply
to contextualism, which equally contains imperial and anti-imperial tendencies at
the same time.

Eventually, any historical methodology looks hybrid despite programmatic
statements to the contrary. While each historical approach has its own, unmis-
takable leitmotif, historians tend to integrate it with themes from competing
streams.'%° This can be viewed as a rhetorical strategy as well as a naked constraint
of history writing, which requires the historian to use a plurality of methods simul-
taneously. Every providential or progressive history gua history must describe
past contexts, and thereby merge with contextualism, though it is supposed to
move on to ‘explain’ the context by recourse to metanarratives. Contextualism is
equally impure from a methodological perspective. Among right-wing scholars,
it is accompanied by apologies of ‘order’ and nostalgic references to past golden
ages, as in Schmitt’s jus publicum Europaeum, whereas in left-wing scholarship it is
often blended with notions of emancipation and transformation ultimately rest-
ing on a philosophy of history for which the historian cannot provide any further
justification.

Given this persistent ambivalence some may fear that discussing historiographi-
cal methodologies might lead us once more into a speculative world in which every
single text and utterance can be reread and reassessed, and differences are meticu-
lously detected just to be dismantled, a pantheistic yet nominalistic world in which
everything looks the same although, or precisely because, everything is unique.
Yet in many regards methodological differences ‘exist—as shaped and reinforced
by authors and audiences—and are politically relevant. This chapter has shown,
for instance, that approaches such as providentialism and progressivism have
proved extremely powerful rhetorical tools for legitimizing empire, whereas other
strands, such as cyclical history, entailed a fatalist worldview that appealed much
less to those interested in justifying an offensive and muscular imperialism. From
this angle, the relentless replacement and repetition of historiographical forms in
Western history, from Plato through to Las Casas, Ward, and Lawrence, can be
regarded as expressing the persistent centrality of political fights and the possibility,
and perhaps necessity, for international lawyers to make commitments within these
contests. What counts as meaningful behind the despairing open-endedness and
reiteration of methodological disputes may be the ethical and political struggles of
which they represent a sublimated form.

9% David Kennedy has similarly expounded a cyclical understanding of the doctrinal history of
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'The Concepts of Universal Monarchy and
Balance of Power in the First Half of the
Seventeenth Century—A Case Study

Peter Schrider

The struggle for political hegemony in early modern Europe was not solely pur-
sued by military means. The many layered antagonistic claims—often motivated
by religious and political ambitions, within Europe and beyond its borders—led
to a variety of theories which aimed to foster claims for political influence and
hegemony. Universal monarchy and balance of power are the two main concepts
which can be discerned as the principal strategies employed in the strife, if not for
Empire, at least for hegemony. The study of religion and Empire is closely related
to the claims to universal monarchy, as it was this concept which not only claimed
legitimate dominion over the world, but in doing so, commanding the role of pur-
veyor of order and peace. Catholicism was used to reinforce the claim to empire.
However, during the process of state building in the late sixteenth and seventeenth
centuries, universal monarchy was increasingly challenged and eventually super-
seded by the alternative idea of a balance of power, as a means of organizing the
emerging European state system.! Indeed, among most political thinkers of the
seventeenth century the idea of universal monarchy had lost its constructive polit-
ical value and was mostly used polemically.? Theories which attempted to found

! Hume famously argued that the ancient Greeks had organized their interstate relations by using a
balance of power by all but its name: David Hume, ‘Of the Balance of Power’ in David Hume, Political
Essays (Knud Haakonssen ed, Cambridge University Press 1994). See also John Robertson, ‘Universal
Monarchy and the Liberties of Europe: David Hume’s Critique of an English Whig Doctrine’ in
Nicholas Phillipson and Quentin Skinner (eds), Political Discourse in Early Modern Britain (Cambridge
University Press 1993).

2 See Arno Strohmeyer, ‘Ideas of Peace in Early Modern Models of International Order: Universal
Monarchy and Balance of Power in Comparison’ in Jost Diilffer and Robert Frank (eds), Peace, War
and Gender from Antiquity to the Present. Cross-cultural Perspectives (Klartext Verlag 2009). The clas-
sical study on the concept of universal monarchy is still Franz Bosbach, Monarchia Universalis: Ein
politischer Leitbegriff der Frithen Neuzeit (Vandenhoeck & Ruprecht 1988). In contrast to Strohmeyer’s
assertion Bosbach shows how the use of universal monarchy was still present up to the age of Louis
XIV in political pamphlets. His study is, however, less concerned with the history of political thought:
see ibid, 13.

International Law and Empire: Historical Explorations. First Edition. Martti Koskenniemi, Walter

Rech, and Manuel Jiménez Fonseca. © Martti Koskenniemi, Walter Rech, and Manuel Jiménez
Fonseca 2016. Published 2016 by Oxford University Press.
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interstate relations and peace in Europe upon the concepts of universal monarchy
or the universal supremacy of the Catholic Church played a minor part in interna-
tional political thought. Instead the idea of a balance of power as the best means
to organize the European state system gained traction among political thinkers in
this period.?

The aim of this chapter is to contrast these two concepts by way of a brief case
study, looking at A Discourse Touching the Spanish Monarchy: Laying Down Directions
and Practices Whereby the King of Spain May Attain to an Universal Monarchy by
Tommaso Campanella (1568-1639), first composed in Latin around 1600 and
published in English in 1654. Campanella’s proposal is one of the most accom-
plished and far-reaching accounts of universal monarchy in the early seventeenth
century.* He draws as much on Botero’s reason of state arguments as on Dante
and the idea of a Catholic universal Church. I will contrast Campanella’s proposal
with the Grand Design by the Duke of Sully (1559-1641). What Sully puts for-
ward in his Memoirs® is a plan for how best to conduct French foreign policies
with the aim of forming an alliance against the Habsburgs.® Dynastic and confes-
sional allegiances remained to play their part in the ensuing European state system,
as can be seen in Sully’s proposal. However, the Westphalian settlement of 1648
was multi-polar and power relations were increasingly complex. This was reflected
in Samuel Pufendorf’s work and a brief outlook at Pufendorf will highlight how
political thought developed further in the attempt to understand and organize the
increasingly complex European state system.

Universal Monarchy—Campanella’s International Thought

The relationship between papacy and empire was the central subject of political
debate in the later Middle Ages and Dante succinctly summarized the debate in

3 See Bruno Arcidiacono, Cing Tjpes de Paix: Une Histoire des Plans de Pacification perpéruelle (Presses
Universitaires de France 2011) 75-112, and the brief overview in Martin van Gelderen, ‘Universal
Monarchy, the Rights of War and Peace and the Balance of Power: Europe’s Quest for Civil Order’ in
Hans-Ake Persson and Bo Strath (eds), Reflections on Europe: Defining a Political Order in Time and
Space (Peter Lang Publishing 2007).

4 But see also Prudencio de Sandoval, La vida y hechos del Emperador Carlos Quinto Masx. Fortissimo.
Rey de Espana, y de las Indias, Islas, y Tierrafirme del mar Oceano (Valladolid 1604). For further refer-
ences of Spanish writings vindicating Spanish claims to world hegemony see Xavier Gil, ‘Spain and
Portugal’ in Howell A Lloyd, Glenn Burgess, and Simon Hodson (eds), European Political Thought
1450—-1700: Religion, Law and Philosophy (Yale University Press 2007) 442.

> Twill quote from 7he Memoirs of the Duke of Sully during his Residence at the English Court; to which
he was sent Ambassador from Henry IV of France, upon the Accession of King James the First. Containing An
Account of his Negotiations ... Also A Relation of the Political Scheme, commonly called the Great Design
of Henry IV ... (Dublin 1751).

¢ See Edenne Thuau, Raison d’Etat et pensée politique & 'épogue de Richelieu (Albin Michel 2000)
287: ‘Henri IV semble avoir un instant envisagé de faire valoir ses droits sur le trone impérial [ie of the
German Holy Roman Empire]. Ce projet, Sully en nie 'existence ... Or Sully avait été en 1600 partisan
de la candidature royal. Mais 'opinion n’était pas favorable et il semble avoir voulu dans ces Mémoires
effacer ce souvenir.” See also Gaston Zeller, ‘Les rois de France candidats 4 'Empire’ (1934) 173 Revue
historique 237-311, 457-534.
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the three books of his Monarchy. Dante is a staunch advocate of universal monar-
chy, and argued that ‘it was by right, and not by usurping, that the Roman people
took on the office of the monarch (which is called empire) over all man’.” In the
third book he discussed the well-trodden question of the relationship between the
papacy and the emperor and firmly sided with the imperial camp: ‘the ... imperial
authority derives directly from ... God ... the authority of the church is not the
cause of imperial authority’.# Campanella refers repeatedly to Dante and his views
on imperial power. In contrast to Dante, Campanella suggested that the King of
Spain ought to make use of the Catholic faith so that ‘the Kingdom of Spain may
be the more firmly incorporated into the Church, by having both Cardinals, and
Popes themselves always true to their [Spain’s] Faction’.? The Catholic Church is
thus to be used in support of Spanish universal monarchy. Indeed, according to
Campanella, ‘it is not sufficient that we have the Clergy on our side; but we are
further to labour that at length we may get a Spaniard to be elected Pope, or rather,
one of the house of Austria’ *°

Campanella’s aspirations do not end there. Just as Alexander the Great or Julius
Caesar had used legislation on religious matters for their own political ends, the
Spanish King should also ‘make a Law, to be observed by all Christians; ... that
whensoever any People or Country shall forsake the Roman Religion, all Princes
shall be bound, upon pain of forfeiting their Estates, to root out, and extirpate
the same’.!! Dynastic and religious politics should go hand-in-hand in order to
achieve the ambitious objective of universal monarchy. All means necessary ought
to be employed in this endeavour. Thus ultimately the Spanish King would also
be in a position to defend and promote the Catholic faith. Campanella leaves no
doubt that for him, Catholicism and universality are aspects of the same enter-
prise. Therefore, the Spanish Monarch must promote the Catholic faith within
Europe against the heretical Protestants, at the frontiers of Europe against the
infidel Turks'? and beyond the frontiers of the known world towards the New

7 Dante, Monarchy (P Shaw ed, Cambridge University Press 1996) 33.

8 Dante, Monarchy (n 7) 86ft.

® Tommaso Campanella, A Discourse Touching the Spanish Monarchy: Laying Down Directions
and Practices Whereby the King of Spain May Attain to an Universal Monarchy (London 1658) 42. On
Campanella see also John M Headley, “Tommaso Campanella and the End of the Renaissance’ (1990)
20 The Journal of Medieval and Renaissance Studies 157; Anthony Pagden, Spanish Imperialism and
the Political Imagination (Yale University Press 1990) 37—63; Beate Gabriele Liisse, Formen der human-
istischen Utopie (Schoningh 1998) 95-119.

19 Campanella, A Discourse (n 9) 25. In his concept of universal monarchy Dante had separated
imperial and Church authority as these were in his view the main reasons for the antagonistic factions
within Italy at the time of his writing. In this respect Campanella pursued a different strategy and
emphasized the importance of the Catholic Church for the Spanish project of universal monarchy. In
any case it should be noted that ‘the universal Empire had never been anything but a dream; the uni-
versal Church had to admit that the defense of the individual state took precedence over the liberties of
the Church or the claims of the Christian commonwealth’: Joseph R Strayer, On the Medieval Origins
of the Modlern State (Princeton University Press 1970) 57.

11" Campanella, A Discourse (n 9) 46.

12 Campanella, A Discourse (n 9) 22: ‘He [the King of Spain] is the Chief Defender of Christian
Religion ... calling together also the Christian Princes, to consult about the recovery of those Countreys
they have lost, and are at this day in the hands of Hereticks, and Turks.
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World.'? Catholicism simultaneously reinforces the Spanish claim to universal
monarchy and, if the Spanish were to succeed in attaining this claim, it would
profit. The Spanish King would not only rule over the world, but he would also be
‘dignified with the Title of the Catholick or Universal King’, which according to
Campanella shows ‘plainly, that this is the will of the Holy Spirit’.}4 Interestingly
Campanella avoided discussion of the fact that the Spanish monarchy was a com-
posite monarchy, thus suggesting uniformity where it could only be identified in
the plurality of a composite structure.!’

The rise of Spain also inherently explains her decline, as the wheel of fortune is
unreliable and subject to constant change. “There was an Occasion ... offered to
Charles the V- who ... might have been able to have made himself Lord of the whole
Earth’,'6 but he failed to seize the chance fortuna offered. This is a familiar argu-
ment in Machiavelli’s Principe.'” According to Campanella, this failure occurred,
fundamentally, because the Spanish rulers neglected to take possession of their con-
quests in the way Machiavelli had called for in chapter three of his Principe.'® The
fundamental strategic mistake of the Spanish monarchy was her misguided policy
and constant conflict in the Low Countries, which was the principal reason for the
decline of Spain.!?

13 Campanella, A Discourse (n 9) 27: ‘the Indians had violated the Law of Nature, the King of Spain
invading them upon the Interest of the Christian Religion, (whose Handmaid the Law of Nature is) their
Country is his lawful possession’.

14 Campanella, A Discourse (n 9) 25. Despite Campanella’s emphasis on strengthening the power
of the Spanish king, his main concern might have been the Catholic Church and its spiritual world
dominance. Since the Spanish Monarchy was the leading Catholic power of Campanella’s time, he
might have wanted to position the Spanish monarchy as the political and military instrument for the
Catholic Church’s dominance.

15 See JH Elliott, Imperial Spain 1469-1716 (Penguin Books 1976), 1671F; Henry Kamen, Spains
Road to Empire: The Making of a World Power 1492—1763 (Penguin Books 2003), 153ff; Xavier Gil,
“The Good Law of a Vassal: Fidelity, Obedience and Obligation in Habsburg Spain’ (2009) 5 Revista
Internacional de los Estudios Vascos 92; and more generally JH Elliott, A Europe of Composite
Monarchies’ in JH Elliott, Spain, Europe & the Wider World 1500-1800 (Yale University Press
2009) 3-24.

16 See Campanella, A Discourse (n 9) 81fF.

17" Niccolo Machiavelli, 7he Prince (Quentin Skinner and Russell Price eds, Cambridge 2008)
85: ‘fortune is the arbiter of half of our actions’. And a little further, towards the end of this chapter
Machiavelli states (87): ‘T conclude ... that since circumstances vary and men when acting lack flexibil-
ity, they are successful if their methods match the circumstances and unsuccessful if they do not.” See
also Peter Schréder, Niccolo Machiavelli (Campus Einfithrungen 2004) 107-20. Despite the fact that
Campanella mentioned Machiavelli only once and in the most negative terms, it is clear that he was
influenced by Machiavelli. There can be no doubt that even whole chapters in his writing on universal
monarchy are inspired by Machiavelli. See notably Campanella, A Discourse (n 9), ch XVII ‘Of the
Peoples Love and Hate’, as well as his discussion on fortune and prudence in chs VI and VIL

18 Machiavelli, 7he Prince (n 17) 8: ‘considerable problems arise if territories are annexed in a coun-
try that differs in language, customs and institutions, and great luck [bisogna avere gran fortuna] and
great ability are needed to hold them’. Machiavelli is, obviously, not criticizing Charles V here, but
he singles out the French king Louis XII as a negative example of a ruler who did not understand
how to hold his conquests. See Peter Schroder, ‘Die Kunst der Staatserhaltung’ in Otfried Héffe (ed),
Machiavelli: Der Fiirst (De Gruyter 2012). But see also Anthony Pagden, who argued that ‘the De
Monarchia hispanica was clearly not ... a “Machiavellian” strategy for extending the power of the
papacy and the Spanish Monarchy’: Pagden, Spanish Imperialism and the Political Imagination (n 9) 62.

19 This is repeatedly claimed by Campanella. See Campanella, A Discourse (n 9) 174, 186.
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Although Charles V and Philip II failed to achieve universal monarchy, the
Spanish dominions certainly provided formidable foundations for universal mon-
archy. This was the gist of Campanella’s writing, in his claim that ‘the Universal
Monarchy of the world ... is at length come down to the Spaniard’.?® Given this
brief sketch of Campanellas vision for Spanish monarchy, his model could hardly
claim to be an acceptable attempt to pacify warring Europe.?! Universal monarchy
had to be achieved against the resistance and claims of other powers both within
and outside of Europe. The time had clearly passed for the assertion that peace
could be achieved through universal monarchy.?? Already by the beginning of the
seventeenth century, with the remarkable exception of Campanella, the concept of
universal monarchy had lost any positive connotations for leading political think-
ers, especially with regards to its ability to provide a stable, peaceful political order.??

Balance of Power—Sully’s Challenge of Spanish
Universal Monarchy

Let us turn to Sully and the Grand Design in order to compare his argument with
that of Campanella. The Grand Design is known as the plan of the French King
Henry IV, though it is only through the writings of the Duke of Sully that we know
about this scheme.?* The driving force behind it, as Sully stated himself, was:

the Hatred against Spain ... which is the great and common Motive by which these Powers
[i.e. the monarchies of France, England, Denmark, and Sweden] are animated ... it only
remains to examine, by what Means the House of Austria [i.e. Habsburg] may be reduced to
the sole Monarchy of Spain; and the Monarchy of Spain to Spain only. These Means consist
either in Address or Force.?’

From the textual evidence of the Memoirs the key motive for Sully’s plan was
to secure French power, which in turn would bring about security and peace in
Europe. Therefore, the interpretation that he tried to create some kind of European
federation, inspired by a ‘European conscience’,? needs to be questioned. These

20 Campanella, A Discourse (n 9) preface.

21 See also Arcidiacono, Cing Tjpes de Paix (n 3) 301f.

22 To the best of my knowledge, a study is still lacking which situates and analyses Campanella’s
ideas about universal monarchy in the context of the seventeenth century or indeed the ensuing debates
during the Thirty Years War. See, however, the brief account in Bruno Arcidiacono, ‘Contra Pluralitatem
Principatuum: Trois Critiques du Systéme dit Westphalien (formulées avant la Paix de Westphalie)” in
Pierre-Marie Dupuy and Vincent Chetail (eds), 7he Roots of International Law/Les fondements droit
international: Liber Amicorum Peter Haggenmacher (Brill 2014), 470-73.

23 Bosbach, Monarchia Universalis (n 2) 87.

24 Moriz Ritter, ‘Die Memoiren Sullys und der grosse Plan Heinrichs IV’ (1870) 11 Abhandlungen
der Historischen Klasse der Koniglichen Bayrischen Akademie der Wissenschaften 1; Anja Victorine
Hartmann, Réveurs de Paix? Friedenspline bei Crucé, Richeliew und Sully (Hamburg 1995).

25 Sully, Memoirs (n 5) 182.

26 Klaus Malettke, ‘Europabewuf$tsein und Europiische Friedenspline im 17 und 18 Jahrhundert
(1994) 21 Francia 92.
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plans for a powerful alliance, which would allow the French to match the superior
military might of the Spanish monarchy, depended, according to Sully, largely on
the English Crown.

Campanella on the other hand believed that the largest threat to the Spanish claim
to universal monarchy would come from France and Henry IV. For Campanella
there could be no doubt ‘that there is no Christian Kingdome, that is more able to
oppose, and put a stop to the growing of the Spanish Monarchy, then France' *” Tt
was for this reason that Campanella argued that an alliance between the French and
the English needed to be avoided at all costs. Indeed, using Henry IV’s conversion
to Catholicism,?® Campanella is able to use religious politics to further his goals of
Spanish dominance, suggesting that the Pope should be persuaded to ‘interdict the
King of France the contracting of any League, or Friendship, either with the Queen
of England, or with any other Hereticks’.? Sully’s plans for a French alliance with
England were thus, unsurprisingly, perceived by the Habsburg camp as the most
dangerous threat to their political ambitions and claims.

It is in this context that James I's succession to the English throne was of the
utmost importance, as:

the Death of Elizabeth ... gave so violent a Shock to Henry’s grand Design, as had like
to have made him abandon all Hopes of its Success. He nevertheless attempted to rem-
edy the fatal Effects apprehended from it, by endeavouring to inspire her successor, King
James, with all her Sentiments in regard to it. And for this Purpose he resolved to send me
Ambassador to the English Court.?°

Sully relates in great detail the precautions taken in deciding how to proceed so as
not to raise the suspicions of the newly crowned English King. He stresses that ‘the
principal Object of these Instructions [given to Sully by Henry IV for his ambassa-
dorship to England] had always been a close Alliance between France and England,
against Spain’.3! Again, the contrast with Campanella is illuminating here. The lat-
ter was writing at a time when Elizabeth was still alive and the succession of James to
the English throne was still only an event to be anticipated upon the Queen’s death.
Campanella argues that the Spanish should endeavour to sow discord between the
English and Scots, as well as among the English nobility and between the Parliament

27 Campanella, A Discourse (n 9) 144. On the conflict between France and Spain see also Randall
Lesaffer, ‘Between Faith and Empire: The Justification of the Spanish Intervention in the French Wars
of Religion in the 1590s’, Chapter 5 in this volume.

28 Campanella urges the Spanish king to ‘perswade the Pope, that the King of France hath a purpose
of Assisting the Hereticks': Campanella, A Discourse (n 9) 151.

29 Ibid.

30 Sully, Memoirs (n 5) 74. See notably GE Aylmer, 7he Struggle for the Constitution 1603—1689
(Blandford Press 1963) 11: “The most important fact about the succession of King James I on the death
of Queen Elizabeth in the spring of 1603 is that it was peaceful.’

31 Sully, Memoirs (n 5) 87. On Henry IV see notably Saint-René Taillandier, Henri IV avant la
messe (Grasset 1934) and Saint-René Taillandier, Le caeur du roi: Henri IV aprés la messe (Grasset 1934).
A new comparative study on Henry IV and Elizabeth is still a desideratum—E Paranque is preparing
a PhD thesis on 7he Rhetoric of Monarchy: A Comparison of France and England (1567-1603). But see
also JB Black, Elizabeth and Henry IV (University of Michigan Library 1914).
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and the Court. He claims that ‘the time now draweth on, that after the death of the
said Queen Elizabeth, who is now very old, the Kingdom of England must fall into
the hand of their Ancient and continual Rivals, the Scots’.>? The Spanish monarch
should promise the different interested parties in England:

(no one of them knowing anything what is said to the other) all the possible aids that can
be from Spain, for the restoring of them to their Inheritances, Legally descending down to
them from their Ancestours; and undertake to effect this for them, if not as to the whole
Kingdome, yet at least to some part of it.33

Campanella stresses over and over again, that the aim ought to be ‘that the seeds
of a continual War betwixt England and Scotland will be sown; in so much that
neither Kingdome shall have any leisure to work any disturbance to the Spanish
Affaires’.?* In order to achieve Spanish aims, Campanella suggests thwarting French
and English plans against Spain. He urges the Spanish king to:

send privately to King James of Scotland, and promise him, that He [the Spanish king] will
assist him to the utmost of his Power in his getting possession of the Kingdome of England,
upon this condition; viz, that he shall either restore there again the Catholick Religion;* ...
or at least, that he shall not annoy, or in anyway disturbe the said Spanish Fleet.3¢

The competitive courting of the English as part of the struggle for hegemony
between the French and Habsburgs can be seen in Campanella, advocating the
Spanish interest, as much as in Sully, advocating the French interest. False promises
played as large a role in these endeavours as straightforward bribery did.

Sully’s frustration with France’s inability to make headway in forming an alliance
with the English against the Habsburgs under the reign of King James repeatedly
comes to the fore in his Memoirs. Sully relates, for instance, how he had to find his
way through the labyrinth of competing interests pursued by the various factions at
the English court, which ‘was full of Suspicion, Mistrust, Jealousy, secret and even
public Discontent’.?” He does not shy away from employing contemporary French
prejudices against the English:

It is certain the English hate us; and this Hatred is so general and inveterate, that one would
almost be tempted to number it among their natural Dispositions. It is undoubtedly an
Effect of their Arrogance and Pride; for no Nation in Europe is more haughty and disdain-
ful, nor more conceited in an Opinion of its superior Excellence.3®

According to Sully, in light of such English stubbornness, it is in the French interest
to achieve a position of independent power and thus avoid the necessity of relying
on an ally who ‘if we examine what they call Maxims of State, we shall discover
in them only the Laws of Pride itself, adopted by Arrogance and Indolence’.3® To

be absolutely clear, what he advocates in his Memoirs most prominently is not a

32 Campanella, A Discourse (n 9) 158. 33 Ibid, 159. 34 Tbid, 160.
35 On the religious conflicts in England see Aylmer, 7he Struggle for the Constitution (n 30) 40—48.
36 Campanella, A Discourse (n 9) 159. 37 Sully, Memoirs (n 5) 110.

©
&

Ibid, 107. 39 Ibid, 108.
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proposal for some kind of a European federation, but a policy which is informed
by France’s self-interest.“* When his ideas are contrasted with those of Campanella,
this becomes even more evident.

The Grand Design was part of the diplomatic and political struggle for influence
and power. England seemed to be in an advantageous position, because she had not
yet committed herself formally to an alliance in the struggle between the Habsburg
branches of Austria and Spain on the one hand and France, some German estates
(such as the Prince Elector of the Palatinate), and the Low Countries on the other.
As dynastic alliances still formed an essential part of European interstate policy,
Sully considers the various marriage projects.#! He also makes clear how Barnevelt,
one of the leaders of the Dutch revolt against the Spanish,? tried to push him and
Henry IV into a formal alliance.

The Spanish were also lobbying strongly for the English to either join an alli-
ance with them or, at the very least, grant assurances of their neutrality, as well as
the Northern powers and several German princes were also seeking English assis-
tance. Sully summarized this situation in unambiguous terms: ‘Upon the whole; it
appeared as though all the Princes of Europe considered the gaining of England in
their Interest, as of the utmost Consequence.’#? This suggests that Sully’s concerns,
as expressed in his writing, were influenced by contemporary diplomatic and polit-
ical manoeuvring and various endeavours to form alliances in interstate politics.
The broad underlying principle of the Grand Design was the assumption that ‘peace
is the great and common Interest in Europe. Its petty Princes ought to be continu-
ally employed in preserving it between the greater Powers ... and the greater Powers
should force the lesser into it, if necessary, by assisting the weak and oppressed.4
The implication of such a claim was that the Habsburgs threatened peace in Europe
and were oppressing the smaller states. In order to counter this aggressive Habsburg
attitude and their alleged claim to universal monarchy, a balance of power had
to be established in Europe, which would guarantee the peace and security of all
European states.

Sully’s employment of the idea of an equilibrium or balance of power is origi-
nal in many ways—though he could have found this idea in Mornay’s Discours
au Roy Henry I1I sur les moyens de diminuer I'Espagnol.®> As far as I can see Sully’s

40 See also Henri Carré, Sully. Sa vie et son oeuvre 15591641 (Payot 1932).

41 Cf Sully, Memoirs (n 5) 121. Campanella also stresses the importance of dynastic politics.
Campanella, A Discourse (n 9) 139. For the importance of marriage and dynastic politics in interstate
relations see Richard Bonney, 7he European Dynastic States 1494—1660 (Oxford University Press 1991)
79-301; William Doyle, 7he Old European Order 1660—1800 (Oxford University Press 1992) 73-80;
Hermann Weber, ‘Die Bedeutung der Dynastien fiir die europiische Geschichte in der frithen Neuzeit’
(1981) 44 Zeitschrift fiir bayerische Landesgeschichte 5; Johannes Kunisch and Helmut Neuhaus
(eds), Der dynastische Fiirstenstaat. Zur Bedeutung der Sukzessionsordnungen fiir die Entstehung des friih-
modernen Staates (Duncker & Humblot 1982).

42 See John Lothrop Motley, 7he Life and Death of John of Barneveld, Advocate of Holland: with a
View of the primary Causes and Movements of the Thirty Years War (Harper & Brothers 1874).

43 Sully, Memoirs (n 5) 116. 44 Tbid, 109ft.

45 A systematic comparison between Mornay and Sully is still lacking. According to Philippe
de Mornay, ‘Discours au Roy Henry IIT sur les moyens de diminuer 'Espagnol’” in Memoires de
Messire Philippes de Mornay (Paris 1624), the question of whether there is peace or war among
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contribution to the development of the idea of a balance of power in Europe has
not been noted by those who studied its history.“® He uses the balance of power as
a decisive tool to achieve a new, peaceful European order, which at the same time
would strengthen the French position: “The Steps taken by the House of Austria to
arrive at Universal Monarchy, which evidently appears from the whole Conduct of
Charles Quint and his Sor’, Sully asserts, ‘have rendered this Severity as just as it
is necessary.”” Political pamphleteers increasingly employed the idea of a balance
of power to rhetorical ends, especially when it could be connected to the looming
threat of a universal monarchy.*®

The balance of power was thus intended to provide peace and security while
at the same time advancing France’s position of power and influence within this
system.*? Quite clearly France’s self-styled image as defender of a European equilib-
rium was much more acceptable to the other European powers than French preten-
sions to hegemony would have been.>® But given the power of France, the image
of balance meant that France was seen to be the counterweight to the Habsburgs
on the other side of the scale. This aspect was emphasized by the English historian
William Camden, who asserts in his History of ... Elizabeth that it was England
which could tip the balance on either side, depending on which side of the scales
she put her weight:

Thus sate she [Queen Elizabeth] as an heroical Princess and Umpire betwixt the Spaniards,
the French and the Estates; so as she might well have used that Saying of her Father, Cui
adhaero, praest, that is, The Party to which I adhere getteth the upper hand. And true it was

the Christian states depends on the two great powers of France and Spain. If the equilibrium is
unsettled to France’s disadvantage, she will no longer be in a position to defend her legitimate
interests. Mornay uses the word ‘balance’ here (271) to describe the desirable political equilib-
rium. At the same time weakening the Habsburgs was also intended to re-establish the imperial
dignity of the French Crown: ‘Ce seroit un preparatif pour remettre un jour 'Empire en la Maison

de France’ (275).

46 See notably Michael Sheehan, 7he Balance of Power: History & Theory (Routledge 1996) and
Moorhead Wright (ed), 7heory and Practice of the Balance of Power 1486—1914 (Littlehampton Book
Services Ltd 1975). Both mention briefly only the younger brother of Sully, Philippe de Béthune.
Nor is the balance of power analysed in any detail in the few and already mentioned existing studies
on Sully.

47" Sully, Memoirs (n 5) 45.

48 Ernst Kaeber, Die Idee des europiischen Gleichgewichts (Alexander Duncker 1907) is still invalu-
able, but unfortunately he does not consider Sully’s Grand Design in his study. See his dismissive
remarks, 30. (The Grand Design is later mentioned in a different context, 150).

4 Rohan and Béthune also made similar points. On these thinkers see the discussion in Peter
Schroder, ‘Uberlegungen zum Problem der Staatsrison im Anschluss an Machiavelli’ in Riidiger Voigt
(ed), Staatsrison. Steht die Macht iiber dem Recht? (Nomos 2012).

>0 Interesting, though beyond the scope of this chapter, is the shift of argument among the great
European powers. English semi-official writers styled Great Britain in the eighteenth century as
defender of the balance of power, whereas French and Habsburg polemicists accused Britain of ambi-
tions towards universal monarchy. A good overview of these changes can be found in Kaeber, Die
Idee des europiiischen Gleichgewichts (n 48) 124-37; Sheehan, The Balance of Power (n 46) 97-120.
One of the early English sources mentioning England as defender of the balance of power is William
Camden, The History of the most renowned and victorious Princess Elizabeth late Queen of England (4th
edn, London 1688).
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which one hath written, that France and Spain are as it were the Scales in the Balance of
Europe, and England the Tongue or the Holder of the Balance.”!

When Sully relates the negotiations he held with King James in London during his
ambassadorship he writes that:

... the King of England ... described the present political Affairs of Europe: In which, he
said, it was necessary to preserve an Equilibrium between three of its Powers ... of these
three Powers [the Habsburgs, Bourbons, and Stuarts], the House of Austria in Spain, from
the Spirit of Dominion with which she was possessed, was the only one who sought to make
the Balance incline in her favour.>?

The Grand Design is thus presented by Sully as part of Henry IV’s foreign pol-
icy. In this respect, Sully’s advice and the Grand Design amounted to what was,
above all, a piece of propaganda aimed against the dominance of the House of
Habsburg. The belief that, following the Grand Design, ‘a universal Cry from all
Parts of Christendom would have been raised against the House of Austria’ is reiter-
ated repeatedly.>® The Habsburg dynasty is thus presented as the only obstacle to
European peace and security, because its aspirations to universal monarchy under-
mines the equilibrium of the European state system.

Not surprisingly Campanella—writing in the interest of Spanish univer-
sal monarchy—perceived the French as the main threat to peace and stability in
Europe. He maintained ‘that He [the Spanish King] hath no body to stand to fear
of, but only the King of France, and the King of England; which two Princes, by
reason of being of different Religions, can never agree together’.>* Campanella’s
assertion that the different religious confessions of the two crowns would rule out
any potential alliance between them was a serious miscalculation.>> Their political
interests were plainly not determined by religious allegiance alone. Interestingly, in
arare example, Campanella also employs the concept of the balance of power when
he considers the French challenge to the Spanish position in Italy. Campanella
holds that the French:

... cannot overcome them [the Spanish]: for, in this case, the very Princes, and States of Italy,
who have to this day alwaies held with the French, would go over to the Spaniard: for it is
their Design, to keep the balance alwaies so even betwixt these two Nations, as that neither
of them may preponderate, and bear down the Scales, and so make a Prey of the Other.>®

The balance of power is, for him, a political tool employed by the Italians. Sully
is forced to argue for his proposal from a much weaker position and accordingly:

... the Purport of the Design may be perceived ... to divide Europe equally among a cer-
tain Number of Powers, in such a Manner, that none of them might have Cause, either of

>V Camden, The History of the most renowned and victorious Princess Elizabeth (n 50) 223.

52 Sully, Memoirs (n 5) 148. 53 Ibid, 68. 54 Campanella, 4 Discourse (n 9) 119.

>> This might be explained by the fact that for the Habsburg’s alliances were determined by religious
confession. Campanella stresses that ‘we are to understand, that the house of Austria is in league with
none, save only Catholick Princes’: Campanella, A Discourse (n 9) 139.

56 Campanella, A Discourse (n 9) 119.
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Envy or Fear, from the Possessions or Power of others. The Number of them was reduced
to Fifteen; and they were of three Kinds: viz. six great hereditary Monarchies; five elective
Monarchies; and four sovereign Republicks.>”

The consistency of his appeals for his plan on the basis of equality, balancing of
power, and a disinterested French politics indicates that he had to argue much
more carefully than Campanella, who unabashedly argued for the Spanish Crown’s
dominion over the world. But Sully was far less neutral in his design than he pre-
sents himself to his readers. His proposal to counterbalance Habsburg power in
Europe and beyond appears to be based on the resulting balance taking the form of
a simple bipolar construction. It seemed:

difficult for French writers to move beyond a simple bipolar image of the balance. Since
France clearly was one of the two ‘poles’, she could seek support to balance Spain or Austria,
but was unconvincing when she aspired to any more subtle balance role.>®

However, the Grand Design tried to address exactly this difficulty. It played an essen-
tial part in the propaganda efforts to convince the European Protestant powers of
France’s genuine interest in the balance and of her disinterest in a hegemonic posi-
tion of power. Part of what the Grand Design had to achieve was thus to demon-
strate that France had no such ambitions and did not harbour self-interested desires
for a powerful position. As Sully repeatedly claimed: ‘Among all these different
Dismemberings, we may observe, that France reserved nothing for itself but the
Glory of distributing them with Equity. Henry had declared this to be his Intention
long before.”>®

To what extent this strategy would be able to convince those invited to join the
alliance is difficult to assess. However, it is more likely that it displayed ‘Sully’s
scarcely disguised intention of confirming the primacy of France’.®® Sully tries hard
to counteract such an impression by stressing the fact that:

though England, and the United Provinces, should use their utmost Efforts of which they
are capable against the House of Austria, unless they were assisted even by the whole Force
of the French Monarchy, on whom the chief Management of such a War must fall for many
Reasons; the House of Austria by uniting the Forces of its two Branches, would with ease ...
sustain itself against them.®!

When Sully deals with Europe as a whole in order to discuss how to arrange a new
order in view of the existing different Christian confessions, his proposals remain
fairly general and superficial. His leading conviction is, however, that Europe
should not be divided by confessional differences, but by the political interests
of the Habsburgs and her allies on the one hand, and the counterweight formed
around France and her allies on the other. He makes this explicit in a later part of

57 Sully, Memoirs (n 5) 52. 58 Sheehan, 7he Balance of Power (n 46) 39.

59 Sully, Memoirs (n 5) 50.

0 FH Hinsley, Power and the Pursuit of Peace: Theory and Practice in the History of Relations between
States (Cambridge University Press 1963) 28.

o1 Sully, Memoirs (n 5) 32.
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the Memoirs, where he again presents the Grand Design in some detail: ‘Europe’,
he asserts, ‘is divided into two Factions, which are not so justly distinguished by
their different Religions, because the Catholicks and Protestants are confounded
together in almost all Places, as they are by their Political Interests’.%? Sully’s state-
ments on the subject in the Memoirs are contradictory. The argument presented
here serves to suggest that Calvinists and Lutherans are indeed to be seen on an
equal footing with the Catholics.®?

From here, Sully quickly moves on to present an outline of his envisaged
plan. Despite the fact that Russia, the Armenians, and the Greeks are ‘ranked ...
among the Christian Powers’,*4 he excludes them from any further consideration.
Interestingly, he does so on the grounds that the cultural and religious differences
between them and the European states are too great to consider them as potential
elements of his proposed European federation. For him these countries ‘belong to
Asia at least as much as to Europe. We indeed may almost consider them as a bar-
barous Country, and place them in the same Class with Zurkey.”®> This exclusion
was fairly conventional in the early seventeenth century. Given the centuries long
struggle between the Habsburg’s and the Ottomans, it is hardly surprising that
Campanella had also argued against:

the Turk [who] endeavours to make himself Lord of the whole World ... He will also at
this time already be called, 7he Universal Lord; as the King of Spain is called, The Catholick
King: so that these two Princes seem now to strive, which of them shall attain to the Universal
Monarchy of the Whole World.5¢

Campanella was much more concerned about the Ottoman Empire than Sully,
because it posed a real threat to Spanish claims for universal monarchy:

... seeing that ... the 7urk stretcheth forth his hand against All Men ... all whom yet he
is frequently wont to delude by his Cessations from Armes, and Truces, (for He keeps his
faith with none of them:) it would be a businisse worth our serious consideration, how this
Practise of his might be turned against Himself.”

Campanella argued from a geopolitical perspective that the King of Spain should
endeavour to form alliances among the powers of the Middle East against their
‘common enemies, the Turk’s country’.%® Again the struggle for empire and religion
go hand-in-hand in this argument, culminating in the claim that Jerusalem should

62 Tbid, 178.

63 Note that the issue of religion was perceived as particularly problematic and divisive by Sully, as
is evident from other remarks in his Memoirs. See eg ibid, 26.

64 Tbid, 40. 6> Tbid, 40. This point is almost expressis verbis reiterated in ibid, 179.

66 Campanella, A Discourse (n 9) 197.

67 Ibid, 204. Cf. Colin Imber, 7he Ottoman Empire 1300—1650: The Structure of Power (Palgrave
Macmillan 2002) 71: In 1606 peace negotiations began ... between the Habsburg and Ottoman
Empires ... When Habsburg negotiators travelled to Istanbul in 1608 to ratify the text [of the peace
treaty], they rejected it since the clause on the equality of the Emperors had been dropped.” See also
Winfried Schulze, Reich und Tiirkengefahr im spiten 16 Jahrhundert: Studien zu den politischen und
gesellschafilichen Auswirkungen einer dufSeren Bedrohung (Beck 1978) and Dorothy M Vaughan, Europe
and the Turk: A Pattern of Alliances, 1350—1700 (Liverpool University Press 1954).

68 Campanella, A Discourse (n 9) 205.
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be recovered, ‘which should be reserved for the King of Spain’.®? This military cru-
sade was supported by an intellectual offensive, and Campanella advocated that:

the King should erect certain Schools in all the Principal Cities, wherein the Arabick Tongue
should be taught; that so by this meanes there may be such among his subjects as shall be
able to dispute with the Turks, Moors, and Persians, who by the use of that Tongue spread
their Mahumetanisme, as We do Christianity, by the Latine Tongue.”®

Whereas Campanella stressed the conflict with the Turks, Sully was keen to concen-
trate on the heartland of Europe and the rearrangements he considers necessary for
establishing a new lasting order.”!

The Grand Design was, therefore, much less aggressive than Campanellas
vision of Spanish universal monarchy, and one of its key aspects consisted in
the project to create a ‘general Council, representing all the States of Europe’.”?
This general council is envisaged as a representative body of all European states.
It should have the competence to moderate and, if necessary, arbitrate conflicts
within the state system. However, the originality of this project, with an arbiter
formed on a representative basis, should not be over-emphasized, as it was in
many ways simply a reformulation of contemporary ideas about the institu-
tion of arbitration.”® Nevertheless, Sully claims that its ‘Establishment ... was
certainly the happiest Invention that could have been conceived’.”# In order to
establish this type of representative body of European states, sweeping changes
of territorial possessions were envisaged, with the establishment of the council
signifying only the ultimate step and conclusion of these radical alterations of
the European map. Sully was aware that ‘to divest the House of Austria of the
Empire; and all its Possessions in Germany, Italy and all the Low Countries; in
a Word, to reduce it to the sole Kingdom of Spain’ posed a fundamental chal-
lenge.”” It was not conceivable that the Habsburg monarchy could be persuaded
to such revolutionary and disadvantageous measures, even if Sully emphasized
that the aim was an equilibrium of the European powers, and that therefore the
Habsburg branches should remain ‘nevertheless ... equally powerful with the
other Sovereignties of Europe’.76 Sully had no doubt himself that such a dramatic
change could only be achieved by war.

War thus represented not the u/tima ratio but the necessary means to break
Habsburg hegemony. Sully is clear from the outset of his Memoirs that conquest

%2 Tbid, 205. 70 Ibid, 182.

71 'This was a rather typical attitude among European political writers. See Kaeber, Die Idee des
europdischen Gleichgewichts (n 48) 78.

72 Sully, Memoirs (n 5) 53.

73 See, for instance, the ideas about arbitration developed by Bodin: Jean Bodin, Les Six Livres de la
République (Paris 1583) 799: ‘Qui est le plus baut poinct d’honeur qu'un Prince peut gainer, a scavoir
d’estre esleu arbitre de paix entre les autres.” Regarding Sully, Klaus Malettke, Frankreich, Deutschland
und Europa im 17 und 18 Jahrhundert: Beitrige zum Einfluf§ franzisischer politischer Theorie, Verfassung
und Auflenpolitik in der Frithen Neuzeit (Marburg 1994) 273ff stresses Sully’s innovative idea of the
federal character of the council and its underlying idea of a system of collective security. With a slightly
more cautious judgement regarding such a system, see also Hartmann, Réveurs de Paix? (n 24) 90fF.

74 Sully, Memoirs (n 5) 53. 75 1bid, 44. 76 Ibid, 44.
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is a perfectly acceptable way to acquire rights of dominion in the international
sphere.”” But his assessment of war is at times contradictory, as he also asserts that
he is ‘from repeated Experience, convinced, that the Happiness of Mankind can
never arise from War’.”® Nevertheless, the changes he considered necessary for the
establishment of the representative body of the European states were a preliminary
step which posed the greatest obstacle to the realization of the Grand Design. Given
that at the time of this work Europe had already been at war for almost two decades,
the prospect of using war to reorganize the European state system at the end of the
current war may have been seen as much more acceptable, as it meant that a new
war need not be launched to achieve the goals of the Grand Design. War aims, after
all, could be formulated in the context of the ongoing war. The constitution of the
Holy Roman Empire, with its contradictory division of sovereign rights and obliga-
tions, meant that France would find allies in Germany against the Habsburgs. With
the Emperor’s edict of restitution of 16297 and again, after the Swedish interven-
tion, with the Peace of Prague of 1635, the Habsburgs had managed to impose their
claims on the German estates.®? Sully suggested, therefore, that:

France would ... endeavour to gain the neighbouring Princes and States to join with them
in their Design; especially the Princes of Germany, who were most immediately and danger-
ously menaced with being subjected to the Tyranny of the House of Austria.?!

In the context of the period 1629-35, Sully’s suggestion can thus be read as an
almost immediate reaction to the unfolding scenes of the theatre of the Thirty Years
War. These far-reaching war aims could become more acceptable for the other states
at war with the Habsburgs, as the underlying aim was reformulated as the establish-
ment of the balance of power, at the price of Habsburg territories and to the benefit
of the smaller states.

Both Sully and Campanella argued that the balance of power and universal
monarchy respectively were the best means to avoid conflict and to achieve peace
in Europe. However, not surprisingly, both men foremost pursued the interest of
their king. Both concepts were used to advance the interest of France and Spain
respectively, and both concepts aimed to make these interests more palatable to
the other European powers within the state system. Not only were the interests
of France and Spain pitched against each other, but so were also the theoretical
arguments which underscored them.8? However, the concept of inzerest itself was

77 Cfeg ibid, 9. 78 Ibid, 16.

79 The text of the edict can be found in Peter H Wilson, 7he Thirty Years War: A Sourcebook (Palgrave
Macmillan 2010) 114-17. See also Marc R Forster, “The Edict of Restitution (1629) and the Failure of
Catholic Restoration’ in Olaf Asbach and Peter Schréder (eds), 7he Ashgate Research Companion to the
Thirty Years War (Routledge 2014).

80" See Adam Wandruszka, Reichspatriotismus und Reichspolitik zur Zeit des Prager Friedens von 1635
(Graz, H Béohlaus Nachf 1955) and Martin Espenhorst, “The Peace of Prague—A Failed Settlement?’
in Asbach and Schréder (eds), 7he Ashgate Research Companion (n79).

81 Sully, Memoirs (n 5) 32.

82 As a consequence of this juxtaposition, the moment France gained power and influence to the
detriment of Habsburg Spain, Louis XIV was now accused of pursuing universal monarchy. The strug-
gle for empire is thus reflected in the—changing—references to balance of power politics and universal
monarchy.
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increasingly analysed by political thinkers. This facilitated a more sophisticated and
critical analysis of interstate relations.

Conclusion and Outlook: Rethinking
the European State System

Writing after the Peace of Westphalia, Samuel Pufendorf is the one who deserves
recognition for advancing the reflection on the theoretical tools of international
political thought. Pufendorfargued that to conceive of the various competing inter-
ests of states within a system of states allowed consideration of these interests in a
different framework.®3 For him the strict notion of absolute sovereignty was appli-
cable neither to the Holy Roman Empire nor to interstate relations. On the former,
he famously concluded that ‘the best account we can possibly give of the Present
State of Germany; is to say, That it comes very near a System of States, in which one
Prince or General of the League excells the rest of the Confederation’.®4 What he
effectively argued for was a system-based concept of sovereignty which would allow
states to enter into agreements without giving up their sovereignty entirely:

A system results when several neighbouring states are so connected by perpetual alliance that
they renounce the intention of exercising some portions of their sovereign power, above all
those which concern external defence, except with the consent of all, but apart from this the
liberty and independence of the individual states remain intact.?

The state is meant to understand and pursue the long-term interest. Pufendorf
distinguishes between the office and the person holding the office, which means
that ‘a certain Method of governing’ is prescribed to the person of the ruler.8¢

83 This in turn allowed natural law to be meaningful for regulating interstate relations in this specific
context. But this is not the place to pursue this question further. Meinecke and Dufour over-emphasize
the importance of interest for Pufendorf’s international thought. See Friedrich Meinecke, Die Idee der
Staatsriison in der neueren Geschichte (R Oldenbourg 1960) 264-86; Alfred Dufour, ‘Pufendorfs foder-
alistisches Denken und die Staatsrisonlehre’ in Fiammetta Palladini and Gerald Hartung (eds), Samuel
von Pufendorfund die europiische Friihaufklirung (Akademie Verlag GmbH 1996) 122. More nuanced
is the argument by David Boucher, Political Theories of International Relations (Oxford University Press
1998) 246: ‘It is certainly the case that in trying to accommodate self-interest with the universal stand-
ards of conduct expressed in the Natural Law, the ethical constraint often appears to be extremely weak,
and even subordinate to the Reason of State.”

84 Samuel Pufendorf, 7he Present State of Germany (Michael J Seidler ed, Liberty Fund 2007) 178.
See also Peter Schréder, “The Constitution of the Holy Roman Empire after 1648: Samuel Pufendorf’s
Assessment in his Monzambano' (1999) 42 Historical Journal 961; Michael Seidler, ‘“Monstrous”
Pufendorf: Sovereignty and System in the Dissertations’ in Cesare Cuttica and Glenn Burgess (eds),
Monarchism and Absolutism in Early Modern Europe (Routledge 2011) 159-75.

85 Samuel Pufendorf, On the Duty of Man and Citizen (] Tully ed, Cambridge University Press 1991)
I1-8-15 145. On the innovative and modern character of Pufendorf’s position, even in relation to dis-
cussions about the European Union and human rights see David Boucher, ‘Resurrecting Pufendorf
and Capturing the Westphalian Moment’ and more generally Werner Maihofer, ‘Schluffwort: Was uns
Pufendorf noch Heute zu sagen hat” in Bodo Geyer and Helmut Goerlich (eds), Samuel Pufendorf und
seine Wirkungen bis auf die heutige Zeit (Nomos 1996).

86 Samuel Pufendorf, Of the Law of Nature and Nations (Basil Kennet ed and tr, London 1717)
VII-VI-9 695.
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Pufendorf thus reformulates the concept of interest, which in his account
becomes less subjective, because it needs to be perceived within the framework
of a system of states. In his criticism of the balance of power doctrine the Abbé
Saint Pierre developed this argument further. We can, therefore, discern an
important shift in the way interstate relations are discussed in the middle of the
seventeenth century. The concepts of universal monarchy and balance of power
were not sufficiently able to reflect the increasing complexities of European
interstate relations.
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Between Faith and Empire: The Justification
of the Spanish Intervention in the French

Wars of Religion in the 1590s

Randall Lesaffer

Introduction

On 17 January 1595, the French King Henry IV (1589-1610) issued a declaration
of war against the Spanish King Philip II (1555-1598). The declaration argued in
great detail why the French king saw himself forced to resort to open war, listing
the many offences the Spanish had inflicted upon him and the French over the
years.! Seven weeks later, on 7 March 1595, Philip II reacted by issuing a counter-
declaration. The Spanish government did, however, not declare war upon ‘Henry
de Béarr’, whom it refused to recognize as King of France, thus denying him the
sovereignty needed to wage war upon Spain. It declared him and his allies and
adherents public enemies and defended the justice of its support of the French
Catholic League and its intervention in the affairs of France.?

With its declaration, Henry IV chose to transform the French religious war into
an overt, international war between his country and the leading power of the time,
the Spanish monarchy. With its counter-declaration, Spain declined to take the
bait and chose to continue the conflict in terms of an intervention at the side of the
oppressed Catholics of France against the heretic usurper Henry.

As a declaration of war and a counter-declaration of non-war, the two texts of
1595 offer an interesting insight into the jus ad bellum of the late sixteenth century,
but there is more to them. The French declaration initiated the final phase of the
series of religious wars that had ravished France since 1562 and in which Spain
had intervened throughout. The declaration of war of 1595 elicited one of the few

Y Déclaration de la volonté du Roy sur lowverture de la guerre contre le Roy d’Espagne (lamet Mettayer
and Pierre UHuillier 1595).

2 Edict du Roy nostre Syre en forme de declaration contre la publication de guerre, faicte par le Prince
de Bearne, soy disant roy de France, par lequel sa Majesté declaire, sa volonté estre d'entretenir la Saincte
Ligue en faveur des Catholicques de France (Rutger Velpius 1595), also in Jean Dumont, Corps universel
diplomatique du droit des gens (Brunel and Husson 1726-1731) vol V.1, 515-56.

International Law and Empire: Historical Explorations. First Edition. Martti Koskenniemi, Walter

Rech, and Manuel Jiménez Fonseca. © Martti Koskenniemi, Walter Rech, and Manuel Jiménez
Fonseca 2016. Published 2016 by Oxford University Press.
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official justifications ever rendered by the Spanish government for its intervention.
The French Wars of Religion in turn were part of a drawn-out string of intercon-
nected civil, religious, and international conflicts that had started in the 1560s and
sucked in Spain, France, the Low Countries, parts of the Holy Roman Empire, and
the British Isles. These probed different legal questions in relation to war, rebellion,
religion, intervention, and empire.

Present-day scholars have looked to the religious wars of the sixteenth and early
seventeenth centuries for antecedents to the current doctrine of humanitarian
intervention.? Indeed, the period produced numerous writings by lawyers, theolo-
gians, and political thinkers from both sides of the religious divide addressing the
question whether and under what conditions a prince might or ought to use force
for the benefit of the subjects of another prince. These theories of intervention
emerged in two different contexts. First, they arose in the context of the justifica-
tion of conquest and empire in the American Indies. The School of Salamanca acted
as trailblazer but its thought was picked up by Protestant writers, such as the civilian
Alberico Gentili (1552-1608).% Second, the question of intervention also arose in
the Calvinist as well as Catholic literature from the wars of religion on resistance
against tyranny and religious oppression.>

This chapter delves into the discourse of the justification by Spain of its inter-
vention in the French Wars of Religion to tease out the legal doctrines which were
applied to it. This is not done through an engagement with the legal and polit-
ical literature from the period, but through the analysis of the two main official
justifications which Spain offered for its intervention in France. Apart from the
1595 counter-declaration, this is the declaration issued in March 1590 after the
decision was made by Spain to send two armies to France in aid of the Catholic
League.©

The Spanish justifications for its actions in France provide occasion to study
intervention in the context of empire as they tied the discourse of religious

3 Simon Chesterman, Just War or Just Peace? Humanitarian Intervention and International Law
(Oxford University Press 2001) 9-16; Terry D Gill, ‘Just War Doctrine in Modern Context” in Terry D
Gill and Wilco Heere (eds), Reflections on Principles and Practice of International Law: Essays in Honour
of Leo J. Bouchez (Martinus Nijhoff 2000) 17-64; Alexis Heraclides, ‘Humanitarian Intervention in
International Law 1830-1939: The Debate’ (2014) 16 Journal of the History of International Law 26,
26; Nicholas ] Wheeler, Saving Strangers: Humanitarian Intervention in International Society (Oxford
University Press 2000).

4 JA Fernandez-Santamaria, 7he State, War and Peace: Spanish Political Thought in the Renaissance
1516-1559 (Cambridge University Press 1977); Anthony Pagden, Lords of All the World: Ideologies of
Empire in Spain, Britain and France c.1500—c.1800 (Yale University Press 1995); Robert A Williams Jr,
The American Indian in Western Legal Thought: The Discourse of Conquest (Oxford University Press 1990).

> Robert M Kingdom, ‘Calvinism and Resistance Theory, 1550-1580" and JHM Salmon, ‘Catholic
Resistance Theory, Ultramontanism, and the Royalist Response, 1580-1620 in JH Burns and Mark
Goldie (eds), 7The Cambridge History of Political Thought 14501700 (Cambridge University Press
1991); Quentin Skinner, 7he Foundations of Modern Political Thought (Cambridge University Press
1978) vol 11, 302—48.

¢ Declaration du roy d’Espaigne sur les troubles, miséres, & Calamitez qui affligent la Chrestienté, &
notamment le Royaume de France: Avec les lettres de sa Maiesté au Clergé pour fournir de leurs moyens aux
[fraiz de la guerre. Sur la copie imprimee a Douay. Par Iean Bogard Imprimeur de sa Maiesté Catholique
(Loys Tantillon 1590).
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intervention to the policies of empire. To Madrid, the bedrock of the justice of its
actions was the defence of the true faith of Europe, Catholicism. Spain itself linked
this to the defence of its empire and its factual hegemony over Europe, as it equated
Protestantism to rebellion and perceived an international Protestant conspiracy to
destroy the Spanish monarchy at work everywhere. Spain’s enemies used the same
connection in reverse as they considered the Catholic oppression of Protestantism
one among many proofs of the Spanish desire to monarchia universalis, the subjec-
tion of the whole of Christianity to its will.

Justifications of War in Early Modern Europe

Modern scholarship has largely overlooked declarations and manifestos of war as
textual sources for the study of the law of nations of Early Modern Europe. Two
explanations spring readily to mind. First, since the nineteenth century, the histo-
riography of international law has focused lopsidedly on the intellectual history of
the field, to the detriment of legal practice. Second, the Early Modern Age is tradi-
tionally considered in terms of the rise of the sovereign State towards its triumph
in the nineteenth century. In the grand narrative of the history of the jus ad bellum
(use of force law), it figures as the period of the demise of the just war doctrine—
which asserted material conditions restricting the right to wage war—and the rise
of the doctrine of legal or formal war—which did not.” But as more recent research
has shown, reality was more nuanced as the doctrine of just war proved resilient all
through the Early Modern Age.

Under the just war doctrine, war is a substitute for law enforcement action. It
is the forcible execution of a pre-existing right. In the classical rendering by Saint
Thomas Aquinas (1225-1274), for a war to be just, a belligerent needs to have
authority (sovereignty), just cause, and righteous intention. Whereas over time,
writers would forward different lists of just causes, the cause of war always came
down to a reaction against a prior—or at least imminent—wrongful action com-
mitted by the enemy. A just war could be either defensive or offensive, in the sense
that the just belligerent was the second or first to use force. But on a more concep-
tual level, the just belligerent always acted defensively as he reacted against a prior
violation of his right. Righteous intention referred to the mental and moral disposi-
tion with which a belligerent entered and fought the war. A just belligerent had to
wage war not out of greed, ambition, or vengeance, but to do justice. Righteous
intention pointed at the goal of the war, which had to be the achievement of an
equitable and lasting peace. Under the latter two conditions lurked two additional
conditions. The war had to be proportional and necessary. It had to be waged with
measure in function of the injury and its goals, and it was a solution of last resort.

7 See the classical rendering by Joachim von Elbe, “The Evolution of the Concept of Just War in
International Law’ (1939) 33 American Journal of International Law 665; also, although with more
nuance, Stephen C Neft, War and the Law of Nations: A General History (Cambridge University Press
2005).
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The just war was discriminatory in that it opposed a just against an unjust belliger-
ent. Only the just belligerent could benefit from the protection of the jus in bello
(laws of war). At the end of the war stood a just peace whereby the object of conten-
tion would fall to the just side.’

Under the doctrine of formal war, war was a substitute for civil trial. In the
absence of a higher authority to settle the claims of justice of both sides, war became
an instrument of judgement. Whereas a just war was the execution of a pre-exist-
ing right, victory in a formal war constituted title to a right. For a war to be legal,
it sufficed that it was waged by a sovereign holding the necessary authority to wage
war, and that it was formally declared. Formal war was non-discriminatory: both
sides had a right to wage war and thus benefited equally from the laws of war; at the
end of the war the object of contention would go to the victor of the war, or of the
peace negotiations.’

Mainstream literature on the law of nations from the late sixteenth to the eight-
eenth century was inherently dualist as it operated both concepts of war side by
side. This caused no undue conceptual difficulties as they functioned on separate
levels. According to Hugo Grotius (1583—1645), and mainstream authors after him
including Emer de Vattel (1714-1767), the just war pertained to the natural law of
nations, whereas formal war fell within the remit of the voluntary—positive—law
of nations. The natural law of nations was only enforceable in conscience, whereas
the voluntary law of nations created rights and obligations which were externally
enforceable.!®

The Grotian scheme was the novel systematization of the old distinction between
the spiritual and temporal from medieval thought. Although it was adopted by
the medieval civilians, the just war doctrine was first and foremost the product of
theologians and canonists. It addressed the question of what waging war would do
to the eternal soul; concerns about its practical effects in the here and the now were
a distant second. The concept of formal war found its earlier full statements in the
works of the late sixteenth-century civilians Baltasar de Ayala (1548-1584) and
Gentili, but it rooted back to the writings of the late-medieval Roman lawyers. To
the medieval and early modern writers, just war and formal war were not mutually
exclusive. They resulted in different effects at different levels. Most authors indi-
cated a logical link between the two. Because human fallibility more often than not
made an objective judgement on the opposing claims of justice of sovereigns impos-
sible, the effects of claiming the enemy to be unjust had to be limited in the here
and now.!! But this did not prevent princes from having to take utmost care not
to lightly engage in an unjust war; this could still damn their soul for all eternity.

8 Peter Haggenmacher, Grotius et la doctrine de la guerre juste (Presses Universitaires de France
1983); Neff, War and the Law of Nations (n 7) 45-68; Frederick H Russell, 7he Just War in the Middle
Ages (Cambridge University Press 1975).

? James Q Whitman, 7he Verdict of Battle; The Law of Victory and the Making of Modern War
(Harvard University Press 2012).

10" Stephen C Nefl, Justice among Nations: A History of International Law (Harvard University Press
2014) 158-201.
11 Already noted by Raphael Fulgosius (1367-1424), ad Digestum 1.1.5.
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Also, at a more mundane level, the just war retained its relevance for those cases of
‘imperfect’ war in which the conditions of formal war were not fulfilled, such as
self-defence, reprisal, or intervention.'?

This duality of early modern doctrine mirrored the duplicity which existed in
practice. During the Early Modern Age, the princes and republics of Christian
Europe adhered to a non-discriminatory conception of war when waging war and
making peace. At the level of the application of the jus in bello and in peace treaties,
no discriminations were made on the basis of claims to justice. But in the propagan-
distic exercises to justify war at its inception, the concept of just war loomed large.
Throughout the Early Modern Age, belligerents went to a lot of trouble to justify
their actions when they resorted to force or war. It was customary at the beginning
of a war not only to indicate the war to the enemy but to publish an extensive jus-
tification for it. This could be included in the text of the declaration to the enemy
itself, and/or in a separate manifesto. In both cases, the text was usually printed and
distributed in large numbers, and translated in several languages. Its audiences were
multiple. These included one’s own armed forces, officials, and elites, but also those
of allies, third powers, and even enemies. Trying to convince the enemy’s subjects of
the justice—and thus divine sanction—of one’s cause was not a futile exercise and
could have a real destabilizing effect upon the enemy. Many members of the elites of
the European powers, especially those living in border areas where much of the mil-
itary action would take place, had ties, interests, and property in different countries.
Moreover, with regards to religious conflicts, it has to be remembered that many
countries, and most noteworthy the majority of countries ruled by Protestants, had
sizable religious minorities.

In recent years, several extensive studies by diplomatic historians on declarations
and manifestos of war have appeared. These survey studies indicate that these decla-
rations and manifestos used a standard reasoning and outline, which were based on
the just war doctrine. The justification for war commonly rested on three arguments.
First, the declarations and manifestos opened with an extensive, historical narra-
tive which listed the injustices committed by the enemy over a—preferably—long
period of time. These served as the just causes for war. Second, this was opposed to
the good will and the desire for peace of their own prince which was substantiated
by listing his benevolent actions towards the enemy. This, together with the longev-
ity of the opponent’s enmity, showed that war was really the last resort. Third, the
goals of war were mentioned, whereby the desire for a lasting, just peace was given
centre stage. All in all, declarations and manifestos of war laid great emphasis on
the absolute necessity to resort to force, or to full and open war, in order to achieve
a lasting, just peace.!?

12 Neft, War and the Law of Nations (n 7) 119-30.

13 Frederic ] Baumgartner, Declaring War in Early Modern Europe (Palgrave Macmillan 2011);
Bernd Klesmann, Bellum Solemne: Formen und Funktionen europiischer Kriegserklirungen des 17.
Jahrhunderts (Philipp von Zabern 2007); Anuscha Tischer, Offizielle Kriegsbegriindungen in der friihen
Neuzeit: Herrscherkommunikation in Europa zwischen Souverinitit und korporativem Selbstverstindnis
(LIT 2012).
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These conclusions do not exhaust the potential of declarations and manifestos of
war as sources for our comprehension of the early modern jus ad bellum. The just
war doctrine, as applied in these texts, offered a highly flexible framework for bellig-
erents to translate their policies into a language of law and morality. Into this mould
belligerents could pour different arguments about war and force which reflected the
concrete rules and categories that were commonly recognized and which made up
the jus ad bellum.*4

As declarations and manifestos often put great emphasis on the necessity to resort
to full and open war, they betrayed a keen awareness of the distinction between
war and lesser forms of use of force. This prompts the question whether, at the
end of the sixteenth century, there emerged a doctrine of religious intervention
in the wider structure of the just war doctrine, and if so, what it implied. As was
mentioned above, the question whether a prince could or should intervene to the
benefit of the subjects of another prince was actively debated in the scholarly and
political literature of the sixteenth century. Two major doctrinal approaches can be
distinguished from these writings. These approaches were distinct but not mutually
exclusive. First, some authors claimed a right, and sometimes a duty, for princes to
protect innocent people against severe violations of natural law or against tyranny.
Protection against religious oppression could come under both categories. Second,
authors also based the right to intervention on the fact that the peoples involved
belonged to the same international community. This could be common ethnicity
or religion, or reference to the universal community of mankind. In relation to
religion, it meant that an attack on co-religionists in another State was an attack
on the whole religion, and thus constituted an attack on any foreign people of the
same denomination. The underlying reasoning was that in the absence of a supe-
rior authority, sovereign princes who were part of this community were its high-
est authority and as such had a right or duty to enforce its laws. Whereas the first
tradition argued primarily in terms of the protection of private individuals’ natural
rights, the second argued in terms of the public enforcement of common order and
the laws it was vested on, harking back to medieval ideas about the jus gladii.'>

14 Recent case studies include Randall Lesaffer, ‘Defensive Warfare, Prevention and Hegemony. The
Justifications for the Franco-Spanish War of 1635’ (2006) 7 Journal of the History of International
Law 91-123, 141-79; Pirtel Piirimie, Just War Theory in Theory and Practice: The Legitimation of
Swedish Intervention in the Thirty Years War’ (2002) 45 Historical Journal 499.

5 Martti Koskenniemi, ‘Empire and International Law: The Real Spanish Contribution’ (2011)
61 University of Toronto Law Journal 1; Raymond Kubben, “We Should Not Stand Beside ...
International Legal Doctrine on Domestic Revolts and Foreign Intervention Throughout the Early
Stages of the Dutch Revolt” in Paul Brood and Raymond Kubben (eds), 7he Act of Abjuration: Inspired
and Inspirational (Wolf Legal Publishers 2011); Anthony Pagden, ‘Gentili, Vitoria, and the Fabrication
of a Natural Law of Nations’ in Benedict Kingsbury and Benjamin Straumann (eds), 7he Roman
Foundations of the Law of Nations. Alberico Gentili and the Justice of Empire (Oxford University Press
2010); Richard Tuck, 7he Rights of War and Peace: Political Thought and the International Order from
Grotius to Kant (Oxford University Press 1999) 16-77; DJB Trim, ‘If a Prince Use Tyrannie Towards
his People: Interventions on Behalf of Foreign Populations in Early Modern Europe’ in Brendan
Simms and DJB Trim (eds), Humanitarian Intervention: A History (Cambridge University Press 2011);
Guus van Nifterik, ‘Religious and Humanitarian Intervention in Sixteenth- and Seventeenth-Century
Legal Thought' in Randall Lesaffer and Georges Macours (eds), Sovereignty and the Law of Nations
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The French Wars of Religion

The French Wars of Religion are a series of eight civil wars which ravaged France
between 1562 and 1598.1¢ They opposed the Calvinist minority, which was never
more than ten per cent of the French population, to the Catholic majority. At
stake was control over the public sphere. Whereas the Huguenots—as the French
Calvinists were known—wanted the right to exercise their religion in public and
a share in the government, the Catholics denied this in the name of the unity of
Church and State. From the beginning, the wars were a three-way contest with the
French monarchy contriving to steer a middle course. During the reign of Charles
IX (1560-1574), his regent the Queen Mother Catherine de Medici (1519—
1589) tried to restore peace by making concessions to the Huguenots. This split
the Catholic majority into those who were willing to compromise for the sake of
national unity and rallied around the king, and the radicals led by the House of
Guise, who equated heresy to sedition. Two more fault lines that run through the
Catholic constituency exacerbated tensions. First, there was the contention between
Gallicans and Ultramontanes. Whereas the first stressed the national identity of the
French Church and its close alliance to the king who acted as its main protector,
the others put obedience to Rome first and demanded the immediate implemen-
tation of the conclusions of the Council of Trent in France. Second, Catholics
were also divided on the issue of foreign policy. Radical Catholics proposed to
give precedence to the prosecution of Protestantism over geopolitical concerns, and
therefore supported cooperation with Spain, the self-acclaimed champion of the
Catholic faith. This had been one of the bases under the Peace of Cateau-Cambrésis
between France and Spain (1559) at the end of the reign of Henry I (1547-1559).
The moderate faction, often in alliance with the Huguenots, gave priority to geo-
political concerns and proposed to return to the policies of Francis I (1515-1547)
and Henry II from before the peace, which had made France into the centre of a
multi-religious coalition—including German protestant princes and the Ottoman
sultan—against France’s historic enemy, Spain.

For the first ten years, the French monarchy managed to keep a somewhat inde-
pendent course, but in 1572 this radically changed. The alleged collusion of the
royal government with the Guise family in plotting the Saint Bartholomew mas-
sacre destroyed the confidence of the Huguenots in the monarchy.’” The massacres

(16th—18th Centuries): Proceedings of the Colloquium Organised at the Palace of the Academy, Brussels, 26
April 2002 (Koninklijke Vlaamse Akademie van Belgi¢ 2006).

16 For the French Wars of Religion: Mack P Holt, 7he French Wars of Religion, 1562—1629 (2nd
edn, Cambridge University Press 2005); Robert ] Knecht, 7he Rise and Fall of Renaissance France 1483—
1610 (Fontana Press 1996); JHM Salmon, Society in Crisis: France in the Sixteenth Century (Routledge
1975); NM Sutherland, 7he Huguenot Struggle for Recognition (Yale University Press 1980); Geoffrey
Treasure, The Huguenots (Yale University Press 2013).

7 NM Sutherland, 7he Massacre of St. Bartholomew and the European Conflict (Barnes &
Noble 1972).
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drove Charles IX and his successor Henry III (1574-1589) into the arms of the
radical Catholic faction. The ensuing wars, wherein the Huguenots fought for
their survival as a political force, provided the context for the most vocal expres-
sions of Calvinist resistance theories aimed at the king. Leadings writers such as
Theodor Beza (1519-1605), Francois Hotman (1524-1590), and the author of
Vindiciae contra tyrannos (1579) stressed the elective and consensual character of
kingship. They argued that through his tyrannical behaviour the French king had
broken his compacts with the people and with God and could be deposed or even
killed.!®

Relations between Henry III and the Catholic faction were uneasy from the
beginning, but after 1576 they gradually broke down, in part due to the behav-
iour of Henry’s heir, his younger brother Francois (1555-1584), Duke of Alengon,
later of Anjou. Seeking to enhance his position at court and to put pressure on his
brother, Anjou at times allied himself to the Huguenot cause. He pleaded for a
French intervention on the side of the Dutch rebels in their fight against Spain in
the Low Countries and eventually accepted the sovereignty over the Netherlands
from the hands of the Dutch.!® But it was his death rather than his actions in life
which destroyed Henry’s position with the Catholics.

Anjou’s demise in June 1584 raised the spectre of a Huguenot king on the throne
of France. Next in line was Henry of the House of Bourbon, King of Navarre and
Prince of Béarn. Duke Henry of Guise (1550-1588) reacted by forming a coali-
tion to support the rival claim of another Bourbon, the elderly Cardinal Charles
of Bourbon (1523-1590). After having secured financial support from Spain, the
Catholic League raised its banner to oppose Navarre’s succession and exterminate
Protestantism. The widespread fear of a Protestant king, combined with Spanish
subsidies, gave the League the leverage to force the king’s hand. Henry III had little
choice but to put himself at its head.??

The radicalization of the League and the power struggle between Henry IIT and
Guise led to disaster. In October 1588, during the meeting of the Estates General
at Blois, the King had the Duke and his brother, Cardinal Louis of Guise (1555—
1588), arrested and murdered. The desperate attempt of the king to restore his
authority backfired. The League, now a coalition of nobles under the leadership of
Charles of Guise, Duke of Mayenne (1554—1611), the radical regime of the Sixteen
at Paris, and associations of city notables in the provinces, turned upon the King.
The Faculty of Theology of the Sorbonne declared him deposed from the throne
and the Pope excommunicated Henry III and dispensed his subjects from their

18 See the sources cited in n 5; see also Stephanus Junius Brutus, Vindiciae, Contra Tyrannos, or,
Concerning the Legitimate Power of a Prince over the People and of the People over a Prince (George
Garnett ed, Cambridge University Press 1994); Donald R Kelley, Frangois Hotman: A Revolutionary
Ordeal (Princeton University Press 1973) 227-91.

19 Mack P Holt, 7he Duke of Anjou and the Politique Struggle During the Wars of Religion (Cambridge
University Press 1986).

2% On the Catholic League: JHM Salmon, “The Paris Sixteen, 1584—1594: The Social Analysis of a
Revolutionary Movement’ in JHM Salmon, Renaissance and Revolt: Essays in the Intellectual and Social
History of Early Modern France (Cambridge University Press 1987).
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obedience. The clash between Henry IIT and the Catholic League produced some of
the most sweeping literature on resistance against tyranny of the period.?!

Henry III was left with no alternative but to ally himself with Navarre. Both
kings marched upon Paris and laid a siege around the city. Henry III paid the
highest price for his betrayal of the Catholic League. On 1 August 1589, he was
stabbed by a monk. Before he died, he recognized Henry of Navarre as his legiti-
mate successor.

The death of the last Valois king changed the character of the war of religion into
a contest for the throne of France. On one side stood Henry IV, supported by the
Huguenots and a gradually expanding number of moderate Catholics; on the other
side, the Catholic League. As its support among Gallicans dwindled, it became
increasingly dependent upon Spain. The political discourse of the League now cen-
tred on the right of succession. Whereas some concentrated their argument on the
claim that Charles of Bourbon—Charles X—was a generation closer to the former
incumbents than Henry IV, the majority based themselves on the paramountcy of
the so-called ‘Law of Catholicity’—which demanded that the king be Catholic—
over the Salic Law—which stipulated that the throne only passed through the male
line. After the death of Charles X in May 1590, the defenders of the League moved
to underscore the elective character of the monarchy.??

The Justification for Intervention of 1590

Just like the Dutch Revolt (1567-1648), the French Wars of Religion were interna-
tionalized from their inception. On the Huguenot side, German Protestant princes,
the English Queen Elizabeth (1558-1603), and the Dutch rebels rendered diplo-
matic, financial, and military assistance. On the Catholic side, Spain and the Pope
were the main, albeit not the only, foreign supporters.??

All through the decades of its involvement, the Spanish monarchy chose not to
enter into an open war with France, but tried to keep its commitment as low as
possible. As long as the war was a three-way conflict, Spain had leeway to pressure
the French monarchy to do its bidding through the leverage of its support to radical
Catholics, thus being able to manage its commitment. At no time before 1590 had
France stood very high on the lists of priorities of Madrid. In the 1560s and 1570s,
the focus was on the war in the Mediterranean against the Ottoman Turks.?* After
an effective truce had been reached in 1577-78, Philip IT had to divert the resources
of his empire to fighting the Dutch rebels, while in 1580 he invaded Portugal to

2! eg Jean Boucher, De Tusta Henrici Tertii Abdicatione e Francorum Regno (Nivellius 1589).

22 On the political thought of the League: Frederic ] Baumgartner, Radical Reactionaries: The
Political Thought of the French Catholic League (Droz 1975).

23 Geoflrey Parker, ‘Spain, her Enemies and the Revolt of the Netherlands, 1559-1648’ (1970) 49
Past and Present 72.

24 Norman Housley, 7he Later Crusades: From Lyons to Alcazar 1274—1580 (Oxford University Press
1992) 137-50.
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enforce his claim on the throne of the Braganzas.?> The intervention by Queen
Elizabeth in the Netherlands in 1585 and the raids by English privateers on Spanish
shipping and bases in the Caribbean in 1585-86 led to an overhaul of Spanish strat-
egy. England was now indicated as the linchpin of the international, Protestant coa-
lition.?¢ It became the maxim of imperial strategy that England needed to be taken
out first by a regime change which would bring a Catholic monarch on the English
throne as in the days of Mary Tudor (1553-58) and her husband Philip II. Once
England was returned to the Catholic fold, its support to the Dutch and French
Calvinists would stop and Spain would be able to successfully end the Dutch rebel-
lion and help the French Catholics to victory. The failed invasion attempt with the
Armada of 1588 was the direct result of this strategic review.?”

Whereas Spain’s enemies accused Philip II of wanting to subject Europe to its
domination and seeking monarchia universalis, the Spanish king and his advisers
saw their strategy in defensive terms.?® They perceived the hand of an international
conspiracy of Protestant and some Catholic powers, even involving the Turks, to
dismantle the Spanish monarchy and destroy the Catholic Church. Philip IT held
a Messianic view of his kingship, seeing himself as the divinely appointed cham-
pion of the Church against the onslaught of heretics and the Turks. As the Spanish
empire was the instrument to do this, its defence was tied in with the cause of
Catholicism.?

Spanish involvement in France was greatly stepped up through the Treaty of
Joinville of 31 December 1584, which Spain made with the Duke of Guise and
Charles of Bourbon after the death of Anjou. Since the late 1570s, the Spanish
embassy in France had gradually developed stronger ties with Henry of Guise, but
now it committed itself and its French strategy completely to him. Thereby it tied
its lot to the success of one player, and lost the freedom to manage its commitments.
In exchange for some future territorial concessions and the promise to apply the
decisions of the Council of Trent, Spain promised a generous subsidy and effec-
tively recognized the claim of Chatles of Bourbon to the throne.?°

25 Roland Cueto, ‘1580 and All That ... Philip IT and the Politics of Portuguese Succession’ (1992)
8 Portuguese Studies 150.

26 RB Wernham, Before the Armada: The Growth of English Foreign Policy (Jonathan Cape 1966)
355-405.

27 Colin Martin and Geoffrey Parker, 7he Spanish Armada (Mandolin 1999); Henry Kamen, Philip
of Spain (Yale University Press 1997) 242-300; Geoffrey Parker, 7he Grand Strategy of Philip IT (Yale
University Press 1998) 111-203; Geoffrey Parker, ‘David or Goliath? Philip IT and His World in the
15805’ in Geoftrey Parker, Empire, War and Faith in Early Modern Europe (Allen Lane 2002); Valentin
Vazquez de Prada, ‘Philippe IT et la France. De Cateau-Cambrésis 4 Vervins. Quelques réflexions.
Quelques précisions in Jean-Francois Labourdette, Jean-Pierre Poissou, and Marie-Catherine Vignal
(eds), Le Traité de Vervins (Presses de I'Université Paris-Sorbonne 2000).
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The murder of Henry III and the succession by Henry IV further forced Philip’s
hand. In the autumn of 1589, the Castilian Council of State debated shifting the
priority from the English enterprise and the war in the Netherlands to the French
theatre. Even a generous offer of truce to the Dutch rebels was entertained, but came
to nothing. In February 1590, before the start of the new campaigning season, the
Council advised a two-pronged attack on France. Alessandro Farnese (1545-92),
the Duke of Parma and Governor-General of the Spanish Netherlands, would enter
from the North with the Army of Flanders, while the fleet which was prepared for
England would be diverted to land a force in Brittany.?!

On 8 March 1590, the government of Philip II issued a justification for its
planned military intervention in the form of a public declaration. The French edi-
tion was accompanied by a letter to Spain’s primate, Cardinal Gaspar de Quiroga
y Vela, Archbishop of Toledo (1512-94). This betrayed its main purpose. It was to
mobilize money from the Church for the enterprise.

The declaration was not a declaration of war, but a statement of intention to
fight the French Protestants and an exhortation to all Catholic princes to join the
cause. If there was no intention to declare a formal war, the declaration wanted to
justify Spain’s action under the doctrine of just war. It followed the standard outline
of a declaration of just war opposing the injustices committed by the enemy to
their own record of acting justly and benevolently. The historical narrative, which
was kept brief and was without chronological order, reached back to the Peace of
Cateau-Cambrésis. What distinguished the declaration most from a normal decla-
ration of war were the targeted enemy and the victims of its actions.

The enemy the declaration was aimed at was not a single foreign sovereign; it was
the international coalition of Lutherans and Calvinists.>* This placed the Spanish
intervention in France into the wider framework of its grand strategy to defend the
Church and its empire. But express reference was only made to the defence of faith
and Church.

The declaration listed four major acts of injustice the enemy had committed.
These fulfilled the condition of just cause, while at the same time indicating the
unrelenting desire of the enemy to do harm and the absolute necessity to stop
him by force. Only two of the enemy’s perpetrations concerned Spanish interests.
These were the Dutch rebellion and the opposition against the legitimate claims of
Philip II to the Portuguese throne. The other two had harmed third parties. First,
there was the fact that the Protestants had spread heresy through France, thereby
causing sedition and civil strife, and brought destruction upon France. Great
emphasis was put on the sufferings of Church and clerics.?® This was contrasted

31 Geoflrey Parker, The Army of Flanders and the Spanish Road 1567-1659 (2nd edn, Cambridge
University Press 1990) 244—45; Parker, Grand Strategy (n 27) 274-75; Geoflrey Parker, Felipe II: La
Biografia Definitiva (Planeta 2010) 879-80.

32 “par les destables hereticques de la secte de Luther & de Calvin’: Declaration du roy d’Espaigne
(n6) 4.

33 ‘Yestans les guerres civilles allumees audict Royaume par le moyen des pestiferes heresies, appuy-
ees de ceux qui les devoyent estraindre des premiers: s'estans la France remplie de meurtres, brigandages,
volleries, rasementz, & desmolitions d’Eglises, Monasteres, & saincts lieux, carnages, & boucheries des
religieux, violements de Nonnains, & mille autres impietez commisez’: ibid, 4.
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to the aid the Spanish king had given his brother-in-law Charles IX with money
and men to uphold peace and order. Second, the heretics held the legitimate King
Charles X, the Cardinal of Bourbon, in unjust captivity.>*

It was these two last reproaches, and particularly the former one of those, that
served as the main cause for Spain’s intervention. The others were accessory, but
brought the intervention under the just war doctrine on the basis of the more
traditional argumentation of defending and enforcing Spanish rights. That leaves
the question why Spain thought it could use force to counter harm done to French
Catholics.

The declaration did not elaborate on the captivity of Charles X, beyond stating
that his liberation was a goal of the Spanish and their allies. But it amounted to a
just cause. By referring to Charles X’s unjust captivity, Spain implied that it acted
in defence of an ally. It recognized Charles to be the legitimate sovereign of France,
and it had an alliance treaty with him, that of Joinville. Under the classic interpreta-
tion of just war, the defence of a sovereign ally was an accepted cause.

The text and context of the declaration construed Spain’s justification around
the damage inflicted upon the French kingdom, its people, and the Church. The
declaration did not provide an express argument why this was thought to legitimate
Spain’s intervention, but the whole build-up of the text made the underlying rea-
soning clear. This reasoning consisted of three logical steps. First, the attack on the
French Church was an attack on the whole Church. Second, heresy equated sedi-
tion, civil strife, and the utter ruin of kingdoms. Putting the two together meant
that the Protestant attack on the French Church would lead to the ruin of Europe.
The latter conclusion was expressed where the text stated that heresy had led to the
division of Europe and that this would allow the Turks to destroy Christianity.>
Third, the Spanish king like all true Christian princes had a right, or even a duty,
to defend the Church and Christianity from this attack. Intervention was thus
justified on the basis of the unity of the Church and of Christianity, and of the
responsibility of the Spanish king as one of the highest officials of Christianity to
protect them.

All this was corroborated by the expressed goals of the intervention. These were
the liberation of Charles X and the extermination of heresy in France. The lat-
ter was said to be a first, necessary step for the wider extermination of heresy in
Europe and the salvation of Christianity. Once this was achieved, Europe would
be reunited and would be able to divert its resources against the Turks and recon-
quer the Holy Land. By naming the intervention in France as a precondition to
Christian unity, the text expressed the strategic shift from England to France,
which Madrid had decided on and implemented by redirecting the fleet from
England to Brittany.

34 “Tres-chrestien Roy de France Charles dixiesme iniustement detenu en captivité par les
hereticques’: ibid, 7.

35 ‘ont mis tel desordre en la Chrestienté que les Turcz se promettent d’emporter ce qui reste d’entier
en icelle par la division qu'on y voit de tous costez’: ibid, 6.
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The Justification for Intervention of 1595

Despite the decisions taken in February 1590, Spain proved hesitant to execute
them. Parma was especially reluctant as he feared that the Dutch would profit from
the redirection of the Army of Flanders to the south.3¢ But the siege of Paris by
Henry IV left Spain with no choice. In July 1590, Parma invaded France with
20,000 men and, after some brilliant manoeuvring, lured Henry IV into lifting the
siege. Spanish troops entered Paris. In 1592, Parma had to repeat this invasion, this
time to break the siege of Rouen. By late 1592, the war was dragging into a stale-
mate and negotiations between the two sides intensified. The gradual erosion of
support for the League made the continuation of the war effort ever more depend-
ent on Spanish support.>” More than two years after the death of the Catholic pre-
tender, Charles X, Philip IT wanted to solve the matter of succession. At the meeting
of the Estates General in Paris in the spring of 1593, his envoy pushed for the
election of Philip II's oldest daughter—Isabella Clara Eugenia (1566-1633), who
through her mother was the granddaughter of Henry II—to the French throne.?®
Hereby, Philip II overplayed his hand and triggered a backlash of French feelings
against this actempt to put a foreign princess on the throne of France.?® In the face
of Henry IV’s expected conversion, support for the League further crumbled. On
25 July, Henry IV converted to Catholicism. In February 1594, he was anointed
king at Chartres and, one month later, entered Paris. Before the campaign of 1595,
he declared open war upon Spain. Hereby, Henry IV wanted to underscore that the
war was now an international conflict between two sovereign powers, thus hoping
to rally Protestants and Gallican Catholics around his flag. Moreover, through this
declaration, Henry IV catered to the wishes of his Dutch and English allies as he
was now fully committing to the fight against the common enemy.°

‘The French declaration of war of 17 January adhered to the traditional structure
of justifications of war. The war was said to be a final resort against the incessant
attacks and injustices committed by Philip II. These forced the king to turn to war
in order to defend his honour and his subjects. Apart from the attacks on France,
lands, property, subjects, and religion, the declaration mentioned Spain’s ambition
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as a cause of the disturbance of Christianity.! In this way, the declaration coupled
the defence of France to the wider interest of the liberty of the whole of Europe and
brought it under the traditional discourse of the Protestant coalition to ward off
Spain’s desire for monarchia universalis. Lastly, the text singled out the assassination
attempts against Henry IV among the just causes for war.

Remarkably, the Madrid government chose not to address these accusations in
its counter-declaration of 7 March 1595, but provided its own justification for its
actions. As was mentioned above, the statement was not a declaration of war, but
named Henry IV and his adherents public enemies. The declaration gave all French
Catholics who had separated themselves from the League two months to return
into its fold. The declaration denied Henry de Béarn, as he was consistently called,
the right to wage war upon Spain because he was not the sovereign king of France.
It mentioned the papal refutation of Henry’s claim to the throne in this context.
Thereby, the French declaration was summarily set aside.

From a legal perspective, the indication of Henry IV and his adherents as ‘pub-
lic enemies’ is as problematic as it is striking. As a legal term, it seems to imply
that Henry IV and his adherents, not being lawful belligerents, did not fall under
the protection of the laws of war but were rebels who could be punished under
criminal law. The declaration also suggested that the French pretender’s faction
was considered the public enemy of Christianity, and that the Spanish king could
act as its protector. But it did not clearly spell out these things, while in reality,
the Spanish applied the laws of war as they would in case of a regular war—just
as they did by and large in the conflict against the Dutch rebels.*? The truth of
the matter was that the Spanish government did not deny Henry IV the status of
belligerent in order to be allowed not the treat him as one. Its only purpose was
to avoid an accusation of having violated French sovereignty; it did so by denying
him sovereignty altogether. Even in this case of non-war, the Spanish declaration,
as so many during the Early Modern Age, only reflected their position with regards
the jus ad bellum, and was pushed aside the moment the matter of the application
of jus in bello arose.

The main thrust of the Spanish declaration was to offer a justification for the
Spanish intervention in France and its continued aid to the Catholic League. The
same fundamental line of argument from the declaration of 1590 was reiterated,
and this time more explicitly: the ruin of the French Church which was threat-
ened through the actions of the enemy spelled the ruin of the French Kingdom
and of Christianity.*> The basic legitimation for intervention was the unity of the

41
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Church and of Christianity and the responsibility of the Spanish king to act as their
protector.

The declaration followed the standard scheme for declaring just war by opposing
the malevolence of the enemy to the benevolence of Spain, bringing the historical
narrative back to 1559. The indicated enemy was more narrowly circumscribed
than had been the case in 1590: Henry of Béarn and his supporters. Although the
declaration refuted the idea that this was an international war between two foreign
powers, in the historical narration some of that seeped through. Whereas the injus-
tices committed against Spain were ultimately laid at the doorstep of the Protestants
and their allies, the text stressed the indulgence of Spain in not having resorted to
war against the French throne. The implication towards Anjou’s and Henry III’s
betrayal of Spanish interests was clear from the narration. The text also implicated
the ingratitude of the French monarchy in the face of the many good deeds Spain
had bestowed upon it. In this respect, the declaration pitched the Spanish justifica-
tion more as a traditional defence of its own rights against injustices committed
than the 1590 declaration had done. Nevertheless, the focus was on intervention.

The sole stated goal of the intervention was the preservation of the Catholic
religion and Church in France and to aid the Catholics. The stress was such as to
exclude any reference to a Spanish claim on the throne.

Religious Intervention as an Instance of Imperial Defence

The French declaration of war against Spain and the Spanish counter-declaration
marked the final escalation of the French wars of religion and Spain’s involvement
therein. Regardless of the Spanish legal position, it was now first and foremost a
war between two sovereign kings and it was fought as regular war. As an increasing
number of radical Catholic leaders and towns made their peace with Henry IV,
especially after Pope Clement VIII (1592-1605) granted him absolution and lifted
his excommunication in August 1595, the persuasive force of the Spanish position
that it interfered in an internal conflict rapidly dissipated. The war quickly petered
out as the two sides were war weary from the very start of the ‘official’ war. The
French reconquest of the northern town of Amiens in September 1597 and the sub-
mission of the last of the great radical nobles in January 1598 convinced Philip II,
who under the anticipation of approaching death wanted to disengage from the
different armed conflicts the Spanish monarchy was involved in, that it was time
to make peace. On 2 May 1598, just days after Henry IV had reached a new set-
tlement with the Huguenots with the Edict of Nantes, the Peace of Vervins was
concluded between France and Spain.%* Legally speaking, it was a real peace treaty
which ended an actual war, in the sense of a formal war, between two sovereign

4 Annette Finley-Croswhite, Henry IV and the Towns: The Pursuit of Legitimacy in French Urban
Society, 1589—1610 (Cambridge University Press 1999); Holt, French Wars of Religion (n 16) 164-77;
Parker, Felipe IT (n 31) 929-30.



116 Randall Lesaffer

powers. The argument of intervention had served its purpose out, and was silently
surrendered.®

To Philip II and his counsellors, the interventions in France were part of the
overall grand strategy of the Spanish Empire, which they considered inherently
defensive. The American historian Paul Kennedy has erected Habsburg Spain as
the classic case for imperial overstretch. In his analysis, the vastness of the commit-
ments for the imperial defence of Spain ultimately outweighed its resources and
doomed it to collapse.“® Whatever the limitations of such historic determinism, it
is correct that the sheer weight of Spanish power instilled fear in the minds of the
other princes of Europe for their survival as independent powers and that the mul-
titude of the Spanish king’s lands, titles, and claims constantly put him in the way
of conflict. Whereas the mere will to hold the empire together was enough for other
princes to interpret this as an ambition to monarchia universalis, Spain considered
the defence of every land, title, or claim an essential condition to the survival of its
empire. Spain feared that the loss of one territory or the concession of one claim
would trigger a chain reaction and invite Spain’s multiple enemies to fall upon it.
It was this ‘domino theory’ that made Spain blind to the diplomatic fallout of the
aggressive way in which it reacted to the revolt in the Netherlands in the 1560s or
the way in which it enforced Philip’s claim to the Portuguese throne in 1580. It also
caused Spain to equate the survival of the Spanish monarchy to the perseverance of
its factual hegemony over much of Christian Europe. It was this rationale that made
Spain’s grand strategy in its own eyes into one of imperial defence. In Philip’s mind,
this was strongly linked to the defence of the Catholic Church and faith, which he
believed God had bestowed upon him.

The justification under the jus ad bellum Spain offered in its declarations of 1590
and 1595 for its intervention in France was designed to fit this grand strategy of
imperial defence. For this, the full potential of the just war doctrine was exploited
in two manners. First, in the declarations, religious intervention was not erected
as a distinct category of use of force but squared with the just war doctrine and its
conditions of just cause, righteous intention, and necessity. The major distinction
with a regular declaration of war lay not in the way the just war doctrine operated,
but only in the claim that this ‘just war’ did not amount to a formal war, but some-
thing else. As such, the declarations indicated a clear understanding of a distinction
between perfect and imperfect war, or in nineteenth-century terms, between war
and measures short of war.

The two Spanish declarations followed the standard outline of regular declara-
tions of just war by offering a historical narrative which opposed the incessant
injustices of the enemy to the just and benevolent behaviour of one’s own side and
by putting one’s own actions at the service of the higher common goal of a just
peace for Christianity. As in regular declarations, the enemy’s historical and recent
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perpetrations served as so many just causes for war, while their longevity indicated
the absolute necessity to use force to stop this and to have a true and just peace.

While this structure was fixed, the concrete just causes and the definition of
what constituted a just peace, not to mention the common values and interests that
would be sustained under it, were variable. In the Spanish declarations, three just
causes were forwarded: defence of Spain’s own rights, defence of an ally, and defence
of the common Church and faith as a condition for the preservation and unity of
Europe in the face of the Turkish threat.

The emphasis was with the latter cause. Through it, the Spanish declarations
presented religious intervention as a form of just war. Its legitimation was on the
basis that an attack against one part of the Church was an attack on the whole,
while an attack on the Church spelled rebellion, sedition, and ultimately the ruin
of the whole of Christianity through its division. In combination with the under-
lying reason that the king of Spain, as any Christian prince, held a responsibility to
protect the common faith and the order of Europe, this justified Spain’s interven-
tion. In short, Spain’s justification of its intervention was based on the idea of com-
mon community, order, values, and laws rather than on the protection of innocent
victims. Religious intervention was an act of ‘collective defence’, rather than inter-
vention on behalf of a third party. Remarkably but coincidentally, on this point,
the Spanish declarations came close to the theory of the Protestant Gentili.4” The
declarations stayed far from an appeal to a right to resistance. This was unneces-
sary as Henry IV was not recognized to be the legitimate king by Spain, and would
probably have been unwanted, as it undercut the sacred respect for monarchical
power and would have offered too close a parallel with the justifications the Dutch
deployed for their rebellion against the Spanish king. 48

Second, religious intervention was expressly connected to the grand strategy of
imperial defence through the language and logic of just war. Because Spain con-
sidered its empire the divine instrument for the salvation of Church and religion,
its defence was implicitly linked to the higher goal of protecting the Church. The
combining of the cause of religious intervention to the defence of Spain’s own rights
and interests in the causal narrative added another link between faith and empire.
Lastly, the references to the unity of Christianity in the face of the Turkish threat
were traditional to the discourse of war and peace in Europe since the mid-fifteenth
century. At the time of Philip’s father, the Emperor Charles V (1519-1558), the
claim to lead the Christian West in a crusade against the Turks had been used to
claim the secular overlordship over the Christian West, next to the pope, its spir-
itual leader. The external defence against the common enemy was the first duty of
the secular head of Christianity. The discourse of a crusade against the Turks in
the two declarations was a reminder of that tradition of imperial overlordship, or
monarchia universalis as Philip’s enemies would have it. It also harked back to the

47 Alberico Gentili, De iure belli libri tres (text of 1612, Clarendon Press 1933) 1.15.116.
48 Martin van Gelderen, 7he Political Thought of the Dutch Revolt 1555—1590 (Cambridge University
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old conception of the respublica Christiana as a community of Christian princes and
republics under the supreme authority of the pope and emperor and the supreme
aegis of the jus commune of Roman and canon law.*® It was remarkable that the
Spanish declarations singled out Spain’s role in defending the common Church and
the interest of Christianity over the defence of its own interests or the defence of
an ally. Herein, the English justification of its intervention in the Low Countries in
1585 was radically different as its line of argument preferred the defence of English
interests in the Low Countries and its moral obligations to the people of the Low
Countries because of the longstanding bonds of trade and kingship rather than the
defence of a common religion.>® The Spanish king emphasized his responsibility as
aleading monarch within Christianity and expressed his sense of the duty imposed
upon him by God. Even in choosing the discourse of religious intervention, Spain
could not stop from styling itself like the European hegemonic power it was. By
linking faith and empire, Spain made any attack on its interests an attack on the
common faith, and cloaked the defence of its empire with the additional moral
weight of doing God’s bidding and defending the faith. In terms of the just war
doctrine, the defence of faith and empire were joined into one single just cause.
Moreover, whereas the violation of a Spanish right might suffice to give Spain just
cause, it was in this connection of its empire to the common purpose of safeguard-
ing religion that provided the necessity to use force and of its righteous intentions.
In sum, while the declarations stressed that the empire stood at the service of reli-
gion, in fact religious intervention stood as much at the service of empire.
Whereas religious intervention would not survive long into the seventeenth
century as an argument for use of force among the princes of Europe, the 1590
and 1595 declarations in one way preconfigured a legal strategy for justification of
war under the just war doctrine that Spain and other great powers would further
develop and use in the seventeenth century outside the context of religious warfare.
This strategy operated a vague notion of what can be called ‘imperial’ or ‘hegemonic
defence’ as a concept. It was based on the equation of the interests of the actual—
Spain—or would-be hegemonic power—France—with the existing or desired
order of Europe considered to be inherently just. Every attack on a right or interest
of the hegemonic power hence automatically became an attack which jeopardized
the survival or realization of European order, eliciting a just reaction. This con-
nection between one’s own and the common interest was not essential to argue a
just cause—claiming an attack on one’s own interest sufficed for this—but it was
to argue the necessity of the war as an instrument to attain a just peace and a just
order. The attack on one’s own interest, or preferably a series of attacks, exposed the
stubborn determination of the enemy to overhaul the legitimate order of Europe.

4 John M Headley, The Emperor and his Chancellor. A Study of the Imperial Chancellery under
Gattinara (Cambridge University Press 1983); James Muldoon, Empire and Order: The Concept of
Empire, 800~1800 (Macmillan 1999); Randall Lesaffer, ‘Charles V, Monarchia Universalis and the Law
of Nations” (2003) 71 Legal History Review 79.

50 A Declaration of the Causes Mooving the Queene of England to give aide to the Defence of the People
Afflicted and Oppressed in the Lowe Countries (Christopher Barker 1585).
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By consequence, so the underlying reasoning went, war was necessary to stop this
and preserve the order of Europe. The French declaration of war against Spain of
May 1635, and the Spanish counter-declaration that followed this, illustrate this
well as both sides applied the same strategy of ‘hegemonic defence’. In the case of
Spain, Catholicism and religious unity formed the foundation of that order. For
France, it was the preservation of the liberty of all European princes and republics
against Spain’s desire for monarchia universalis, a liberty France considered itself the
foremost protector of and on which it based its moral right to be the leading power
of Europe.’!

The argumentative strategy of 1635, just as that of religious intervention used by
Spain in 1590 and 1595, bore testimony to the malleability of the just war doctrine.
Whereas to the modern, secular mind, this is enough to undercut its authority, to
the deeply religious majority of the elites from the times of the wars of religion and
the ensuing century of confessionalization, its foothold in moral theology went a
long way to preserve it. This, as much as its flexibility, helps to explain its resilience
in the diplomatic practice throughout the Early Modern Age.>?
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