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Africa has experienced a number of territorial disputes over land and maritime
boundaries, due in part to its colonial and post-colonial history. This book explores
the legal, political and historical nature of disputes over territory in the African
continent, and critiques the content and application of contemporary international
law to the resolution of African territorial and border disputes.

Drawing on central concepts of public international law such as sovereignty
and jurisdiction, and socio-political concepts such as colonialism, ethnicity,
nationality and self-determination, this book interrogates the intimate connection
that peoples and nations have to territory and the severe disputes these may lead
to. Gbenga Oduntan identifies the major principles of law at play in relation to
territorial and boundary disputes, and argues that the predominant use of foreign-
based adjudicatory mechanisms in attempting to deal with African boundary
disputes alienates those institutions and mechanisms from African people and can
contribute to the recurrence of conflicts and disputes in and among African
territories. He suggests that the understanding and application of multidisciplinary
dispute resolution mechanisms and strategies can allow for a more holistic and
effective treatment of boundary disputes.

As an in-depth study into the legal, socio-political and anthropological mecha-
nisms involved in the understanding of territorial boundaries, and a unique
synthesis of African jurisprudence of international boundaries law, this book will
be of great use and interest to students, researchers, and practitioners in African
diplomacy, Public International Law, International Relations, and decision-
makers in need of a better understanding of the settlement of disputes over
territorial boundaries in Africa and indeed the wider world.
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Introduction

Frontiers are indeed the razors edge on which hang suspended the modern issues
of war and peace, life or death of nations.!

Spatial boundaries have ambiguous features: they divide and unite, bind the
interior and link it with the exterior, are barriers and junctions, walls and doors,
organs of defence and attack and so on. Frontier areas (borderlands) can be
managed so as to maximise any of these functions. They can be militarised, as
bulwarks against neighbours, or be made into special areas of peaceful interchange.?

Where best to study the central questions of sovereignty, jurisdiction, territory,
war and dispute resolution and their relations to boundary conflicts than Africa
where it all began? This book dispels popular myths about the endemic nature
of boundary disputes in Africa and critiques the content and application of
contemporary international law to the resolution of African territorial and
border disputes. Apart from principles of public international law and aspects of
international relations theory, this book is informed by current debates and
influences in socio-legal studies, politics, critical legal studies and general social
theory. Outside the social sciences the book identifies and incorporates into its
analysis pertinent scientific theories in surveying, geography, space sciences and
the geosciences. The book, therefore, enquires into a variety of substantive,
theoretical and normative issues surrounding boundary academic discourse such
as migration, nationalism, citizenship, security, ethnic identity, alternative dispute
resolution and anthropology. In this way the book engages in an ambitious project
of synthesising an African jurisprudence of international boundary law.

In spite of its active history, authoritative legal literature on African international
boundary is not in abundance; Brownlie’s African Boundaries remains the locus

1 Lord Curzon of Kedleston, Viceroy of India 1898-1905 and British Foreign Secretary 1919
1924, 1907 Romanes Lecture, Oxford.

2 R. Strassoldo, ““The State of the Arts in Europe” in A. I. Asiwaju and P. O. Adeniyi (eds), Borderlands
in Africa: A Multidisciplinary and Comparative Focus on Nigeria and West Africa (Lagos: University of Lagos
Press, 1989), p. 359.



2 Introduction

classicus — so to speak — on the subject. In terms of historical atlas, J. F. Ade Ajayi
and Michael Crowder’s Hustorical Atlas of Africa (1985) is considered to enjoy
immense prestige.? The absence of a successor to Brownlie’s book may be because
of the fact that its topic is so vast and its theme so potentially contentious that only
a writer with magisterial sagacity like Brownlie could have contemplated to
embark on such a journey in the first place. Our book does not even attempt
to replace his work nor does it have any hope of so doing. Both books are written
in different eras to serve different purposes and to meet differing ends within the
general purpose of providing useful legal discourse of African boundaries.

The significance and import of the study is that it will perhaps be the first major
effort by an African scholar in this century to interrogate the disciplines
of international law and diplomacy in relation to their relevance, specifically to
African boundary disputes. By so doing the work will aid researchers and scholars
of African boundaries and international relations in formulating useful answers to
the many problems that continue to arise in this area. Furthermore, the work will
hopefully be of help to those practitioners charged with the task of aiding boundary
disputants in Africa to come to a multidisciplinary resolution of their cases based
on conformity with the general principles of public international law.

Africa as a continent since the era of political emancipation from debilitating
colonialism is no stranger to border problems, conflicts and territorial disputes of
all descriptions. Military skirmishes around borders are near common place
although the vast majority go unacknowledged. Cattle rustling, terrorism, smug-
gling, ethnic violence, prostitution, people trafficking, drug trafficking, agrarian
revolts, straddling villages and communities are just some of the issues that afflict
African states in their border areas and boundary zones. In consequence of this
social wreckage, human rights abuses, discrimination, political exclusion and eco-
nomic stagnation have attended very many African states, especially in those areas
that are at the forefront of territorial or boundary disputes.

Statesmen, diplomats, lawyers, mediators and other skilled adjudicators have
for just over a century exerted considerable effort in devising various means for
promoting the peaceful settlement of international disputes. In furtherance
of this, institutions of considerable variety and sophistication have also been
conjured up to enable states and international organisations to create appropriate
means of dispute settlement.* What is, however, conspicuously missing is a body
of specialised literature and perhaps even experts in the area of African boundaries
dispute resolution. Nearly at the vanishing point of existence is the corp of qualified
legal expertise on boundaries relating to specific geopolitical regions within Africa.
Indeed African legal and political scholars are just beginning to wake up to their

3 Alan R. H. Baker, Geography and History: Bridging the Divide (Cambridge: Cambridge University Press,
2003), p. 200.

4 A particularly useful work exists in the Report of a Study of the David Davies Memorial Institute
of International Studies titled International Disputes: The Legal Aspects (London: Europa Publications
Limited, 1972).
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historic role and to realise that ‘being knowledgeable of the nature, purposes
and functions of international boundaries is very helpful when dealing with
disputes relating to their location, management and administration’.” We argue
in this book that the development of viable political, diplomatic and legal
mechanisms and institutions in which African scholars, jurists, technocrats,
leaders and elders of repute participate as the main engines of decision making in
resolving African boundary disputes is imperative for the future. It is argued that
the predominant use of foreign-based adjudicatory mechanisms in attempting to
deal with African boundary disputes alienates those institutions and mechanisms
from African people and is perhaps a cause for the recurrence of conflicts and
disputes in and among African territories even in relation to disputes to which
legal decisions had already been taken. The frequent decisions emanating
from the International Court of Justice, situated far away at The Hague, have
often failed to holistically resolve the dispute. Although the vast majority of
international judgments have in fact, to the credit of African states, been
implemented oftentimes through actual demarcation, in reality continuing
political divisions and historical grievances have prevented genuine ‘resolution’ of
the disputes. Hence the perennial recurrence of tensions and new dangers along
the boundary lines that have been decided upon and in other places that were not
previously affected.

Yet the story of the African international boundary is not simply that of a
place of conflict or despondency. The vast majority of African boundaries and
borders are maintained in a constant state of peacefulness. The African inter-
national boundary is predominantly a place of immense intercultural exchange,
multiculturalism, international trade, tourism, economic opportunities and
peaceable interactions. All these positive aspects, successes and especially best
practices must also be accounted for in academic and legal literature on the topic.
By focusing on the law and practices of the Regional Economic Communities
(RECs) and the African Union (AU), the book unearths evidence of many
progressive practices indigenous to Africa and worthy of further study, develop-
ment and fine-tuning. Our research, thus, establishes many points of positive
practice that are unique to Africa and ought to be recommended to other regions
and areas of the world, even the developed western world. The hypothesis to be
tested includes whether the physical and cultural distance between the key
mstitutions and personnel that usually decide over African disputes and the
continent itself contribute to the perception of dissatisfaction with the justice
meted out by international tribunals. The current situation whereby sovereign
African states may under certain situations have to submit themselves to
the supervisory jurisdiction of Dutch domestic courts in the resolution of their

5 Wafula Okomu, “The Purpose and Functions of International Boundaries: With Specific
Reference to Africa” in Boundary Delimitation and Demarcation: AUBP Practical Handbook (Addis Ababa:
African Union, 2010), p. 31.
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boundary cases is apparently dissatisfactory.® The combination of non-African
venues, judges, arbitrators and experts as well as the application of a suspiciously
Eurocentric, modern public international law, appear to have created a widespread
impression that the justice in relation to African international boundary disputes
continues to be handled in an unsatisfactory and biased manner. It remains to
be determined whether the lack of ownership of the processes for resolution
of international disputes in Africa generally has contributed to the increasing
porosity of the continent to foreign intervention by other technologically advanced
countries and corporate interests.

The principles of public international law continue to provide the ground
rules for determination of sovereignty, jurisdiction and control over territory.
They are also the primary rules that are used to determine the merits of boundary
cases. To this extent the book identifies the major principles of law at play in
relation to territorial, and boundary, disputes. The treatment of the topics herein
will hopefully offer a running critique of the content and practice of international
law especially where the applicable principles of law are deemed to work against
the interests of developing states, particularly those of Africa. The weaknesses of
contemporary international law and in the general framework of international
relations and diplomacy are highlighted and corrective measures are suggested.
Only the most optimistic account of boundary research will ignore pointers to an
urgent need for improvements to regional and international institutions that
regulate border activities as well as the legal instruments that they operate under.
Hence our work will focus at some length on evaluation of aspects of the legal and
political competences as well as practices of the major RECs and regional
groupings in Africa, especially in relation to border conflict management. Indeed,
six African regional organizations, namely the Economic Community of West
African States (ECOWAS),” the Economic Community of Central African States
(ECCAS), the Southern African Development Community (SADC)® and the
continental body, the African Union (AU)? will be focused upon in our analysis.
The most worthy aspiration of the book is to provide a multidisciplinary discussion

6 As Brooks Daly correctly put it:

In the Abyei arbitration such jurisdiction would have been exercised by Dutch courts pursuant

to the Netherlands Arbitration Act 1986 in view of the choice of The Hague as the place of

arbitration in Article 6 of the Arbitration Agreement 28. It is unclear whether the parties

were conscious of this procedural difference in the PCA Rules, as no application was made to
Dutch courts at any stage in the proceedings.

See Brooks Daly, ““The Abyei Arbitration: Procedural Aspects of an Intra-state

Border Arbitration”, Vol. 23, Leiden Journal of International Law (2010), No. 4, p. 808.

See also our discussion in Section 12.5: International arbitration of African boundary

disputes: a critical appraisal of the Permanent Court of Arbitration.

7 Information and materials about the ECOWAS are on the website of the organisation, available
at www.ecowas.int/.

8 Information and materials about the SADC are on the website of the organisation, available at
www.sadc.int/.

9 Information and materials about the AU are on the website of the organisation, available at www.
au.int/en/.


http://www.au.int/en/
http://www.au.int/en/
http://www.sadc.int/
http://www.ecowas.int/
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of the problems afflicting African boundaries and particularly to identify necessary
changes to the way African boundary disputes are handled. It will inevitably
provide multidisciplinary analysis for the purposes of strengthening the knowledge
base and understanding of African boundary related institutions and mechanisms
and those of their experts and judges.'°

On the whole our approach will be critical and will invite the reader to
‘re-imagine’ international law and certainly to reconceptualise aspects of the
doctrine to African states. If the work is seen as unique and provocative in several
aspects it would have achieved its purpose. Some of the positions and conclusions
will be decidedly Afrocentric. We remain acutely aware that Afrocentric critical
approaches to academic literature often tend to be controversial. As explained
with exasperation by Cheikh Anta Diop:

When they explain their own historical past . . . that seems normal. Yet, when
an African does likewise to help reconstruct the national personality of his
people, distorted by colonialism that is considered backward or alarming. We
contend that such a study is the point of departure for the cultural revolution
properly understood.!!

The justification for a critical legal approach to international law and international
relations, particularly in areas such as delimitation and demarcation of boundaries
that are widely regarded as value neutral, is the same for other areas of academic
discourse. It lies in the fact that African ‘truths’ will remain suspended in the air
and cannot be written correctly until African scholars dare to connect the dots
across their disciplines and across the continent.

10 Social science theorists generally have developed an interest in international borders which
regards borders as motive forces in the development of nations and states. They also correctly treat
borders as zones of culture contact that often extend some distance from a borderline. Disciplines,
such as history, politics, geography and sociology, have increasingly perceived border culture as
problematic, and a key way to understand the international dimensions to a borderlands’
development. All these influences impinge on both national and international law, hence our
analysis will be incomplete if it does not delve into and cull knowledge from many other areas of
academic discipline that have interrogated boundary problems. A nation may be taken as a
population group that defines itself based on a common cultural identity. The term ‘nation’ is
often interchangeable with ‘state’ in academic literature. However, ‘nation’ is normally used in
reference to identity whereas ‘state’ is normally used in reference to a defined territorial entity. See
Tim Daniel, “The Lexicon of Boundary-Making” in Boundary Delimitation and Demarcation: AUBP
Practical Handbook (Addis Ababa: African Union, 2010), p. 234.

11 Cheikh Anta Diop, The African Orgin of Civilisation Myth or Reality, Mercer Cook (ed.) (Chicago:
Lawrence Hill Books, 1974), pp. xiii—xiv.
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Why not study the acculturation of the Whiteman in a Black milieu, in ancient
Egypt for example!

In most academic literature, it would seem as if international laws have never had
roots in Africa. More so, it seems as if international law only tangentially relates
to Africa as a continent. Nothing in reality can be further from the truth. It has
been demonstrated quite convincingly that much of what forms the basis of
thinking in international ordering had its roots in Africa, with the influences of
African thinking and legal practices to be found in what have developed into
notions of sovereignty, jurisdiction, territorial control, war, truce, capitulation etc.
The fact that this is not much acknowledged and discussed in academic literature
is perhaps related to Diop’s admonition that ‘the West has not been calm enough
and objective enough to teach us our history correctly without falsifications’.?
International law and, by extension, the wealth of principles and jurisprudence
relating to international boundaries’ law, was born in Africa. International law
has at least since antiquity and perhaps before, been continuously practiced in
Africa and has involved its peoples, territories and political states in a number of
fundamentally important ways. This assertion will certainly be controversial in
some quarters but that itself is not a problem; for as Diop stated ‘the essential
factor is to retrace the history of the entire nation (of mankind)’.?

First, the primogeniture of law generally, and international law by extension, in
primitive terms is naturally African. The monogenetic thesis of humanity even

1 Cheikh Anta Diop, The African Origin of Civilisation Myth or Reality, Mercer Cook ed. (Chicago:
Lawrence Hill Books, 1974), p. xvi.

2 Diop, op.cit., p. xiv.

3 Parenthesis added. Ibid p. xvi. Many other authors have vociferously argued, and quite correctly
so, that the history of international law remains incomplete until recognition of the contributions
of non-western societies are engaged with in a more meaningful manner. See U. O. Umozurike,
International Law and Colonialism in Africa (Enugu. Nigeria: Nwamife Publishers. 1979); J. Levitt (ed.),
Africa: Mapping New Boundaries in International Law (Oxford and Portland: Hart Publishing, 2010);
James Gathii, A Critical Appraisal of the International Legal Tradition of Taslim Olawale Elias,
21 Leiden Journal of International Law, (2008) p. 318; T.O. Elias, Afica and the Development of International
Law (Leiden: Sijthoff Dobbs Ferry , NY: Oceana, 1972).
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at the stage of the ‘homo sapiens-sapiens’ and the scientific conclusions about
filiation deriving from DNA science makes compelling the argument that all other
races in the world descended from black Africans.” Africa is the birth place
of mankind and inevitably the forum for the first meaningful intercultural
exchanges between nations. Various nations and peoples over thousands of years
logically must have related to each other at various levels in legally relevant
situations, ranging from the organisation of trade and negotiation of disputes to
the surrendering of one group’s territory and peoples to another. International
legal practitioners and scholars like Adama Dieng have begun the tedious task of
correctly recognising the pioneering importance of the continent in confident
terms. He wrote:

Africa is the world’s oldest continent and her nations, institutions and peoples
are humanity’s first. Ancient African civilisations are responsible for founding
the original logic, structure and method of statecraft for which modern
human civilisation is structured. Africa’s contributions to human civilisation
are indisputable and vast, spanning, for example, the areas of agriculture,
arts, government, law, medicine, monotheistic religion and science.’

Others like Professor Levitt, a respected scholar of international law and
Africa, contemplates Africa as a subject and not simply an object of the field of
international law — as a market place not a basket case.®

Second, apart from primitive connections, the continent of Africa as a geo-
physical reality is host to ancient Egypt and the other neighbouring nations
and political groups to which it was most closely related at all points of its histori-
cal development. Egypt, by nearly all universally recognised studies and across
many disciplines, is the home of the ideas, concepts and practices in art, science,
literature, law, politics and government that gave birth to Pythagorean
mathematics, the theory of the four elements of Thales of Miletus, Epicurean
materialism, Platonic idealism, Judaism, Islam and modern science. Letters of
credit, for instance, existed among the black civilisations along the Nile including
ancient Egypt. In time the concept spread through the ancient Greek to Roman
civilisations, the Islamic civilisations and ended up in the modern manifestations
we have in the world today.” The origins of many of the world’s religions upon

4 Ibid., p. xv. Both komo sapiens and our primordial ancestors, the australopithecines, who were a
zoological group of small-brained erect running creatures originated from the high African
Savannahs between one or two million years ago. Robert Ardrey, The Territorial Imperative: A
Personal Inquiry into the Animal Origins of Property and Nations (London: Collins, 1969).

Adama Dieng in his foreword to J. I. Levitt, Africa: Mapping New Boundaries in International Law
(Portland, Oregon: Hart, 2010), p. vii.

6 See Dieng, ibid., p. viii.

See generally J. Braithwaite and P. Drahos, Global Business Regulation (Cambridge University Press,
2001), pp. 45-7; see also M. M. Postan, Medieval Trade and Finance (London: Cambridge Univ.
Press, 1973), p. 57; R. J. Trimble, “The Law Merchant and the Letter of Credit’, Harvard Law
Review (1948), pp. 982, 984.

o
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which much of the content of morality is determined and from which most of the
world’s legal systems, including international law, derive their inspiration, are
African. Persuasive research reveals that:

One needs only to meditate on Osiris, the redeemer-god, who sacrifices
himself, dies, and is resurrected to save mankind, a figure essentially
identifiable with Christ. A visitor to Thebes in the Valley of the Kings can
view the Moslem inferno in detail (in the tomb of Seti I, of the Nineteenth
Dynasty), 1700 years before the Koran. Osiris at the tribunal of the dead is
indeed the ‘lord’ of revealed religions, sitting enthroned on Judgment Day;,
and we know that certain Biblical passages are practical copies of Egyptian
moral texts.?

African participation in international relations indeed did not start with the pre-
eminence of Egyptian empires; and obviously did not end with it. Before the age
of European expansion to other continents and the Portuguese circumnavigation
of Africa, Renaissance Italy had already become a common and frequent
destination for scores of Ethiopian monks and dignitaries. These purveyors of the
Ethiopian age of exploration approached European peoples as ‘. . . active agents
of transcontinental discovery: interested in learning more about a region they
regarded as the ultimate center of organized Christianity’.” Historical facts like
this ought not to be ignored in as much as they run counter to ideas of African
and black inferiority that have quite unfairly represented legal epistemolology for
much of the modern period.'”

1.1 International law and Africa

African concepts of justice have been sophisticated for several millennia. Few
lawyers today are aware of the African origins of human legal ordering and
foundations of inter-nation diplomacy. Fewer still are aware that the now famous
statue of justice (depicted by the figure of a Greek goddess blindfolded and
holding in one hand the balancing scale and on the other hand a sword) was for
many centuries preceded by an Egyptian Goddess who also balances in one hand
scales of justice and in the other hand a feather with which it weighs against the
soul of all mortals when they face divine judgment. The similarities and
conceptualisation of ideas are so striking that today’s copyright, design and patent
lawyers will find no problems in identifying the intellectual property trail that
suggests itself here.!!

8 Ibid., pp. xiv—xv.
9 Matteteo Salvadore, “The Ethiopian Age of Exploration: Prester John’s Discovery of Europe,
1306-1458°, Vol. 21, Journal of World History, No.4, (2011) p. 593.
10 Cf. Ibid. pp. 593—4.
11 A correct understanding of the connections runs thus: Justice stands as a quasi-religious, quasi-
political icon. Of course, Justice is not a solitary icon in the Western tradition. Rather, she is one
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1.1.1 Racialism and European appropriation of the ‘common
law of mankind’

Despite the abundance of evidence, intellectual accounts of the contributions of
Africa to the empire of human laws and international relations have been austere.
This continuing situation was, however, carefully cultivated through concerted
efforts at maintaining an ‘otherness’ by certain aspects of western scholarship and
political leadership as part of the justification for the project of colonialism and
latterly neocolonialism. Davidson pointed out:

In retrospect, the whole great European project in Africa stretching over
more than a hundred years, can only seem a vast obstacle thrust across every
reasonable avenue of African progress out of the preliterate and prescientific
societies into the ‘modern world’. It achieved the reverse of what occurred in
a Japan made aware of the need to ‘catch up with the West’. It taught that
nothing useful could develop without denying Africa’s past, without a ruthless
severing from Africa’s roots and a slavish acceptance of models drawn from

entirely different histories ... Africa’s own experience and achievements

could teach nothing: it was ‘only evil and evil continually . . .’.!2

It is important to note that the concept of the exclusivity of international law to
European thinking is an engineered falsehood, conveniently deployed as part of
the general imperial project of Western Europe in the past few centuries. There is
incontrovertible evidence that the predominant position from as far back as the
seventh century until the nineteenth century — even among European classical
writers — was that international law is universal, based on natural law and is
applicable to all nations. The writings of Grotius,'? Vitoria'* and Vattel'® clearly
express the organic nature of international law as arising from shared universal
values and traditions, emanating from various human civilisations. The classical

of a series of images, most in the female form, associated with powerful concepts of virtues and
vices. Justice, like many of these images, traces her ancestry to goddesses. Her forerunners seem to
have been Ma’at in Egyptian culture . . .", Dennis E. Curtis and Judith Resnik, Vol. 96, The Yale
Law Journal, No. 8 (Jul., 1987), p. 1729. Herodotus indeed correctly observed that the Greeks got
the names of their gods from the Egyptians: S. Todd Lowry and Barry Lewis and John Gordon
(eds.), Anctent and Medieval Economic Ideas and Concepts of Social Justice (Brill, 1998), p. 11. See generally
Anna Mancini, Maat Revealed, Philosophy of Justice in Ancient Egypt (U.S.: Buenos Books, 2004).

12 Basil Davidson, The Blackman’s Burden Africa and the Curse of the Nation State (Ibadan: Spectrum Books,
1992), pp. 42, 43.

13 Grotius himself treated international law as universal and secular. See E. Nys, Les Origines du Droit
International (1894), at pp. 151-9; A. Nussbaum, A Concise History of the Law of Nations (1954), at
p. 86; Alexander Orakhelashvili, “The Idea of European International Law”, vol. 17 European
Journal of International Law, 2 (2006), p. 316.

14 Vitoria pleaded that non-Christian nations in America were not to be treated as objects of
conquest but ought to be regarded as nations with legitimate princes and that wars against them
could only be waged against them only for just causes.

15 E. de Vattel, The Law of Nations or the Principles of Natural Law Applied to the Conduct and to the Affairs of
Nations and of Sovereigns, Sixth American Edition, (Philadelphia: T & J. W. Johnson, Law Booksellers,
1844) pp. v, vii—viii, xiii, 148-149.
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European writers also perceived public international law not as a law of
domination but as a law of order and the means of avoidance of anarchy and
strife. It was realised that European imperialism had the potential to create both.
In addition, the idea that international law had a specifically European character
was most actively and fully developed in and around the nineteenth century
on cue for the acceleration of an ongoing imperialist project of subjugation
of other independent peoples and continents who were largely unaware of the
full intentions of European rulers. It was at such a stage that the ‘satanic verses’
of European jurisprudence were penned by the likes of Wheaton,!® Westlake!”
and Lorimer who amplified imperialistic thinking into what was regurgitated as
facts. Lorimer wrote:

The sphere of plenary political recognition extends to all the existing States
of Europe, with their colonial dependencies, in so far as these are peopled by
persons of European birth or descent; and to the States of North and South
America which have vindicated their independence of the European States
of which they were colonies. The sphere of partial political recognition
extends to Turkey in Europe and Asia, and to the old historical States of Asia
which have not become European dependencies —viz., to Persia and the other
separate States of Central Asia, to China, Siam, and Japan. The sphere of
natural, or mere human recognition, extends to the residue of mankind,
though here we ought, perhaps, to distinguish between the progressive and
non-progressive races. It is with the first of these spheres alone that the
international jurist has directly to deal. [However, he] must take cognisance
of the relations in which civilised communities are placed to the partially
civilised communities which surround them. He is not bound to apply the
positive law of nations to savages, or even to barbarians, as such; but he is
bound to ascertain the points at which, and the directions in which, barbarians
or savages come within the scope of partial recognition. In the case of the
Turks we have had a bitter experience of extending the rights of civilisation
to barbarians who have proved to be incapable of performing its duties, and
who possibly do not even belong to the progressive races of mankind.'®

16 H. Wheaton, Elements of International Law (London: The Clarendon Press, 1866), at pp. 17-18.

17 J. Westlake, International Lawo (Cambridge, MA: The University Press, 1904), Pt 1, at pp. 40.

18 J. Lorimer, The Institutes of the Law of Nations (Edinburgh: William Blackwood and Sons, 1883), at
pp. 101-02. We are also able to find such unbecoming inscriptions of ‘otherness’ in other
unexpected quarters. Hegel had occasion to vituperate: “The Negro, exhibits the natural man in
his completely wild and untame state. We must lay aside all thought of reverence and morality — all
that we call feeling — if we would rightly comprehend him; there is nothing harmonious with
humanity to be found in this type of character . ... They have no knowledge of the immortality
of the soul . . . the devouring of human flesh is altogether consonant with the general principles of
the African race’s Georg Wilhelm Friedrich Hegel, cited in V. L Poliakov, The Aryan Myth: A History
of Racist and Nationalist Ideas in Europe (New York: Basic Books, 1974), p. 241. For more discussion of
the inscription of the ‘other’. see N. Chabani Manganyi, ‘Making Strange: Race, Science and
Ethnopsychiatric Discourse’ in Francis Barker et al., Europe and its others, Vol. 1, Proceedings of the Essex
Conference on the Sociology of Literature July 1984 (Essex: University of Essex, 1985), p. 152ff.
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It is astonishing, however, to note that it was indeed a civilised Africa with
recognisable states, kingdoms, cities, towns, villages, clans and spheres of influence
that the pioneer European explorers and traders encountered; hence, it was
possible for them to enter into mutual treaties, agreements and complex
arrangements. As Walter Rodney correctly maintained, ‘When Cecil Rhodes sent
in his agents to rob and steal in Zimbabwe, they and other Europeans marvelled
at the surviving ruins of the Zimbabwe culture, and automatically assumed that it
had been built by white people’.!® Even today there is a lasting tendency to
consider evidence of significant achievements of every major African group with
a sense of wonder rather than with the calm acceptance that it was ‘a perfectly
logical outgrowth of human social development within Africa, as part of the
universal process by which man’s labour opened up new horizons’.2 Nothing
defeats the idea that Europe brought civilisation to all of Africa (or that without
European intervention the destiny of Africa till date would have been one
of barbarism) than the account of forthright pioneer Europeans who came in
contact with African peoples before the ideology of racism, deemed necessary for
the subjugation of colonial peoples took root.?! One such valuable account was
given by the Dutch who visited the city of Benin in present day South-Western
Nigeria; they described a highly civilised town with sophisticated tastes and
advanced citizenry:

The town seems to be very great. When you enter into it, you go into a great
broad street, not paved, which seems to be seven or eight times broader than
the Warmoes street in Amsterdam. . .

The king’s palace 1s a collection of buildings which occupy as much space
as the town of Harlem, and which is enclosed with walls. There are numerous
apartments for the Prince’s ministers and fine galleries, most of which are as
big as those on the Exchange at Amsterdam. They are supported by wooden
pillars encased with copper, where their victories are depicted, and which are
carefully kept very clean.

The town is composed of thirty main streets, very straight and 120 feet
wide, apart from an infinity of small intersecting streets. The houses are close
to one another, arranged in good order. These people are in no way inferior
to the Dutch as regards cleanliness; they wash and scrub their houses so well
that they are polished and shining like a looking-glass.??

Despite glaring evidence that there were very many advanced cultures and
political systems in Africa prior to the era of colonialism some of the direct

19 Walter Rodney, How Europe Underdeveloped Africa, (London: Bogle-I’Ouverture Publications, and
Tanzanian Publishing House, Dar-Es-Salaam, 1983), p. 55.

20 Ibid.

21 Ibid., p. 61.

22 Ibid., p. 62.
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participants in European colonisation chose to record a different reality. As one
writer impressively reports:

In the battle for the empty spaces of Africa — the so called ‘Dark Continent’
— France and Britain Germany, Belgium, Portugal resort not only to force but
a whole slew of theories and rhetoric to justifying their plunder. The Most
famous of such devices is the French notion of the civilising mission — la
Mussion Civilisatrice, a notion underlying which is the idea that some races and
cultures have an higher aim in life than others. This gives the more powerful,
the more developed, the more civilised, the higher, the right to colonise others
not in the name of brute force or plunder both of which are standard
components of the exercise, but in the name of a noble ideal.?

Conrad’s narrative in his Heart of Darkness contains a brutally honest appraisal of
the colonial enterprise. He wrote: “The conquest of the earth, which mostly
means the taking it away from those who have a different complexion or who have
slightly flatter noses than us, is not a pretty thing when you look into it too much’.%*
In other words colonialism and the creation of modern African state territories
was simply the result of the self-reinforcing theories of predestined pre-eminence
held by competing imperial powers. These mainly Western European empires
used a narrow international law that applied mostly among them to arrogate,
sometimes fraudulently, the territory and destinies of others. In other words the
international law that was allowed to operate and flourish was the sort which gave
sanctimony to acts of plunder and subjugation. In essence a new international
law was effectively created to permit the grand schemes of colonialism in the
nineteenth and twentieth centuries. International law in this way became
the handmaiden of oppression. More unfortunately the international law created
in this period among European states is largely regarded as the real beginnings of
contemporary international law as we know it today:

Christopher Fyfe, a reputable historian of Sierra Leone, wrote about the
creeping racialism that accompanied colonialism throughout Africa. He observed
that in the large new protectorates that were tacked on to existing small British
colonies in West Africa there was no place for literate Africans. Whites ruled and
blacks obeyed. Inexorably the racial rule of the protectorates seeped into the
colonies. Perhaps one of the most pernicious effects and legacy of this period has
been the way it has sanctified the ‘airbrushing’ of history in such a way that the
very nations that meted out the extreme violence of the colonial project have
somehow emerged as the custodians of a pure discipline of international law.
Whereas in truth much of the actions of the Western colonial powers were indeed

23 Edward Said, “The Myth of ‘“The Clash Of Civilizations™ (Northampton: Media Education
Foundation, 1998), p. 5 available at http://www.mediaed.org/assets/products/404/ transcript_
404.pdf, accessed 5 August 2014.

24 Joseph Conrad, “Heart of Darkness,” in Youth and Two Other Stories (Garden City: Doubleday, Page,
1915), pp. 50-51.
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incompatible even with the existing law among nations of the period as well as
inter-civilizational engagements and understandings. The sudden manner in
which protectorate agreements and trade pacts were twisted around and turned
into legal basis for colonialism came as a rude shock to the vast majority of African
ethnic groups, and kingdoms and wars were fought over the issue although most
dissenters were beaten back into submission. These forms of conduct caused
severe upset among the comity of nations in Africa and the world over. The very
spectacular success of the grand scheme of colonisation across the globe and in
favour of the Western patrons is a strong indication that most precolonial societies
literarily could not believe the audacity let alone the legality of what went on. The
military might and various strategic advantages retained by the colonisers made
it impossible for most parts of Africa and other areas of the developing world
to meaningfully resist; and they serially lost their sovereignties. Ironically the
architects of the policy of colonisation have emerged to proclaim authorship of
the law of nations and have been accorded the status of civilisers of mankind.
Europe 1s, therefore, apparently credited not only with originating and evolving
international law but also with engaging in colonialism for higher motives and
with a civilising mission.? Historical facts, however, do not bear this as correct.
As a distinguished commentator reiterated:

It is within the continent of Africa that the Great Pharaohs of Egypt lived in
decadent splendour while Europe and many parts of the world wallowed in
primitivity and the dark ages. It was within the territorial boundaries of
Africa that some of the key elements of the present world civilisations have
developed.?

By most accounts, records of Western culture in Europe more or less began with
Ancient Greece and Ancient Rome. Christianisation furthered the development
of Western culture during the Middle Ages and the reform and modernisation
triggered by the Renaissance led to the onset of globalisation by successive
European empires, by which the major tenets of European ways of life
and European legal methods spread around the world between the sixteenth

25 Levitt, op.cit. p. viil. As Hochschild correctly observed: ‘Underlying much of Europe’s excitement
was the hope that Africa would be a source of raw materials to feed the Industrial Revolution, just
as the search for raw materials — slaves — for the colonial plantation economy had driven most of
Europe’s earlier dealings with Africa. Expections quickened dramatically after prospectors
discovered diamonds in South Africa in 1867 and gold some two decades later. But Europeans
liked to think of themselves as having higher motives. The British, in particular, fervently believed
in bringing “civilisation” and Christianity to the natives; they were curious about what lay in the
continent’: Hochschild, Ring Leopold’s Ghost: A Story of Greed, Terror, and Heroism in Colonial Africa
(Oxford: Macmillan, 1999), p. 27.

26 Remarks made by Commander O. P. Fingesi, President of the Second World Black and African
Festival of Arts and Culture, Nigeria’s Federal Commissioner for Special Disputes at the Opening
Colloquium of the Second World Black and African Festival of Arts and Culture, Lagos, Nigeria,
on Monday 17 January 1977 at the National Theartre, Lagos. A. U. Iwara and E. Mveng (eds.),
Colloquium on Black Civilisation and Education Colloguum Proceedings, Vol. 1 (Lagos, 15 January. 2012,
1977), p. 14.
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and twentieth centuries. Immense influence has been exerted by European west-
ernisation over the world and extremely impressive human progress has in many
fields been championed in this way. However, to claim authorship over the very
idea of international legal framework among nations and peoples is an idea colos-
sal in its shortcomings. For instance, this view does not account for abundant
records of the contributions of other races and peoples to important doctrines like
international boundary marking, bilateral and multilateral treaties, diplomatic
representation, asylum practice, cease-fire agreements and declarations of war
and peace. Examples of these dating back thousands of years are replete in the
practice of African, Asian, and Middle Eastern and other places in the so-called
old world. Ngenda persuasively describes such insidious appropriation of
international law as: ‘the violence and nature of law by which distinction and
definition is constituted by difference from the “other” while, incongruously, still
encompassing the very being of the “other”.”?’

1.1.2 Why the House always wins

The suspicion with which African scholars and statesmen continue to regard the
fields of modern international law and contemporary international courts is
justified on many levels — not least the fact that it was the tool by which their entire
lands were taken over.?® This is discernible in at least three ways. First, there was
highly effective use of concocted international legal principles against the interest
of weaker states many of which are in Africa. International legal principles were
concocted to introduce and legitimise colonisation ranging from annexation
to various forms of protectorates. In time, even when the colonial era began to
recede, new techniques of neocolonisation were introduced to neutralise charges
of colonisation while conserving its advantages. There were dubious military
pacts and trading rights, the pressure of public loans, large-scale private firms
and open door policies that really worked in one direction. Egypt, Morocco
and the Congo among others were forced to lower their tariffs under a liberal

27 Akalemwa Ngenda, “The Nature of the International Intellectual Property System: Universal
Norms and Values or Western Chauvinism?’, Vol. 14, Information and Communications Technology Law,
No. 1, (2005) p. 2. For more on this theme of intellectual appropriation see John M. Hobson, The
Eastern Origins of Western Civilisation (Cambridge University Press, 2004), pp. 11, 102, 296. Reg
Little, ‘Review of John M. Hobson The Eastern Origins of Western Civilization’, Vol. 7, The Culture
Mandala (1) (2007); John A. Hall, ‘Review of The Eastern Origins of Western Civilization’, Vol.
CXII1, English Historical Review, No. 495 (2007).

28 Many of the early European explorers mischievously construed Africa as essentially empty and an
‘unpeopled country’. The British American explorer of central Africa, Morton Stanley, exposed
this unsatisfactory mindset in statements attributed to him in Hochschild’s work: “There are plenty
of ... Pilgrim Fathers among the Anglo-Saxon race yet, and when America is filled up with their
descendants, who shall say that Africa . . . shall not not be their next resting place?’. In the true
tradition of the European instinct of aggrandisement of his day, Stanley also said: ‘What a
settlement one could have in this valley! See, it is broad enough to support a large population.
Fancy a church spire rising where that tamarind rears its dark crown of foliage, and think how well
a score or two of pretty cottages would look instead of those clumps and gum trees!’, Adam
Hochschild, op. cit. p. 31.
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agenda which the colonial powers essentially were not equally prepared to suffer
at home.?

It has, thus, for long been argued that much of western law, including
international law (selectively codified and applied since Grotian scholarship), has
developed in response to requirements of western trade, business and politics.*
Judge Amman in the Barcelona Traction Case noted that . . . certain customs of wide
scope became incorporated into positive law when in fact they were the work of
five or six powers.” Eminent African jurists and even African judges on the Bench
of the International Court of Justice have drawn attention to this credibility
gap.’! As one commentator put it, ‘a major research theme that unites this diverse
anti-colonial intellectual tradition is its primary focus on arguing about the
limits within which the newly independent nations of Africa would embrace an
international law that was Eurocentric in its geographic origin.’*?

Second, there was the effective application of ‘carrot and stick’ stratagems
and successful manipulation of the entire African continent through the resort
to the ‘game theory’ and other cooperative synchronisation of interests — that
typify the actions of the western states. This aspect of Western European
international relations has been particularly devastating on African peoples as
very little was ‘off the table’ in the coercion of their nations and subjugation of
their interests. Hochschild’s brilliant study of the Congo, for instance, reveals how
all Europe and the USA contributed to the making of King Leoplold’s holocaust
of the Congolese people.®® Similar disregard for the sovereign interests of the
Congolese people survived well into the era of political independence when
the decision to assassinate the premier democratically elected Prime Minister
of the Country, Patrice Lumumba was taken by several Western countries.**

Third, there was the effective arrogation of authorship and the liberal use
of the ‘power of inscription’ which have contributed to the literal perception
of ownership of international law by powerful western states. Where lex lata 1s
sufficiently in favour of an African State as against its Western counterpart,

29 Reuter, International Institutions, trans. J.M. Chapman (London: George Allen & Urwin Ltd, 1958),
p- 59.

30 O.]. Lissitzyn, ‘International Law in a Divided World’, International Conciliation, 37 (March 1963).

31 Barcelona Traction Case (Belgium v Spain), 1958 ICJ REP. 308. Materials on all IC]J cases are available
online at http://wwwicj-cij.org. For wider perspectives of this issue see the following: Wade
Mansell et al., A Critical Introduction to Law, (London: Cavendish, 1995), pp. 1-27 et passim; Surya
P. Sinha, Legal Polycentricity and International Law, (Durham, NC: Carolina Academic Press, 1996);
Siba N’zatioula Grovogusi, Sovereigns, Quast Sovereigns and Africans: Race Self Determination in International
Law (Minneapolis, MN: University of Minnesota Press, 1996).

32 James Thuo Gathii, ‘Review Essay’: International Law and Eurocentricity: Introduction, 9 European Journal
of International Law,185 (1997).

33 Hochschild, op.cit.

34 The casual manner in which African destinies are wittingly and unwittingly being altered is
described by Hochschild in a personal account, thus: ‘In an Leopoldville apartment, I heard a CIA
man, who had too much to drink, describe with satisfaction exactly how and where the newly
independent country’s prime minister, Patrice Lumumba, had been killed a few months earlier.
He assumed that any American, even a visiting student like me, would share his relief at the
assassination of a man the United States government considered a dangerous leftist troublemaker’,

ibid., p. 3.
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development of the law is arguably accelerated to reverse the advantage.’> When
lex feranda 1s postulated in the interests of justice by African states, the formal
and substantive qualities of international law 1s affirmed. Much more telling is
the contemporary evidence of all three even in relation to territorial control,
international boundary law and international relations.

1.2 Eurocentricity and the applicable international
boundary laws

The game theory principle was introduced primarily as a doctrine within the field
of theoretical economics. Yet, this principle, arguably, also has applications within
the fields of international law and international relations. It can be used to explain
the behaviour of the leading western states in their interactions and engagements
with the rest of the world. There is little doubt that the western powers continue to
rely on each other in the creation of the perfect conditions for an unequal world.
This was true of the colonial period, and continues unabated as a general principle
of relations with the developing world to date. Very few limits exist in terms of the
human or legal interests of other states or peoples that may be sacrificed in further-
ance of the cooperative game behaviour of the powerful states. Justice Gibbs takes
judicial notice of this philosophy in his judgment concerning the emptying and
‘unpeopling’ of the African peoples of Chagos Island by the UK, in favour of the
creation of US military bases, and in gross violation of the principles expressed in
Articles 8 and 13 of the Universal Declaration of Human Rights, (UDHR),*® as
well as the provisions of the much celebrated Magna Carta.?’

It is unarguable that the purposes of the BIOT Order and the Ordinance
were to facilitate the use of Diego Garcia as a strategic military base and
to restrict the use and occupation of that and the other islands within the
territory to the extent necessary to ensure the effectiveness and security of the
base. Those purposes were (or could at least reasonably be described as) of
great benefit to the United Kingdom and the western powers as a whole.?

35 Note the eagerness of Lord Denning to depart from precedence in favour of finding liability for
the Central Bank of Nigeria in the Trendtex case: ‘Ought we not to act now? Whenever a change is
made, some one some time has to make the first move. One country alone may start the process.
Others may follow. At first a trickle, then a stream, last a flood . . . I would use of international law
the words, which Galileo used of the earth: “But it does move.” International law does change: and
the Courts have applied the changes without the aid of any Act of Parliament’. See Lord Denning’s
judgment, Trendtex Trading Corporation v. Central Bank of Nigeria [1977] 1 All E.R. 881 at 889.

36 Universal Declaration of Human Rights, G. A. res. 217A (III), UN Doc A/810 at 71, adopted

10 December 1948.

Article 39 of the 1215 version; Article 29 of the next versions. Sir Paul Gore-Booth, senior official

at the Foreign Office, wrote to a diplomat in 1966: “We must surely be very tough about this. The

object of the exercise is to get some rocks which will remain ours . . . There will be no indigenous

population except seagulls’, BBC News, “The Chagos Islands: A Sordid Tale’, 3 November, 2000.

Awvailable at http://news.bbc.co.uk/1/hi/uk_politics/ 1005064 .stm, accessed 27 April 2013.

38 R. (on the application of Bancoult) v Secretary of State for the Foreign and Commonwealth Office [2001] QB
1067.
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Clearly, thus, one Western state will rely on legal principles and its own national
laws and courts to protect the interests of another Western state against the very
existence and territorial interest of an African state. Perhaps even more fascinating
is the emerging picture that one European state (Spain) would soften claims to its
own territorial jurisdiction against another European state where it is clear that
doing so would enable it to continue to exercise territorial jurisdiction over
territories in Africa. Declassified documents from the 1980s released by the UK
Foreign Office reveal that King Juan Carlos of Spain told Britain that Spain ‘did
not really want’ Gibraltar back as it would lead to claims from Morocco for
Spanish territories of Ceuta and Melilla in North Africa.*

By far the greatest disappointment collectively perceived by African boundary
scholars in relation to contemporary international law is in relation to the
Eurocentricity of the applicable international boundary laws. African countries
have repeatedly been short-changed in terms of the justice meted out to them by
international courts and international arbitral tribunals. This trend is particularly
disturbing when the courts in issue are the major international courts such as the
International Coourt of Justice (IC])** and the Permanent Court of Justice (PCA).*!
It is probably correct to add that many of the issues that would be treated by the
ICJ and the PCA when dealing with disputes involving African states would not
necessarily call for specialised knowledge of African affairs or indeed require
sensitivity towards developing states issues.*? Yet it is important to stress that since
most of the cases that come before these institutions involve boundary and
territorial disputes emanating from situations created by their colonial experience,
it becomes incumbent on the courts to develop a special competence in these
matters and to develop a critical jurisprudence.

This is why it is particularly disconcerting that the IC]J (also known as the
World Court) has not developed a clear jurisprudence in this area taking into
account the particular interests of African states. This tendency has prompted
Judge Ajibola to attest in his separate opinion to the Zerritorial Dispute (Libyan Arab

39 The King of Spain was said to have admitted privately in a meeting with the then British
ambassador to Madrid, Sir Richard Parsons, that it was ‘not in Spain’s interest to recover Gibraltar
in the near future’. If it did so, ‘King Hassan would immediately reactivate the Moroccan claim
to Ceuta and Melilla.” Spain, however, continues to reiterate calls for sovereignty over
Gibraltar: Fiona Govan, ‘Spain’s King Juan Carlos told Britain: “we don’t want Gibraltar back™’
The Telegraph, 7 January 2014, available at http://www.telegraph.co.uk/news/worldnews/europe/
gibraltar/ 10554172/ Spains-King-Juan-Carlos-told-Britain-we-dont-want-Gibraltar-back.html
(accessed 8 January 2014).

40 Materials on all IC]J cases and information about the World Court itself are available online at
www.icj-cij.org.

41 Cases and materials of the PCA are available online at www.pca-cpa.org

42 TFor instance, the proceedings Guinea-Bissau instituted against Senegal in Case Concerning
The Arbitral Award of 31 Fuly 1989 was in respect of a dispute concerning the existence and the
validity of the Arbitral Award delivered on 31 July 1989 by an Arbitration Tribunal consisting
of three arbitrators and established pursuant to an Arbitration Agreement concluded by the two
states on 12 March 1985. Available at http://www.icj-cij.org/icjwww/idecisions/isummaries/
ighssummary911112.htm, accessed 15 December 2014.
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Jamahiriya/Chad) that it appeared as if territorial issues relating to Africa are
constantly being judged from Eurocentric eyes.*® Professor Allott’s remark in his
work, Boundaries and Law in Africa betrays the perplexities that afflict most judges
and arbitrators when confronted with complicated African boundary and
territorial disputes. He wrote: ‘I feel that one can very easily lose one’s way in a
discussion on political problems in Africa, minority problems, territorial disputes,
imperialism etc.” This is precisely what appears to have been the fate of most of
the judges of the leading international courts in attempting to resolve these
disputes.**

In light of this reality, it is indeed a wonder that developing states generally,
and African states in particular, continue to express tremendous support for
international laws and that they respect the decisions of international courts
and tribunals in the vast majority of cases. The acceptance of the reality of
international law by African states is important in refuting the proposition that
international law is not law. African states have always been among those states
that are said to have developed a ‘law habit’ as noted by a host of writers including
Morgenthau, Brierly and Shaw.” This is equally true of most developing states
in the international system. The vigour displayed by Robert Mugabe to avert
the suspension of Zimbabwe from the Commonwealth in 2002 attests to the
importance attached by states to even largely symbolic sanctions. International
law has indeed also worked in favour of African states such as when international
sanctions helped to bring about the end of the evil system of apartheid in South
Africa. When Saddam Hussein ordered the invasion and ‘annexation’ of Kuwait
in 1990, he did not claim that he was intent on breaking the law but he attempted
rather unsuccessfully to justify what he had done in terms of international law. In
fact he claimed that what he had done was consistent with international law,
arguing that it was an act of self-defence and that historically Iraq had irrefutable
claims to Kuwait. China in its claim to Taiwan and Tibet continues to elaborate
its position from a legal point of view. The erstwhile Apartheid regime and the
Israeli occupation of the West Bank and Gaza are some of the difficult de_facto
situations in relation to which attempts have been made to justify questionable
State conduct using arguments under international law rather than denial of its
application. In this way the great majority of the rules of international law are
generally observed by all nations without actual compulsion, for it is generally
in the interest of all nations concerned to honour their obligations under
international law.

43 Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment of 13 February 1994, Separate
Opinion of Judge Ajibola, para. 8, available at www.icj-cij.org/icjwww/icases/idt/idt_ijudgments
idt_ijudgment_19920203_separateAjibola.pdf, (accessed 1 April 2013).

44 A. Allott, ‘Boundaries and the Law in Africa’, in C.G Widstrand (ed) African Boundaries Problems
(1969), p. 9.

45 Morgenthau, Politics Among Nations 6th ed. (New York: McGraw Hill, 1985), pp. 312—-13; Brierly, The
Law of Nations, revised by H. Waldock 6th ed., (Oxford: Clarendon Press, 1963), pp. 41-2, 68-76;
G. Schwarzenberger, A Manual of International Law, 3rd ed. (London: Stevens and Sons., 1952), p. 3;
M.N. Shaw, International Law, 4th ed. (Cambridge: Cambridge University Press, 2001), pp. 1-3.
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This realisation explains the submission of African states to the corpus of
international law. It also explains the commitment of African states to resolving
their boundary disputes under the rule of international law. Resolution by
reference to international legal principles and processes is one of the commendable
features of African diplomacy and international legal practice. Rather than
resorting to open armed conflict in a systematic manner they have largely adopted
the resort to open judicial settlement of the disputes principally by extensive
negotiations and where that failed reference to the World Court based at The
Hague. They have done so on such a regular basis that one writer aptly notes,
‘Anyone hoping to learn about Africa’s positive contributions to international law
might begin by scoffing at the proposition that a chapter in such analysis could be
found in the continent’s resolution of boundary dispute.”®® It is indeed true that
the situation by many projections ought to be worse. In 1983 the erstwhile
Algerian President Chadly Benjedid problematised the inherited boundaries of
the continent as ‘. . . delayed action bombs left by colonialism’.*” Older nations
like China and its neighbours in East Asia continue to have volatile interruptions
to their foreign relation as a result of differences over their land and maritime
boundaries. In contrast, the faith of African states in the ICJ (and more often than
not willingness to abide by its decisions), despite an initial scepticism arising out of
the South West Africa cases, has helped to legitimise the ICJ as an arbiter of disputes
between states.*®

The readiness and record of African states to adopt the adjudicatory route for
the settlement of boundary disputes will be discussed quite extensively later in this
book. It must, however, be noted that this does not mean that any law of oppression
must be unquestionably given effect to. International Courts, arbitral tribunals as
well as mediators, can free themselves from the shackles of mechanistic loyalty to
an oppressive applicable law in relation to boundary matters. Particularly in
relation to adoption and application of colonial law per se, a more confident tone
is gradually emerging from the jurisprudence of certain judges in relation to
African cases. One such view was expressed by Judge ad hoc Abi-Saab, in his
separate opinion appended to the judgment in the case concerning the Frontier
Dispute (Burkina Faso/Republic of Mali). Rejecting the imperative of always
granting unquestioning sanctimony to colonial laws, he noted that the Chamber
had been led into ‘an excessively detailed analysis of French colonial law, a task
which is not, in my view, a fitting one for an international court and was largely
superfluous’.*? It is becoming generally clear especially to non-western judges that
precautions ought to be taken in judgments when considering colonial law. As the
learned Judge added: “. . . there can therefore be no question of even circuitously
finding in contemporary international law any retroactive legitimation whatever

46 J. H. Samuels, ‘Redrawing the Map: Boundary Dispute Resolution in Africa’, in Levitt, op.cit., p. 226.

47 Cited in V. Prescott and G. D. Triggs, International Frontiers and Boundaries: Law, Politics and Geography
(Leiden: Martinus Nijhoff, 2008), p. 313.

48 Ibid p. 228.

49 ICF Reports, 1986, p. 659, para. 3.



20 Africa: Birthing the empire of law

of colonialism as an institution.”®® The World Court has indeed in relation to
African cases sought to clarify the function conferred on colonial law. Colonial law
‘may play a role not in itself (as if there were a sort of continuum juris, a legal
relay between such law and international law), but only as one factual element
among others, or as evidence indicative of what has been called the ‘colonial
heritage.”!

In fact, it is not a question of legitimating a posterior: an institution which law
and history have definitively classed among those which have been profoundly
violent and unjust because of their violation of the dignity and freedoms of entire
populations. The question is whether, when drawing frontiers, contemporary
international law can rely on law produced by such an institution, even though it
involved only administrative boundaries which, moreover, attached little
importance to the populations concerned and their historical and sociological
relationships. In many ways the way forward may lie in courageous policy
suggested by Judge ad hoc Abi-Saab. He sought to qualify this paradox by
advocating recourse to ‘considerations of equity mfra legem’. For instance, when
applying the controversial utz possidetis juris doctrine, a court should take account
of the intertemporal law but should not ignore the fate of the populations
concerned. This in the words of Judge Bennouna is how to ensure that the same
injustices that were perpetrated by artificial and brutal frontiers, at times following
parallels or meridians, are not ‘legitimated’ by an international judicial organ
operating in the twenty-first century.>?

Unfortunately, much of the pertinent literature has given little credit for the
collective approach and legalism of African states to the management of their
inherently flawed inherited colonial boundaries. The relative peace over boun-
daries is on the other hand quite surprisingly attributed even in recent literature
to the doubtful proposition expressed by Prescott and G. D. Triggs that colonial
boundary making was exceptional and that if the European powers were guilty of
anything it was to have hurriedly brought the colonial projects to an end.” In the

50 Ibid., para. 4.
51 Case concerning the Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, ICJ Reports 1986,
p- 968, para. 30.
52 Declaration Of Judge Bennouna available at http://www.icj-cij.org/docket/files/149/17308.pdf,
accessed 3 April 2014.
This strand of conservative thinking needs to be debunked. It is premised on the idea that perhaps,
African states got their independence too quickly. Others in this school of thought also ascribe the
hurried nature of the independence epoch for the insensitive stitching together of African states
especially where there is evidence of careless mapping of African territories. The argument that
the withdrawal of colonial administration from Africa should have been slower may actually be
offensive to the very idea of liberty and justice. The idea deserves a strong rebuttal based as it is on
the presumption that Africans are actually so bereft of understanding of civilisation that
independence and political freedom ought to have eluded them for much more time. Given the
global nature of the practice of colonialism at its height it will appear that this argument supports
the idea that the European colonisers indeed had set out to civilise the world. According to this
logic, therefore, colonised territories and peoples would never have achieved civilisation as we
know it but for the fact of their colonisation. Such claims are best dismissed as ludicrous and
offensive to correct reason in agreement with nature.
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condescending and depressing tradition of a large part of post-colonial academic
commentary on Africa, the authors declared:

The colonial powers were diligent in delimiting and even demarcating agreed
boundaries and as colonies became independent states, most had a clear
understanding of their territorial extent. There have been boundary disputes
but only a few, considering that there are 102 bilateral boundaries. This
situation has only been greatly assisted by all members of the Organisation
of African Unity, making a pledge to respect the boundaries existing on
the achievement of national independence. Indeed it can be argued, that the
colonial powers acted much more responsibly in delimiting the territories
of colonies than they did in managing their progress to independence.
The scramble of European powers to divest themselves of expensive and
troublesome colonies was not well managed 1n the period after 1956. In 1975
the dereliction of duty by the Portuguese authorities, in the decolonisation
process in Africa can be judged disgraceful. Post-colonial African history
has been marked and marred by civil wars, tribal massacres, political
dictatorships and financial corruption on a grand scale. The most recent
example involves Zimbabwe.>*

The idea that colonial delimitation was largely competent and satisfactory is
simply not true. As an exercise in self-aggrandisement, colonial delimitation of
African territories was no more competent and satisfactory than the accomplish-
ments of any conqueror in carving out and parcelling his prize into convenient
units for the sole purpose of enjoying the benefits. From the contemporary African
point of view moreover, and with the benefit of hindsight, the delimitation of the
colonialists is not satisfactory as a matter of fact for the following reasons. First the
evidence is clear even in case law as to the shoddy delimitation arrangements
done by ill-informed colonial geographers and administrators. Second, the
evidence is also clear that there were a lot of bad faith dealings even among
colonial powers themselves in relation to their efforts to appropriate territories by
mventive mapping and rescinding on delimitation agreements. Third, colonial
territories, protectorates and mandates were not treated in any clear manner in
relation to delimitation exercises. Hence delimitation was done mainly according
to the political convenience of the concerned colonial power thereby creating
boundaries that made no meaning in reality even by reference to intertemporal
law. The African continent is replete with dormant and active boundary ‘questions’
some of which have matured into disputes and some which are left dormant in
the quest of the states concerned not to disturb the peaceful relations among
them and in a fear not to unduly swim against the tide of the wisdom expressed
in the quieta non movere principle of international law. Nevertheless every couple of
years after independence African states declare open border disputes between

54 Prescott and G. D. Triggs, op.cit., p. 313.
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themselves. The expired docket of the International Court of Justice stands as
irrefutable evidence of these. The African Union Boundary Programme has
unearthed quite a number of these ambiguities and border questions. It is quite
easy to predict that many more disputes will become apparent by the middle of
this century. It is to the credit of African diplomacy that a lot of problems are
being settled quietly through bilateral diplomacy and negotiations.



2 Sovereignty, jurisdiction,
territorial integrity and
territorial acquisition in
international law

The concepts of sovereignty, jurisdiction and territory have incredibly
important relevance in time and space. In this chapter we will seek to establish the
centrality of these concepts to international law as well as the social, natural and
environmental sciences.

2.1 Concept and forms of sovereignty

Sovereignty 1s the absolute and perpetual power of a commonwealth, which the
Latins call majestas; the Greeks akra exousia, kurion arche and kurion politeuma; and the
Italians segnoria — a word they use for private persons as well as for those who have
full control of the state; while the Hebrews call it tomech shevet — that 1s, the highest
power of the command. We must now formulate a definition of sovereignty
because no jurist or political philosopher has done so, even though it is the chief
point, and the issue that most needs to be explained.!

Sovereignty in law and political science is a concept of universal significance —
with application across human cultures and with manifestations in time and space.
Its relevance to African state territories has been expressed both in antiquity and
in this period of late modernity. Sovereignty in one form or another will no doubt
be applicable to Africa and across all other continents until the very end of history.
Therefore, we must begin by elaborating upon and interrogating this critical
concept in relation to state territories and the disputes over their boundaries. Only
in this way can a thorough understanding of the current challenges confronting
the independent states of Africa in occupying and defending their territories be
meaningfully achieved.

Sovereignty in law encapsulates the essence of the state and explains the powers
of a state over its entire territories and its inhabitants. The normal complements
of state rights, including the typical case of legal competence, are described
commonly as sovereignty.? The concept is political in conception and is popularly

1 Julian H. Franklin (ed.), Jean Bodin, On Sovereignty:Four Chapters _from the Six Books of the Commonwealth
(Cambridge: Cambridge University Press, 1992), p. 1.
2 lan Brownlie, Principles of Public International Law (Oxford: Clarendon Press, 1998), p. 106.
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symbolised by the Leviathan of Hobbes. It implies the supreme authority of a
state, which recognises no higher authority in the region.’ Bodin developed the
concept in terms of internal strength and external limitation of power.! He took
the view that sovereignty is not only absolute; it was also indivisible. Accordingly,
he expressed the idea that concentration of power in the ruler is an essential
condition of the state. Bodin’s conclusion about the King of France in 1576
as an absolute power in relation to whom any apparent restraints are mere
recommendations and definitely not constitutional arrangements, was among
the reasons why Bodin’s account of sovereignty was both a source of confusion
and at the same time ‘a major event in the development of European political
thought’.® To the African mind, however, the naked pre-eminence of the concept
of sovereignty has always been there and clearly understood by ruler sovereigns
and their subjects. Royal absolutism over the territorial extents that a people
occupy is a central feature of many African societies and precolonial states. The
African King is exemplified by the Yoruba King -an Oba, who is referred to as
‘Alase Ikeji Orisa® and “Iku baba Yeye’ (overall commander, partner of the gods; and
owner of the very rights to life and death). This conceptualisation of sovereignty
is not to say that the power of the King to rule is not shared or delegated to
other chieftains and persons with magisterial authority within the realm such as
the Baales nor does it mean that the followership and the entire people do not
appreciate that sovereignty flows from them collectively upwards to the King.
What is collectively realised is the need to secure their collective sovereignty by
means of giving prerogative to a political authority that must hold it exclusively
without acknowledging any other superior or equal in its territory. To defend
territory is to retain sovereignty and to conquer other territories is to increase
the reach of the territorial sovereign. Hence the many wars over territorial
acquisition replete in the precolonial histories of African states and societies. The
concentration of high powers of government in a single individual or group as an
embodiment of collective right to sovereignty over a specific territory is not only
African but very much part of universal legal history.®

Jowitt picks up on this theme and defines sovereignty as: ‘[tJhe power in a state
to which none other is superior’.” As the respected jurist Max Huber wrote in his
opinion in the Island of Palmas Arbitration between the US and the Netherlands,
‘[s]overeignty in the relations between states signifies independence. Independence
in regards to a portion of the globe is the right to exercise therein to the exclusion
of any other the functions of a state ....% In modern literature the term

3 G. S. Sachdeva, “Sovereignty in the Air — A Legal Perspective”, 22 Indian journal of International Law
(1982), p. 398.

4 Imre Anthony Csabafi, The Concept of the State Jurisdiction in International Space Law: A Study in the
Development of Space Law in the United Nations (Hague: Martinus Nijthoff, 1971), p. 50.

5 Franklin, op.cit., p. xii.

6 Ibid., p xv.

7 Jowitts Dictionary of English Law, 2nd edn, Vol. 2, John Burke (ed.), (London: Sweet and Maxwell,
1977), p. 1678.

8 Island of Palmas Case (1928) RIAA; Vol. 2, p. 829.
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‘sovereignty’ has been employed in four different ways: not necessarily overlapping,
in the sense that a state can have one and not necessarily the other. They are —

* international legal sovereignty
*  Westphalian sovereignty

*  domestic sovereignty, and

* interdependence sovereignty.

Reference to international legal sovereignty denotes the practices that are associ-
ated with mutual recognition, usually between territorial entities that possess
formal juridical independence. Westphalian sovereignty refers to political organi-
sation, which is based on the exclusion of external actors from authority
structures within a specific territory. Domestic sovereignty explains the ability
of a state to exercise effective control within its territory and the competence to
construct formal organisation of political authority within the polity. Lastly, inter-
dependence sovereignty is used in reference to the ability of public authorities to
regulate the flow of information, ideas, goods, people, pollutants, or capital across
the borders of their state.’?

The principle of sovereignty is also embodied in various important treaties.
Article 2(1) of the UN Charter gives effect to the concept.'® It is further elaborated
upon in the provisions of the 1970 UN General Assembly Declaration on
Principles of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the United Nations, as follows:
‘All states enjoy sovereign equality . . . Each state enjoys the right inherent in full
sovereignty . . .".!! However, Schwarzenberger rightly describes this emphasis on
complete independence as ‘negative sovereignty’. Negative sovereignty means
non-recognition of any superior authority. On the level of legal relations, this
situation may be expressed in terms of a right, or freedom not to have to recognise
any superior.'? It is indeed true that the limitation of sovereignty to its absolute
extreme is as little justified as the attribution of a necessarily absolute character to

9 International legal sovereignty and Westphalian sovereignty centre upon issues of legitimacy and
authority but exclude control. However, they are both based on what Krasner calls ‘certain distinct
rules or logic of appropriateness’. The rule for international legal sovereignty is that recognition is
extended to territorial entities which possess formal juridical independence while the rule for
Westphalian sovereignty is the exclusion of external actors both de facto or de jure, from state
territory. On the other hand, domestic sovereignty involves both authority and control in the sense
that it encompasses the specification of legitimate authority within a given state and the extent to
which that authority may be exercised. Interdependence sovereignty is exclusively concerned with
control and not authority since it explains the inherent capacity of the state to regulate movements
across its borders. See Stephen D. Krasner, Sovereignty: Organised Hypocrisy, (New Jersey: Princeton
University Press, 1999), pp. 3—4.

10 It reads thus: “The Organization is based on the principle of the sovereign equality of all its
Members’. Charter of the United Nations San Francisco, 26 June 1945. In force 24 October 1945.
Documents on the UN Conference on International Organisation, vol. 15, p. 336.

11 Adopted by resolution 2625 (XXV) of 24 October 1970. See UNGA Official Records: Twenty-
Fifth Sess., Supp. No. 28 (A/8028).

12 G. Schwarzenberger, “The Forms of Sovereignty”, Vol. 10, Current Legal Problems, (1957) p. 264.
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any other notion. In fact “. .. the very contrast of sovereignty of God with any
form of worldly sovereignty powers proves sufficiently the necessarily relative
character of any type of sovereignty claimed by a temporal authority’.!* Social
theorists like Freud, Feuerbach and Nietzsche have suggested that the very idea of
religious sovereignty, in terms of a supreme, infinite and supervenient power, is
born of the human experience of smallness and vulnerability in a huge and
overwhelming universe and that it is this experience that drives the need for
containment into political and territorial units.'* The dictates of our modern day
international society seem to incline towards interdependence of states more than
unduly rigid exercise of sovereign powers. For this reason, some writers insist
that political sovereignty has always been something of a fiction. This is said to be
especially so in the case of democracies where the pre-eminence of sovereign
power slides in favour of sovereignty of the people rather than sovereignty in the
autonomous state.
Yet the association of sovereignty with God deserves some elaboration.

The state can be divided, disunified, subordinated, even captured, and still
survive. Not so political sovereignty, which, like God, is finished as soon as it
1s broken apart. Political sovereignty may be a secularised theological concept,
but secularization, we need remember, does not mean the end of religion.
Rather, secularization produces religion without the sword, religion located
and deployed apart from direct political purposes does not lose its religious
structure or bearing, even as it ceases to have the direct authority of God at
its heart. As ‘secular’ political authority is substituted for God’s, the religious
modality of the authority persists. Paradoxically, religion indirectly recovers
its sword as it re-emerges in the form of political sovereignty.!®

Ultimately, therefore, the imperative of loyalty to state within its territorial
constraints was always meant to be akin to the demand of loyalty to God. This
fiction 1s so important to the human project of societal organisation that it survives
perhaps unchallenged to date, despite developments of secularisation, globalisation
or interdependence and despite disagreements as to the conceptualisation of God
even in the multi-faith religious states that most African states are today.

On another level of legal relations, a complete lack of sovereignty over a
territory or environment may be dictated by international law. For instance,
Article 137 of the Convention on the Law of the Sea 1982,'° states that no state
shall claim or exercise sovereignty or sovereign rights over any part of the Area or
its resources, nor shall any state or natural juridical person appropriate any
part thereof. Thus, while Schwarzenberger speaks of negative sovereignty in terms of
absolute and complete independence, modern day international law actually

13 Ibid., p. 276.

14 Wendy Brown, Walled States, Waning Sovereignty (New York: Zone Books, 2010), p. 71.
15 Wendy Brown, op.cit., p. 70.

16 UN Doc A/CONF. 62/122; (1982) 21 ILM 1261.
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moves In the direction of negativing sovereignty. However, wherever sovereignty
cannot be exercised, jurisdiction is not excluded.

The Chinese view on state sovereignty is that it is tantamount to territorial
integrity and that ascertainment of territorial boundaries is a factor necessarily
‘conducive to the sound development of relations with neighbours” and ‘peace
and stability in the border regions’.!” A likely model in terms of legal and political
attitude to boundary cooperation and management is that expressed by one
Chinese delegate to the 2nd International Symposium on Land, Maritime, River
and Lake Boundaries held in Maputo, who asserted:

We would continue to uphold the policy of friendship and partnership with
all neighbours and concurrently promoting security and development in the
border regions, so as to create an East Asia of everlasting peace and common
development.'®

This Westphalian conceptualisation of sovereignty constitutes the predominant
approach of African states and is in many ways based on their shared history of
colonial experience and hard fought independence struggles.

2.2 Globalisation vs territorial sovereignty

It is a trite observation that in as much as sovereignty remains an abstraction,
serious impact has been made upon the principle by a host of factors in modern
day international society. Thus, international lawyers are beginning to speak more
in terms of ‘globalisation’. The term globalisation is one which until fairly recently
was unknown to international law but which it may in fact be argued is a natural
consequence of the development of that body of law itself. Wherever we look,
the omnipotent nature of sovereignty is in recession. Whether the focus is on
human rights, exchange rates, monetary policy, arms control, chemical weapons,
landmines, warfare, environmental control or minority rights, the policy options
open to states in any real sense have become increasingly constrained. Challenges
to the traditional international law system of sovereignty can be seen in increases
in depth and density of rules promulgated by intergovernmental organisations.
These organisations are becoming more assertive vis-q-vis individual sovereign
states both in rule-making and in implementation. National courts, administrative
agencies, and perhaps even parliamentary bodies are said to increasingly function
as parts of cooperative regulatory and enforcement transgovernmental networks
and no longer simply as parochial national institutions.'?

17 Fu Fengshan, “China’s Experience in Settling Boundary Disputes and its Border Management
Practice”. Paper Presented at 2nd International Symposium on Land, Maritime River and Lake
Boundaries: Maputo, Mozambique, 17-19 December 2008, p. 14.

18 Ibid., p. 56.

19 See Phillip Alston, “The Myopia of the Handmaidens: International Lawyers and Globalisation”,
European Journal of International Law, No. 3 (1997), p. 435. See also Benedict Kingsbury, ‘Sovereignty
and Inequality’, Vol. 9, European Journal of International Law, No. 4 (1998), p. 611.
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Even in Africa where governments still very much guard state sovereignty, glob-
alisation seems to imply that territoriality is losing out as an organising principle of
the modern world. On the other hand some writers think that globalisation inad-
vertently facilitates, if not actually encourages, separatism. Ironically, however, by
creating new sovereign territories globalisation on the continent could be inter-
preted as an affirmation of territoriality. With the emergence of new states in Africa
such as South Sudan territorial sovereignty simply replicates itself in a new political
space and immediately looms large.?” Hence the following interesting set of queries:

Under the pressure of globalisation . . . Is the territorial state doomed while
nations will prosper? Will the Westphalian system adapt to globalisation
or will it be overwhelmed by it? If the latter should be the case, would the
outcome resemble a globalised Columbia or a universalised Switzerland??!

As nation-state sovereignty wanes, it produces effects and pressures on national
life which have now started to manifest internationally through religious tensions.
Even with respect to advanced economies it has been noted that:

...open borders are (falsely) held responsible for growing refugee and
immigrant populations and border fortifications are (falsely) imagined
capable of stemming this tide, porous borders are also commonly figured as
the scrim through which terror slips. The two dangers, of course, are
frequently twinned in the figure of the Arab Muslim. No matter that the vast
majority of terror episodes in the United States have been home grown,
carried out by white male citizens and aimed at state heartland, and the guns
and explosives used in these attacks . . . also sourced domestically.??

The tensions are felt globally and in Africa it manifests in hundreds of international
border skirmishes and protracted religious crises with groups like Boko Haram
in northern border areas of Nigeria and the Lord’s Army in Uganda.?® Elsewhere

20 The Republic of South Sudan became the world’s newest nation and Africa’s 55th independent

state on 9 July 2011, following a peaceful Referendum held in January 2011. The referendum was

foreseen as part of the 2005 Comprehensive Peace Agreement (CPA) signed by the Government
of the Republic of the Sudan and the then southern-based rebel group, the Sudan People’s

Liberation Movement, after decades of conflict. See further the World Bank website ‘South Sudan

Overview’ available at http://www.worldbank.org/en/country/southsudan/overview, accessed

5 August 2014.

M. Albert and L. Brock, “What Keeps Westphalia Together? Normative Differentiation in

the Modern System of States”, in M. Albert, D. Jacobson and Y. Lapid (eds.) Identities, Borders,

Orders: Rethinking International Relations Theory (Minneapolis: University of Minnesota Press, 2001),

pp- 30-31.

22 Wendy Brown, op.cit, p. 69.

23 The Lord’s Resistance Army (LRA) conflict affects tens of thousands of people. Originating in
northern Uganda in the late 1980s, it has spread to the neighbouring countries of South Sudan,
the Democratic Republic of Congo (DRC) and the Central African Republic (CAR), where
continuing political instability contributes to the perpetuation of violence. See more at: http://
www.c-r.org/ our-work/lords-resistance-army#sthash.IifOamED.dpuf; accessed 5 August 2014.

—
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groups like Hamas also stand in the vanguard of movements to gain sovereignty
in their lands and reflect a sense of Muslim discontent with the present world
order as it impacts directly on their societies. Globalisation whittles down the
control of the traditional custodians of sovereignty in societies and many religious
adherents resent the hegemony that seeks to impose western cultural templates on
their cultures, while masquerading as universal values of freedom, justice and
good governance. The problem the traditionalists have is not with the concepts
themselves but ‘they reject the idea that the West enjoys some sort of cultural
copyright on how these values should be implemented; how they should be made
part of everyday life’.*

The call for states to close and secure national borders 1s fuelled by populations
anxious about everything from their physical security and economic wellbeing to
their psyche of T" and ‘we’. Today, xenophobia is so over-determined by the
economic and political insecurities generated by globalisation that even politicians
cognizant of the limited efficacy of border fortifications lack discursive points of
entry for discussing them.?

The view that the nature of sovereignty has changed to the extent that we
may be approaching the beginnings of a borderless world has not been unchal-
lenged. Scholars like Krasner believe that international legal sovereignty
and Westphalian concepts of sovereignty have always been characterised by
‘organised hypocrisy’. He agrees with the mainstream view that with changes
to the basic nature of the international system, the scope of activities over which
states can effectively exercise control is declining. These include atmospheric pol-
lution, terrorism, the drug trade, currency crisis, and acquired immunodeficiency
syndrome (AIDS). He agrees that technological changes have drastically reduced
the costs of transportation and communication, and that this has in turn prompted
independent states to enter into binding conventions and contracts, some of
which have led to a compromise of their Westphalian sovereignty by establishing
external authority structures like international institutions. He, however, thinks
that treaties are indeed a manifestation of international legal sovereignty pos-
sessed by states and that contemporary scholars have consistently overstated the
novelty of globalisation. He reminds us that:

Rulers have always operated in a transnational environment; autarky has
rarely been an option; regulation and monitoring of transborder flows have
always been problematic ... There is no evidence that globalisation has
systematically undermined state control or led to the homogenisation of
policies and structures. In fact, globalisation and state activity have moved
in tandem.?

24 The words of Alastair Crooke of the Conflicts Forum in his preface to Azzam Tamimi, Hamas:
Unwnitten Chapters, (London, C. Hurst & Co.), p. x.

25 Wendy Brown, op.cit., p. 69.

26 Krasner, op. cit., pp. 12, 222-3.
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It has been persuasively argued by other theorists of globalisation from a
multiplicity of disciplinary backgrounds that rather than preside over the death of
sovereignty and the nation state, globalisation itself will succumb to the stronger
logic of human individualistic and group instinct. The features of this eventuality
are identifiable in international relations. Globalisation has paved the way for
unprecedented increase in economic activities as well as free liberal economic
agenda. A necessary part of this agenda appears to be increasing privatisation.
Privatisation, however, creates an ‘age of uncertainty’ whereupon the various
peoples of the world react by resorting to individualistic strategies and a return to
the reassurances of tribal strategies. The prediction, therefore, is that the search
for stability and security will lead people to rediscover old certainties and stability
in the form of ethnic, racial and national identities wherever possible within
national sovereignties.?” For African countries the neoliberalism and privatisation
agenda has followed global patterns and is likely to have similar rebounding effects
on the doctrine of state sovereignty.?®

In view of these arguments it certainly must not be assumed that the death
knell has been sounded on the doctrine of state sovereignty. Sovereignty remains
a crucial element in today’s world and its manifestation is tri-dimensional in the
land, maritime and air spaces. Conceptualisation of sovereignty is definitely not a
zero-sum game. What a state loses in one respect in the exercise of its sovereignty
it obviously gains in some other respect. For instance, the Lockerbie case shows that
the reach of a foreign state’s power to deal with the perpetrators of aerial crimes

27 Hopper, Living with Globalization (London: Bloomsbury Academic, 2006), p. 39; Hopper in this case
aligns himself with other theorists like Zygmunt Bauman who claim that ‘[t|he dissipation of the
social rebounds in the consolidation of the tribal. As identities go, privatisation means tribali-
zation’, Zygmunt Bauman, ‘From Pilgrim to Tourist — or a Short Story of Identity’, in Stuart Hall
and Paul du Gay (eds.), Questions of Cultural Identity (London: Sage), p. 57.

28 Keynesianism cultural and economic forces also had their run in Africa via the dictat of neo-
colonial institutions of western nations such as the IME the World Bank and the OECD. In
conjunction with the ascendancy of the neoliberal agenda (J. Rapley, Understanding Development and
Practice in the Developing World, (3rd ed., New York: Lynne Rienner, 2007), p. 3) Privatisation refers
to the transfer of the ownership (and the entire incidence of ownership, including management)
of a public enterprise to private investors. (E. Theme, The Incubus: The Story of Public Enterprise in
Nigeria (Llagos: Helmsman Associates, 1997), p. 27). Colonial governments in Africa owned most
agencies across Africa. The task of providing infrastructural facilities such as railways, roads,
bridges, water, electricity and port facilities fell on the colonial government due to the absence of
indigenous companies with the required capital as well as the inability or unwillingness of foreign
trading companies to embark on these capital intensive projects. This involvement was expended
and consolidated by the Colonial Welfare Development Plan (1946-56) formulated when the
Labour Party came to power in the United Kingdom. (O. Igbuzor, ‘Privatization in Nigeria,
Ciritical Issues of Concern to Civil Society’ (3 September 2003), paper presented at a Power
Mapping Round Table Discussion on The Privatization Programme in Nigeria organised by the
Socio-Economic Rights Initiative in Abuja available at http://www.dawodu.com/otive2.htm,
accessed 9 December 2013). In Nigeria such enterprises include the Nigerian Railway Corporation
(NRC), Nigerian Telecommunications (NITEL), Nigerian Postal Services (NIPOST) and other
enterprises. E. C. Ugorji, ‘Privatization/Commercialization of State-Owned Enterprises in
Nigeria: Strategies for Improving the Performance of the Economy’, Vol. 27, Comparative Political

Studies, (1995), pp. 537-60.
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has become more formidable even as we lament the decline of sovereignty.? This
paradox is aptly captured in the interesting submission of one academic writer
who comments that sovereignty should not be thought of ‘as the object of some
kind of zero sum game, such that the moment “x” loses it, “y” necessarily has it.

Let us think of it rather more as of virginity, which can in at least some

circumstances be lost to the general satisfaction without anybody else gaining it’.*

2.3 Jurisdiction within sovereignty

The doctrine of jurisdiction emerged in the seventeenth century from the concepts
of sovereignty and territoriality. Its development led through the statute theory
to the Huber Storyan maxim and it became fully established in the nineteenth
century.?! Jurisdiction in a strict legal sense denotes the particular rights or
accumulation of rights quantitatively less than the norm, which the omnibus
term of sovereignty covers. In other words, while the term ‘sovereignty’ covers
the total legal personality of a state, jurisdiction refers to particular aspects of the
substance, especially rights (or claims), liberties and powers.?? Thus, jurisdiction is
the authority a state exercises over natural and juristic persons and property

29 Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident at
Lockerbie (Libyan Arab Jamahiriya v. United Kingdom) (Libyan Arab Jamahiriya v United States of America).
On 3 March 1992, Libya filed in the Registry of the Court two applications instituting proceedings
against the UK and the US concerning disputes on the interpretation or application of the
Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation signed in
Montreal on 23 September 1971. Libya referred to charges made by the Lord Advocate of
Scotland and an American Grand Jury against two Libyan nationals suspected of having caused
the destruction of Pan Am flight 103 over the town of Lockerbie, Scotland, on 21 December 1988,
in which 270 people died. Following these charges, the UK and the US demanded that Libya
surrender the suspects for trial either in Scotland or in the US. The Security Council of the United
Nations subsequently adopted three resolutions (731, 748 and 883, two of which imposed
sanctions) urging Libya ‘to provide a full and effective response’ to the requests of the UK and US
‘so as to contribute to the elimination of international terrorism’). After a protracted case, the
parties agreed to a novel procedure, which is a significant victory for the long arms of national
courts. This witnessed the transfer to the Netherlands, for trial by a Scottish court, of the two
Libyan nationals suspected of having caused the Lockerbie incident. See also wnfra, chapter 3.

30 Alston, op. cit., p. 435, note 4. For further discussions on the shrinking of the concept of sovereignty
in modern day international relations see Neil MacCormick, ‘Beyond the Sovereign State’,
Vol. 56, Modern Law Review, (1993), pp. 1-18; Walter B. Wriston, The Twilight Of Sovereignty: How
The Information Revolution Is Transforming Our World (New York: Maxwell Macmillan International,
1992); J.-M. Guehenno, The End of the Nation State, (Minneapolis: University of Minnesota Press,
1995), p. 435.

31 One of the leading Roman jurisconsults of the early third century ap, J. Paulus, formulated the
term ‘statute theory’ which has long influenced the doctrine of jurisdiction. In Italy the concept
‘statutum non ligat nisi subditos’ became accepted around 1200 ap. In effect it denied the absolute
power of lex fori and around the 16th century writers like Bertrand d’Argentre spelt out the essence
of the statute theory by distinguishing between pofestas and jurisdiction. The ‘Huber Storyan maxim’
refers to the theory developed in Ulricus Huber’s work titled De Conflictu legum diversarum in diversis
imperiis, which was written in 1948. In terms of the Storyan maxim, territorial jurisdiction means
that each state has exclusive jurisdiction within its own territorial domain over persons, property,
things and legal transactions done within it, including the extraterritorial activities of such persons.
See Csabafi, op. cit., pp. 49-51, notes 51-2.

32 Brownlie, op. cit., p. 85.
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within it. It concerns mostly the exercise of this power on a state territory or
quasi-territory; however, some states exercise a measure of their jurisdiction both
ex-territorially and extra-territorially. States which claim ex-territorial jurisdiction
threaten punishment for certain acts either against the state itself, such as high
treason, forging bank notes, and the like or against its nationals, such as murder,
arson, libel and slander.* States that claim extra-territorial jurisdiction, chiefly the
United States, have taken the view that whenever activity abroad has consequences
within the state which are contrary to local legislation then that state may make
orders requiring such things as the disposition of patent rights and other property
of foreign corporations, the reorganisation of industry in another country, or
the production of documents.?! It need only be said that this sort of jurisdiction
(mostly in the context of economic issues) is a source of serious controversy
between the very few states that practice it or acquiesce to its exercise and the
majority of states which are opposed to it.*®

Beale narrowly defined the concept of jurisdiction in the following words: “The
power of a sovereign to affect the rights of persons whether by legislation, by
executive decree, or by judgement of a Court’.*® This definition is narrow in that
it restricts jurisdiction to powers over persons alone. In McDonald v Mabee,”’ Justice
Holmes said that the ultimate basis of jurisdiction is ‘physical power’ and in
Wedding v Meyler’® he equated jurisdiction with ‘authority’. It can, thus be said that
state jurisdiction refers to the capacity of a state to exercise certain powers. That
1s the state’s right to regulate or affect by legislative, executive or judicial measures
the rights of persons, property acts or events within its borders. But such actions
are not always entirely and exclusively of domestic concern.* Fawcet, thus
correctly noted that in exercise of its sovereignty a state has the jurisdiction to
forbid the entry into any part of its territory any person or thing such as aircraft
or pesticide.” In equal manner, such jurisdiction is forbidden outside territorial

33 See L. E. L. Oppenheim, International Law: A Treatise, Vol. 1, 8th edn (London: Longmans, 1963),
p- 331. See also U. O. Umozurike, Introduction to International Law, (Lagos: Spectrum, 1993), p. 85.

34 See for example the case U.S. v Aluminium Co. of America, 148 F. 2d 416 (1945) and U.S. v Watchmakers
of Switzerland Information Center Inc., 133 F. Supp. 40 (1955); 134 E.

35 See Brownlie, op. cit., pp. 310-12; M. N. Shaw, International Law, 4th edn (Cambridge: Grotius
Publication, 1997), pp. 483—4.

36 Joseph Beale, “Jurisdiction of a Sovereign State”, Vol. 36, Harvard Law Review (1922-3), p. 24.

37 90 US 230 (1916).

38 192 US 573, 584 (1904).

39 Csabafi, op. cit., p. 49.

40 Ivory Coast closed its 700km (450-mile) land, sea and air border with Ghana in 2012 after several
people were killed in an attack on an army checkpoint by what was described as an attack from
‘armed elements from Ghana’ who carried out the attack in the border town of Noe. In 2014 some
West African nations imposed travel restrictions in a last-ditch attempt to stop the worst ever
outbreak of Ebola, a disease with a mortality rate of up to 90 per cent that killed hundreds in
Liberia, Sierra Leone and Guinea. BBC News, ‘Ivory Coast closes Ghana border after Deadly
Attack’ 22 September 2012, available at http://www.bbc.co.uk/news/world-africa-19683708,
accessed 5 August 2014; Javier Blas, ‘Borders closed to tackle Ebola outbreak’, Financial Times, 28
July 2014 available at http://www.ft.com/cms/s/0/8feaal’58-1662-11e4-93ec-00144feabdc0.
html#axzz39Y2FAWJA, accessed 5 August 2014; J. Fawcett, “Domestic Jurisdiction”, 132 Recuell
Des Cours (1971), p. 431.
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limits especially within the jurisdiction of another state without its consent.!!
These assertions inevitably bring us to a discussion of state territory within the

context of the principle of state territorial supremacy or sovereignty.

2.4 Westphalian vs indigenous sovereignty

The idea peddled in some Western literature that Europe is the birthplace of both
the nation and the state is disappointing and ill-conceived.*? Since the principle of
sovereignty could only have had its origins in the 1648 Treaty of Westphalia that
recognised a new form of political organisation in Western Europe then it is no
more than a relatively new phenomenon, and just another form of arrangement
of political life in Europe following the Res publica Christiana of the Middle Ages.
The question is why is the inherent sovereignty of tribal peoples and indigenous
precolonial African states not to be regarded as sovereignty? Numerous African
indigenous political systems were headed by sovereigns who answered to no one.
Sovereignty in our view is ancient as a legal and political concept. It is, thus, both
a cause and symptom of human civilisation in Africa. Its manifestations in Africa
date back to antiquity and predate the Westphalian conceptualisation found in
modern literature. The idea that sovereignty as a juridical concept is beyond
African political conceptualisation is not convincing. Much of such reasoning is
based on impatience in studying African history —a quite difficult field of research
but one that is very fulfilling in its enrichment of interdisciplinary research. The
following account of an encounter with one of Sub-Saharan Africa’s greatest
cities by a Western scholar is revealing.

There came to me through that distance the outline of a wall both tall and
long, a city wall. Very big was this wall, said our navigator-sergeant. It was
built of mud and timber, and it went right round a city lost in this African
nowhere. One day, he said he was going to get himself inside that city. All he
could tell about it, meanwhile, was its name. ‘Kano, K-a-n-o. Ever heard of
it? Of course you haven’t. It’s there though . . . It’s old they say. Five hundred
years old, they claim. Don’t see how it can be though.’ I found out later. Kano
was seven hundred years old, If not a lot more. But even five hundred years
meant history, and there wasn’t any history in Africa, as far as I'd ever been
taught. Perhaps one should find out.*

Europeans of the nineteenth century believed that Africans had never built their
own nations. At best Africans are said to be grouped only into tribes. In an
intellectual tradition that doubts the existence of cities in an entire continent there
is little hope of thorough application of socio-legal and historical research to the

41 Fawcet, ibid., p. 431.

42 See, for instance, Hastings Donnan and Thomas M. Wilson, Borders: Frontiers of Identity, Nation and
State (Oxford and New York: Berg, 1999), p. 7.

43 Davidson, op.cit., pp. 6-7.
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understanding of its legal jurisprudence. Conceptualisation of sovereignty in
relation to national territory is in fact prevalent in nearly all African cultures.
African political systems pre-dating extensive contact with Arabs and Europe are
of course familiar with nation states as a philosophy of societal organisation. The
continent’s people produced nations, nation states and states in their classical
senses before the advent of any form of colonialism on the continent. Archaelogical
evidence of clearly demarcated early states in Yoruba land within the forest zone
of West Africa date back to the fourteenth and sixteenth centuries which was
around the same time comparable states were formed in the savannah regions
of Northern Africa.** The very idea that important legal concepts are only
conceivable by certain cultures or that they were first discovered by legal families
that are in many cases less than 2000 years old is somewhat offensive to reason.

The history of early states of Western and Central Sudan is replete with
properly constructed state territory that experienced and coped with both internal
and external threats and conflicts. A military historian cites some examples:

Ghana, the earliest known state of western Sudan, which fell in 1076 to the
Almoravids following a long period of tension between it and its northern
neighbours, the Sanhaja, but Ghana regained its independence following the
collapse of the Almoravid movement in about 1087 and maintained its
position as the greatest kingdom in the Western Sudan. Ghana was finally
subdued and crushed, however by the Sosso, their Sudanese neighbours. The
next state which is known to have experienced internal and external conflicts
was the kingdom of Mali, which became the next notable state in Western
Sudan after it vanquished the Sosso . . . The Songhay Empire succeeded the
Mali . .. There were similar scenarios in Central Sudan. Here the Kanuri
Empire of Kanem had emerged as an imperial power in the thirteenth
century with its base on the eastern side of Lake Chad ... The succeeding
second Kanuri state of Bornu on the west of Lake Chad also saw violent
conflicts. The new state built a walled capital at Ngazargamu.*>

Historical facts like these have, however, not influenced the definitions found in
public international law which appear to exclude the concept of statehood from
precolonial Africa. One of the most under-reported facts of academic legal
literature is the near total monopoly that Western writers, scholars, diplomats
and statesmen have in recording the history of international relations and the
evolution of the international legal order. This monadic control affords Western
intellectualism the near singular advantage of cultivating the international legal
agenda, as well as opportunities to nurture, amend and abrogate principles of
international law in accordance with Western regional and group expediencies.

44 Sec Peter G. Stone, Cultural Heritage, Ethics and the Military (England: Boydell Press Series, 2011),
p. 158;
45 1Ibid., pp. 158-9.
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At the root of such considerable influence is a deliberate arrogation of the power
to declare, to define and to recognise. This influence, in its purest form, is expressed
in Anglo-Saxon scholarship, and is guarded jealously through the processes of
economic, diplomatic and political hegemony.*® Perhaps an example of such
arrogation may be found in the politico-legal formulation of the concept of ‘failed
states” which started as a rhetorical tool of exclusion of certain states by leading
Western politicians but which has been picked up even by legal scholars. Hence
leading international scholars like James Crawford believe perhaps quite
unfortunately that ‘. . . apparently much of Africa and swathes of Asia are covered
by the term (failed states)’ [parenthesis added].*” By such broad and careless
classifications the opportunities and international relevance that ought to be
available to large swathes of mankind resident in places like Africa are whittled
down by sheer exercise of the power to declare. Not many writers care to mention
that the history of formation of European states was not perfectly linear and that
the processes were slow and difficult. The rhetoric on occasion is in fact predictive
of future dangers to the independence of African states. As Wedgwood explains,
‘At times there is almost an intimation that sovereignty does not properly belong
to people who cannot employ it well’.*®

The prevalence of ethnocentricity and/or sheer tribalism in the interactions
within and between nations and states in Africa has created the impression in
Western literature that Africa is organised into tribes whereas other countries
particularly of the Western extraction have nationalism. But the human need for
a sense of belonging is universal phenomena. In Africa as in every continent in
the world, tribalism exists and is ‘driven by fear and confusion and fed by the
reassuring “sameness” of others in the group’.** Basil Davidson, for instance, in
comparing what is often described as African tribalism to Hungarian nationalism
in the 1950s found little or no difference between the two. Both, he noted, contain
the perversities of nationalism. There is in both cases a reliance on the Janus-like
nature of the national spirit that demands freedom with one face and denies it
with the other. He concludes, therefore, that ‘the nation state in Eastern Europe
— but just as in Africa — has failed to meet the high claims of its promoter and the
promises of its propagandists’.>

At any rate at the end of the period of collapse of the colonial empires in
Eastern Europe and later in Africa about a dozen new nation states took shape in
Europe out of the collapsed old internal empires and above 50 new states emerged

46 See generally Gbenga Oduntan, “International Law and the Discontented: How the West
Underdeveloped International Laws”, in Parashar, Archana and Amita Dhanda (eds), Decolonisation
of Legal Knowledge (India: Routledge, 2009).

47 James Crawford, The Creation of States in International Law, 2nd edn (Oxford: Clarendon Press, 2006),
p. 721.

48 Ruth Wedgwood, “The Evolution of United Nations Peacekeeping”, 28 Cornell International Law
Journal (1995), pp. 631, 636, cited in Crawford, op.cit., p. 721.

49 Horsman and Marshall, Afler the Nation-State: Citizens, Tribalism and the New World Disorder (London:
Harper Collins, 1995), p. x; see also Hopper, p. 39.

50 Davidson, op.cit., p. 18.
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in Africa. These states all appeared to have adopted the sovereign models found
in the history of Western states like England and France.’!

2.5 The principle of territorial jurisdiction
The land Resource is the first essential to any state.*?

Territorial jurisdiction is seen as the sum total of the state’s powers in respect of a
portion of flerra firma under its governmental authority including all persons and
things therein, and the extra-territorial activities of such persons.>® It denotes the
power of legislation, executive and judicial competence over a defined territory.*
It 1s generally derived from territorial sovereignty, but it may also be derived from
treaties, as in the case of mandated, trust or leased territories. It may also derive
from occupatio pacifica or bellica.> The principle of territorial supremacy arises from
the view that a state has absolute and exclusive authority over people, things and
events within its own territory and, therefore, may exercise jurisdiction over them
in all cases.’® It is in exercise of territorial jurisdiction that the sovereign mints
currency — hence the anachronistic connotation of the gold coin as the ‘Sovereign’
in England around the reigns of Henry VII and Charles 1.7 But the problem of
what may properly be considered state territory for purposes of jurisdiction is not
always clear. This brings us to the concept of territory itself.

The corpus of state territory and its appurtenances (airspace and territorial sea
together with the population and government), comprise the physical and social
manifestations of the state, which is the primary type of an international legal
person.’® The territory of a state is separated from those of other states by
boundaries. A boundary may be natural or artificial.®® Apart from land territory,
which is permanently above low-water mark, territorial sovereignty may be exerted
over all the geographical features associated with or analogous to land territory.

51 Ibid., p. 267.

52 Lucie Carlson and Allen K. Philbrick, Geography and World Politics (NJ: Prentice-Hall, Inc., 1958), p.
56.

53 B. Cheng, “The Extra-Territorial Application of International Law”, Current Legal Problems (1965),
p. 135.

54 Umozurike, op. cit., p. 86.

55 Cheng, op. cit., p. 135.

56 Some authors like Starke choose to refer to these overwhelming powers as territorial sovereignty.
The question then arises as to whether there is a possible distinction between territorial sovereignty
and territorial jurisdiction. Oppenheim seems to have effectively answered this query by stating
that he sees ‘Independence and Territorial as well as personal Supremacy (which Starke seems to
have referred to as territorial sovereignty) as aspects of Sovereignty’ (brackets added). cf. Brownlie,
op. cit., pp. 105-6. See J. G. Starke, Introduction to International Law (London: Butterworths, 1984),
pp- 151-2. Oppenheim, op. cit., p. 286. See also D. H. Ott, Public International Law in the Modern
Waorld (UK: Pitman, 1987), p. 135.

57 Wendy Brown, op.cit., p. 57.

Brownlie, op. cit., p. 107.

59 Umozurike, op. cit., p.107.
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Permanence, accessibility and natural appurtenance are naturally essential
qualities. Furthermore, it is clear that, no one knowledgeable in international law
can deny that the territory of a state including its earth surface (*. . . a sector of the
earth below and a sector of space above’)*” are within the areas of exercise of
jurisdiction permitted by international law. Indeed, the tri-dimensionality of state
territory is recognised in customary international law. A state’s territory is
considered to consist of three sectors:*!

1. legitimately owned land mass within its borders, including the internal water
territories, rivers, lakes, reservoirs, canals and the territorial sea;

2. the land mass below the surface of the soil (including its mineral resources)
down to the centre of the earth and;

3. the airspace and atmosphere above the ground level up to an extent which is
still the subject of intense debate in academic circles.

In spatial terms the law knows two other types of regime, which must be
highlighted. They are the res nullius and the res communis. The res nullius 1s that land
territory or environment legally susceptible to acquisition by states but not as yet
placed under any state’s territorial sovereignty. The European powers made use
of this concept which though legal in form was often political in application in
that it involved the occupation of large areas in Asia and Africa which were often
in fact the seat of previously well-organised communities.®? There have also been
some unsuccessful attempts to forge a link between this concept and outer space
territory. In fact it would appear that with or without the use of the technicality of
res nullius, certain states are set to embark on the introduction of property rights
over outer space-based resources for national and private ends despite the position
of current international law on this issue. The res communis 1s that territory or
environment such as the high seas or Antarctica, which is not capable of being
legally placed under state sovereignty. In accordance with customary international
law and the dictates of practical convenience, the airspace above and subsoil
below each of the three categories, state territory, res nullius and res communis are
included in each category.®®

The tri-dimensionality theory of territorial jurisdiction received judicial assent
in relation to African situations in the reasoning of the ICJ in the Frontier Dispute
(Benin/Niger) 2002. The Chamber took note of Niger’s claim that its boundary
with Niger in a particular sector is situated at the middle point of each of a set of
bridges given that the construction and maintenance of these structures has been
financed by the parties on an equal basis and that the bridges are their joint
property. Benin, for its part, submitted to the court that a difference between the

60 J. C. Cooper, “High Altitude Flight and National Sovereignty”, Explorations in Aerospace Law: Selected
Essays, (Montreal: McGill Univ. Press, 1968), p. 157.

61 G. L. Tunkin, (ed.), International Law (Moscow: Progress, 1988), p. 400.

62 Ian Brownlie, Principles of Public International Law (Oxford: Clarendon Press, 1966), p. 118.

63 Ibid., p. 98.
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location of the boundary on the bridges and the course of the boundary in the
river beneath would be incoherent. The Chamber observed that, in the absence
of an agreement between the parties, the solution would be to extend vertically
the line of the boundary on the watercourse and noted that this solution accords
with the general theory that a boundary represents the line of separation between
areas of state sovereignty, not only on the earth’s surface but also in the subsoil
and in the superjacent column of air.®* Moreover, the solution consisting of the
vertical extension of the boundary line on the watercourse avoids the difficulties
which could be engendered by having two different boundaries on geometrical
planes situated in close proximity to one another. Following this line of reasoning,
the Chamber concluded that the boundary on the bridges between Gaya and
Malanville follows the course of the boundary in the river.®>

It suffices to mention that territorial jurisdiction also determines the appropriate
forum in civil actions and service of court papers can only be served out of the
boundaries of a state (i.e. jurisdiction) by leave of court. A total lack of territorial
connection may remove a dispute from the competence of a state.

2.6 Territory and territorial acquisition in public
international law and international relations

The territorium is the sum of the lands within the boundaries of a community
[civitatis]; which some say is so named because the magistrate of a place
has the right of terrifying [ferrend:] that is exercising jurisdiction, within its
boundaries.®

Territory is both a political and legal term and concerns the relation between
sovereignty, land and people.®’ Territory derives its roots from the Latin ferra
meaning land or terrain and the compound — territorium — which by the prefix

64 Gbenga Oduntan, Sovereignty and Jurisdiction in the Airspace and Outer Space Legal Criteria for Spatial
Delimitation (Oxon: Routledge, 2012) pp. 11-39, 169.

65 This finding was made without prejudice to the arrangements in force between Benin and Niger
regarding the use and maintenance of the road in issue. The Chamber specifically observed in
particular that the question of the course of the boundary on the bridges is totally independent of
that of the ownership of those structures, which belong to the parties jointly. The logic of the
court’s jurisprudence in this area is particularly useful for those tasked with the role of demarcation
according to the court’s decision. This is in that even where the delimitation achieved by the court
deprives a state of the ownership of a boundary road, bridge or maintained track, it may still
access that feature for the purposes of maintenance and/or use. Similar issues have cropped up at
the demarcation stages of the Cameroon—Nigeria process in relation to the implementation of the
Court’s judgment in the Northern sector.

66 Pomponius Manual in the Digest of Justinian cited in Stuart Elden, Terror and Territory: The Spatial
Extent of Sovereignty (Minneapolis: London), p. v.

67 A critical interpretation of the basis for the emergence of this concept in the way it is
recognised has been explored elsewhere: see Stuart Elden, “Missing the Point: Globalisation,
Deterrritorialisation, and the Space of World”, in Transactions of the Institute of British Geographers,
Vol. 30, No. 1 (2005), pp. 8-19, and ‘Governmentality, Calculation, Calculation, Territory’, in
Environment and Planning D: Society and Space, 25, p. xxvi fI.
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‘orium’ denotes ‘the place of something’ or surrounding something, Although the
etymology of territorium according to the Oxford English Dictionary is “unsettled’, Awe
or Majestas ‘has always been a synonym of sovereignty’.? It is described as:

. usually taken as a deriv[ative]: of terra earth, land (to which it was
certainly referred in popular [Latin]. When altered to terratorium); but the
original form [ferritorium] has suggested derivation from ferrere to frighten.®

Territory is, therefore, both spatial and locational in referring to ‘the place
surrounding an area’.’’ In this sense we can envisage that the location of such
an ‘area’ at least in our modern world can indeed be maritime, aerial or celestial
as long as it is a space, place or sphere of physical activities capable of being
occupied by use or for passage. It is interesting that territory has in time, however,
acquired a popular meaning of a ‘bounded space’. One of the problems that
emanate from such a view has been adduced to by the query ‘what is space?’,
and ‘how is it bounded?’”! It is for this reason that one author concluded quite
persuasively that:

A properly critical political theory of territory needs to investigate the
quantification of space and the role of calculative mechanisms in the
commanding of territory, and the establishment of borders.”?

René Descartes also helpfully suggested that geometry is the science that best
allows us to conceptualise spatial territory. Analytical geometry and the entire
gamut of scientific methodology of spatial measurement have indeed provided
the techniques to map out the various terrains known to mankind including
deserts, arctic, polar and even celestial bodies and the geostationary orbit.”® It is
for this reason that this book proceeds from the a prior: position that determination
of territorial extents by objectively verifiable criteria is both human instinct and a
legally obligatory act. It makes good policy both in the domestic and international
legal orders for there to be distinct territories and a fundamental understanding
of the juridical nature of all forms of physical and extra-terrestrial territories.
A corollary position of this view is that wherever possible the precise distinction
in terms of delimitation and demarcation of all territories must be attempted if
not achieved.

68 Jacques Derrida, Rouges: Two Essays on Reason, trans. Pachale-Anne Brault and Michael Naas
(Stanford, CA: Stanford University Press, 2005), p. 81.

69 J. A. Simpson and E. S. C. Weiner, The Oxford English Dictionary, 2nd edn (Oxford: Clarendon Press,
1989), Vol. XVII, Su-Thrivingly, 819.

70 Elden, op.cit, p. xxix.

71 Elden, ibid., p. xxvii.

72 Ibid., p. xxvii.

73 Ibid., p. xxvi. Elden points out that advances in the time of Descartes including analytic geomentry
(which he pioneered using algebra and equations), partnered with developments in cartography
and land surveys, as well as more accurate means of measuring time, allowed for the accurate
determination of longitudes and latitudes.
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There are at least 267 separate geographic entities in the world today. This
includes 195 independent states.”* ‘Independent states’ are constituted by peoples
politically organised into separate sovereign states with definite territories.

Furthermore, there are dependencies and areas of special sovereignty connected
to states like Australia (Ashmore and Cartier Islands, Christmas Island, Cocos
(Keeling) Islands, Coral Sea Islands, Heard Island and McDonald Islands, Norfolk
Island); China (Hong Kong, Macau); Denmark (Faroe Islands, Greenland); France
(Clipperton Island, French Polynesia, French Southern and Antarctic Lands, New
Caledonia, Saint Barthelemy, Saint Martin, Saint Pierre and Miquelon, Wallis
and Futuna); the Netherlands (Aruba, Curacao, Sint Maarten); New Zealand
(Cook Islands, Niue, Tokelau); Norway (Bouvet Island, Jan Mayen, Svalbard); the
UK (Akrotiri, Anguilla, Bermuda, British Indian Ocean Territory, British Virgin
Islands, Cayman Islands, Dhekelia, Falkland Islands, Gibraltar, Guernsey, Jersey,
Isle of Man, Montserrat, Pitcairn Islands, Saint Helena, South Georgia and the
South Sandwich Islands, Turks and Caicos Islands); and the US (American
Samoa, Baker Island, Guam, Howland Island, Jarvis Island, Johnston Atoll,
Kingman Reef, Midway Islands, Navassa Island, Northern Mariana Islands,
Palmyra Atoll, Puerto Rico, Virgin Islands, Wake Island (consolidated in United
States Pacific Island Wildlife Refuges entry)).”

In addition to independent states and dependent territories there are other
geographic entities of contested existence like Taiwan; sector claims in Antarctica,
Gaza Strip, Paracel Islands, Spratly Islands, West Bank, Western Sahara; as well

74 The 195 independent states are as follows: Afghanistan, Albania, Algeria, Andorra, Angola,
Antigua and Barbuda, Argentina, Armenia, Australia, Austria, Azerbaijan, The Bahamas,
Bahrain, Bangladesh, Barbados, Belarus, Belgium, Belize, Benin, Bhutan, Bolivia, Bosnia and
Herzegovina, Botswana, Brazil, Brunei, Bulgaria, Burkina Faso, Burma, Burundi, Cambodia,
Cameroon, Canada, Cape Verde, Central African Republic, Chad, Chile, China, Colombia,
Comoros, Democratic Republic of the Congo, Republic of the Congo, Costa Rica, Cote d’Ivoire,
Croatia, Cuba, Cyprus, Czech Republic, Denmark, Djibouti, Dominica, Dominican Republic,
Ecuador, Egypt, El Salvador, Equatorial Guinea, Eritrea, Estonia, Ethiopia, Fiji, Finland, France,
Gabon, The Gambia, Georgia, Germany, Ghana, Greece, Grenada, Guatemala, Guinea, Guinea-
Bissau, Guyana, Haiti, Holy See, Honduras, Hungary, Iceland, India, Indonesia, Iran, Iraq,
Ireland, Israel, Italy, Jamaica, Japan, Jordan, Kazakhstan, Kenya, Kiribati, North Korea, South
Korea, Kosovo, Kuwait, Kyrgyzstan, Laos, Latvia, Lebanon, Lesotho, Liberia, Libya, Liechtenstein,
Lithuania, Luxembourg, Macedonia, Madagascar, Malawi, Malaysia, Maldives, Mali, Malta,
Marshall Islands, Mauritania, Mauritius, Mexico, Federated States of Micronesia, Moldova,
Monaco, Mongolia, Montenegro, Morocco, Mozambique, Namibia, Nauru, Nepal, Netherlands,
New Zealand, Nicaragua, Niger, Nigeria, Norway, Oman, Pakistan, Palau, Panama, Papua New
Guinea, Paraguay, Peru, Philippines, Poland, Portugal, Qatar, Romania, Russia, Rwanda, Saint
Kitts and Nevis, Saint Lucia, Saint Vincent and the Grenadines, Samoa, San Marino, Sao Tome
and Principe, Saudi Arabia, Senegal, Serbia, Seychelles, Sierra Leone, Singapore, Slovakia,
Slovenia, Solomon Islands, Somalia, South Africa, South Sudan, Spain, Sri Lanka, Sudan,
Suriname, Swaziland, Sweden, Switzerland, Syria, Tajikistan, Tanzania, Thailand, Timor-Leste,
Togo, Tonga, Trinidad and Tobago, Tunisia, Turkey, Turkmenistan, Tuvalu, Uganda, Ukraine,
United Arab Emerites, United Kingdom, United States of America, Uruguay, Uzbekistan,
Vanuatu, Venezuela, Vietham, Yemen, Zambia, Zimbabwe: see the CIA, The World Factbook
available at https://www.cia.gov/library/publications/the-world-factbook/docs/notesanddefs.
html, accessed 10 December 2013.

75 Ibid.
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as territories of unfolding juridical nature such as the European Union. The land
boundaries in the world total add up to approximately 251,060km (and that is
where effort has been expended to prevent the counting of shared boundaries
twice). Most states share boundaries with multiple land or maritime neighbours.”®
Nearly a quarter of all independent states are landlocked. Liechtenstein and
Uzbekistan are in fact doubly landlocked. Africa has two interesting examples —
Zambia which is completely surrounded by eight states (Congo DRC, Angola,
Malawi, Zimbabwe, Mozambique, Tanzania, Namibia and Botswana) and
Lesotho which is not only landlocked but country locked as it is completely
surrounded by South Africa.”” Fortunately, however, virtually all states have access
naturally to their airspace and a potential direct access to outer space depending
only on their level of rocket technological acquisition or interest in procurement
of launches through spacecraft in their own states or through the airspace of
other states.

Territory may be acquired by many means and there is much truth in the
statement of Brownlie that the student of the materials on the acquisition of title
to territory is apt to erroneously feel that he is studying the history of a class of
disputes, instances of which are unlikely to arise in future. He wrote:

... [1]n one sense at least law is history and the lawyer’s appreciation of the
meaning of rules relating to acquisition of territory and of the manner of
their application in historical cases will be rendered more keen by a knowledge
of the historical development of the law . .. In other words, the principles
developed in relation to the normal territorial areas provide useful analogies
for those engaged in building a legal regime for any international space.”®

In reality there is a continuing relevance of the classical modes of territorial
acquisition and the entire question of modes of territorial acquisition is of current
legal significance. This will remain so for a considerable length of time. A cursory
glance at the work of the International Court of Justice (IC]) in the last ten years
alone will reveal that the Court is occupied with disputes arising out of territorial
questions. Many of these are as a result of controversy over the applicable root of
title and can only be resolved with reference to them.” It would appear that a

6 China and Russia, for instance, each border 14 other countries.

77 The list of presently recognised 45 landlocked states and territories is as follows: Afghanistan,
Andorra, Armenia, Austria, Azerbaijan, Belarus, Bhutan, Bolivia, Botswana, Burkina Faso,
Burundi, Central African Republic, Chad, Czech Republic, Ethiopia, Holy See (Vatican City),
Hungary, Kazakhstan, Kosovo, Kyrgyzstan, Laos, Lesotho, Liechtenstein, Luxembourg,
Macedonia, Malawi, Mali, Moldova, Mongolia, Nepal, Niger, Paraguay, Rwanda, San Marino,
Serbia, Slovakia, Swaziland, Switzerland, Tajikistan, Turkmenistan, Uganda, Uzbekistan, West
Bank, Zambia and Zimbabwe.

78 lan Brownlie, Principles of Public International Law, 5th edn (Oxford University Press, 1970),
pp. 125-6.

79 Those territorial and boundary-related disputes that have been litigated before the court in the last
decade are as follows: Proceedings jointly instituted by Burkina Faso and the Republic of Niger (Burkina Faso/
Republic of Niger) Maritime Dispute (Peru v Chile; 2010); Dispute regarding Navigational and Related Rights
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surprising proportion of frontiers taken for granted as settled are actually dormant
disputes waiting to erupt. States may at any time be called to prove territorial title
or defend their territorial sovereignty. The need to do so may in fact be on the
increase in the twenty-first century for many reasons. These include conflict over
natural and energy resources, challenge of inchoate titles and the consequences
of rapid and previously unimaginable changes in technological advancements.®
Developments in shipping technology, aviation, space technology and even global
warming continue to break down zones of inaccessibility to mankind and put
valuable resources within the reach of corporations and businesses. All these
make it necessary for the modern-day lawyer, statesman and decision-maker to
remain very familiar with the issues and nuances surrounding the legal modes of
territorial acquisition including of course the possible causes of loss of sovereignty
over territory.

Even the ancient concept of ferra nullius (1.e. land belonging to no one), which
arguably can no longer rear its head in modern times having been exposed as a
political tool for acquisition of territory by stealth in Africa and Asia by the
European powers, rather unfortunately remains relevant in legal analysis as root
of previous titles and in the resolution of disputes between states.®!

Territory may be transferred or acquired in one of several ways but the methods
are now restricted by current international law. Some methods are now of com-
pletely historical interest and some that are still employed are quite controversial
and are reminiscent of ‘the old international law’.

2.6.1 Occupation

This 1s one of the oldest means of acquisition of territory. Under this method a
territory that is not controlled by another state is taken over by way of occupation.

(Costa Rica v Nicaragua; 2005); Maritime Delimitation in the Black Sea (Romania v Ukraine; 2004); Sovereignty
over Pedra Branca/ Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v Singapore; 2003); Application
Jor Revision of the Judgment of 11 September 1992 in the Case concerning the Land, Island and Maritime Frontier
Dispute (EL Salvador v Honduras: Nicaragua intervening; 2002); Armed Activities on the Territory of the Congo
(New Application: 2002) (Democratic Republic of the Congo v Rwanda; 2002); Frontier Dispute (Benin v Niger;
2002); Territorial and Maritime Dispute (Nicaragua v Colombia; 2001). Note also celebrated cases such as
Land and Maritime Boundary Between Cameroon and Nigeria; Territorial and Maritime Dispute (Nicaragua v
Colombia); Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia v Malaysia; 1998).

80 According to International Energy Agency (IEA) forecasts, global energy demand will grow 45 per
cent between 2006 and 2030. See Communication and Information Office, “New Energy Realities
— WEO Calls for Global Energy Revolution Despite Economic Crisis”, 12 November 2008
(London) available at https://www.iea.org/press/pressdetail.asp?PRESS_REL_ID=275, accessed
May 2010; cf. International Energy Agency, World Energy Outlook 2008, Executive summary,
p. 13, available at http://www.worldenergyoutlook.org/docs/weo2008/WEO2008_es_english.
pdf, accessed 6 May 2008. Aside from territorial sovereignty there may also be issues of indigenous
rights and control to consider. See also Al Gedicks, The New Resource Wars: Native and Environmental
Struggles against Multinationals (Boston: South End Press, 1993), pp. 13-15, 156-60.

81 Note, for instance, that the terra nullius doctrine came to be tested and was mentioned directly
16 times in the determination of Singapore’s sovereignty over Pedra Branca in the case Sovereignty
over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge; Malaysia v the Republic of Singapore,
1C]J Reports, 2008.
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Up until the nineteenth century, Europeans denied statechood to territories
outside Europe with a few exceptions. Thus, if they did not have the military
power to adequately defend themselves, they could be subjugated and their
territory occupied by the first European power, which moves in that direction.
The Permanent Court of International Justice (PCIJ) later laid down the
constituent ingredients of effective occupation in the Eastern Greenland Case as:

(1) the intention to act as sovereign;
(i) adequate exercise of display of sovereignty.®?

An issue of current relevance regarding this mode of acquisition relates to the
contiguity theory advanced by the US and Canada to claim sectors in the Arctic.
In 2008 Russia dramatically staked a claim to parts of the Arctic by planting a flag
at the bottom of the sea. The penchant for flag-planting by states continued in
2010 when China staked its flag at the bottom of the contentious South China
Sea.?? This theory as well as that of historical ties has traditionally been used to
explain situations in which it is not clear exactly how much territory was subject
to occupation. It is, however, clear that the theory as well as the maintenance of
sector claims over an area increasingly regarded as international common remains
controversial. The legal theory of prior discovery and occupation was established
and followed in the Western Sahara Case.®* An advisory opinion was requested by
the UN General Assembly on the question of whether Western Sahara was terra
nullius as at the time Spain colonised the territory. The ICJ established that the
Western Sahara territory was actually inhabited by peoples who though were
of a nomadic nature were also socially and politically organised into tribal
groups under the suzerainty of chiefs who represented them. Crucially the Court
also concluded that the fact that Spain concluded treaties with local chiefs also
indicated that Spain could not have viewed the territory as terra nullius.

2.6.2 Cession

This is where right to possess certain territory as a sovereign is conferred by
agreement between intending grantor and grantee. Cession may take the form of
a treaty, sale, gift exchange or grant provided sovereignty is transferred. A ceding
state cannot give more than it has; defects in title as well as servitudes and other
rights survive the cession.?” Spain ceded the Caroline Island to Germany in 1899;

82 Norway-Denmark, PCIJ, Ser A/B (1933), No. 53.

83 Council of Foreign Relations, “China’s Maritime Disputes” available at http://www.cfr.org/asia-
and-pacific/ chinas-maritime-disputes/p31345#!/, accessed 6 August 2014; Arthur Zhu, “South
China Sea Cirisis: Invasion of Spratly Islands”, Policy Paper, Washington, DC, available at blogs.
yis.ac.jp/ 14zhua/files/2013/11/Policy-paper-FINAL-2hwalas.docx, accessed 6 August 2014.

84 Western Sahara Case, 1975 IC]J at 39.

85 Island of Palmas case 2 RIAA. (1928), See also Lee Seokwoo, “Continuing Relevance
of Traditional Modes of Territorial Acquisition in International Law and Modest Proposal”,
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France ceded Louisiana to the US in 1803 for 60 million Francs and Lombardy to
Italy in 1859 gratuitously. In 1902 and 1926, Britain made interval transfers of
Ugandan territory to Kenya, both under British rule. There is no reason to believe
that this form of territorial transfer will not remain relevant even in the twenty-
first century. Indeed the right to transfer territory is an attribute of sovereignty. It
1s, however, clear that if such cession is acquired by duress or force other rules of
international law will operate to nullify it.

2.6.3 Accretion, erosion and avulsion

All three refer to the changes to territory through geographical or geological
formations. Thus, in the simple case, deposits on a seacoast may result in an
extension of sovereignty. In the case of avulsion the change comes through
sudden, forcible and significant changes in river courses. In relation to these sorts
of geological events, no formal acts of appropriation are required. However any
addition will relate to areas already under effective occupation. Indeed because of
the slow and gradual nature of the process involved, it is clear that it is only a
matter of time before discussion of this mode returns to relevance in particular
cases. For instance, echoes of accretion and avulsion are to be found in the
arguments presented before the boundary commission in the Erntrea-Ethiopia
Boundary Dispute Arbitration, which began in 2000.%° Erosion of Tanzanian shores
of Lake Malawi/Nyasa is also one of the reasons which aggravate the dispute
between Malawi and Tanzania since this geological change allegedly decreases
Tanzanian territory and in effect increases that of Malawi.?’

2.6.4 Conquest or annexation

This is the acquisition of enemy territory after its conquest and a declared intent
to annex. For this mode of title to be effective, military conquest is not enough; it
must be followed by the intent to annex. There must be the declaration or other
act of sovereignty by duly authorised and competent persons intended to provide
unequivocal evidence of annexation. Italy formally annexed Ethiopia after its
conquest in 1936. The Allies expressly disclaimed this act after their victory in the
Second World War. Japan, for instance, established total control over Korea
through a gradual process that began at the end of the nineteenth century and
accelerated in the early years of the twentieth century, leading to the 1905
Protectorate Convention and to formal annexation in 1910. Questions as to the
legality of this under international law divided lawyers for decades as many
claimed that the position will have to include examination of both the state of
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Submitted under the aegis of the Permanent Court of Arbitration as a result of the 12 December
2000 Agreement between the Government of the Federal Democratic Republic of Ethiopia and
the Government of The State of Eritrea.

87 See discussion below relating to the Malawi-Tanzania mediation.
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international law at the time at which these events took place and international
law as exists today.®® The question will appear to have been well answered by
the unequivocal apology made by Japan in 2010. In more recent times Iraq
invaded Kuwait for the purposes of annexation in 1990 but UN resolutions
and enforcement actions under Chapter VII of the Charter were brought
to nullify and correct the illegality. It is perhaps safe to conclude that the
current state of international law does not permit the use of this mode of
acquisition any longer. As the case of Isracli occupation of Palestinian territories
demonstrates and has been restated in countless UN resolutions, occupation
of conquered territory no matter for how long cannot confer legitimate title to
the occupied territories. Conquest as a legal mode of acquisition is, therefore, of
purely historical value.

2.6.5 Prescription

This results from peaceful exercise of de_facto sovereignty for a long time, which
either confirms an existing title or extinguishes a prior title. Some jurists express
doubt as to whether prescription confers a good title. The Island of Palmas Case®
the Anglo-Norwegian Fisheries Case™® and the Eastern Greenland Case”' do, however,
support this principle. Prescription has featured regularly in recent African cases
although several states have discovered that it 1s actually difficult to use expressly
or impliedly in support of occupation. Prescription featured strongly in the
arguments of Nigeria in its claims over the Bakassi Peninsula but the claims
failed.?? Similarly in awarding Kaskili/Sedudu to Botswana, the IC]J took the view
that the necessary conditions for prescription cited by Namibia fell short of the
‘necessary degree of precision and certainty’ in that ‘. . . even if links of allegiance
may have existed between the Maubia and the Caprivi authorities, it has not
been established that the members of this tribe occupied the Island a ttre de
souverain . . .’; in other words that they exercised functions of the state authority
there on behalf of those authorities.”® Johnson stressed in support of prescription,
that the territory must be held under a claim of sovereign title, peacefully, publicly
and uninterruptedly for a long time.%* Fifty years was regarded long enough in the
British Guyana—Venezuela dispute.”

88 This raises the problem of ‘intertemporal law’: see Jon M. Van Dyke, ‘Reconciliation between
Korea and Japan’, Vol. 5 Chinese Journal of International Law, No. 1, pp. 215-39.

89 Op.cit., p. 829.

90 ICJ Rep (1951) 116.

91 PCIJ, Ser. A/B (1933), No. 53.

92 See below our criticism of the ICJ judgment on the Bakassi Peninsula.

93 Case Concerning Kaskili/Sedudu Island (Botswana v Namibia) 94, 13 December 1999, at 95-9.

94 D. H. N. Johnson, ‘Acquisitive Prescription’, in British Yearbook of International Law (1950), p. 345.
He identified four conditions which must be present for acquisitive prescription to operate. They
are: (i) the possession of the prescribing state must be exercised a titre de souverain; (ii) the possession
must be peaceful and uninterrupted; (iii) the possession must be public; and (iv) the possession must
endure for a certain length of time; see pp. 343-8.

95 Britain—USA, 89 BFSP (1896) 57.
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2.6.6 Renunciation or relinquishment

A state may readily relinquish territory or deny continuous or further sovereignty
or ownership over it. This may take the form of recognition that another state
now has title. It may be by agreement to confer territory or exercise of a power of
disposition to be exercised by another state or group of states. It is clear that an
option open to the state of Israel in the future with regard to the occupied
territories under its control is that of renunciation or relinquishment. This may be
appropriate in the face of international consensus expressed through widely
supported UN Security Council and General Assembly Resolutions, particularly
Resolutions 242 of 22 November 1967 and 348 of 22 October 1973 affirming
Israel’s obligation to withdraw from occupied territories.

2.6.7 Adjudication

The award of a tribunal is certainly a valuable root of legal title to territory but
the award is not of itself dispositive. In other words the existence of a pre-existing
root of title acquired through another mode is presumed.

2.6.8 Abandonment and dereliction

This is the negative counterpart of effective occupation in that in the face of
competing activity and claims by another; a State by conduct or by express
admission acquiesces to the extension of its competitor’s sovereignty. In very rare
situations a State may intend to abandon as well as formally and expressly
renounce its title to a piece of territory.

2.6.9 Discovery

Whereas mere discovery (i.e. visual apprehension) could not give a valid title,
symbolic acts of taking possession could have this result.”® This mode would seem
quite adaptable to the realities of outer space exploration but will in fact be
counter to the letter and spirit of Space Law based as it is on the principle of
Common Heritage of Mankind. In practice discovery may be accompanied by
symbolic acts like the planting of a flag. The Americans actually did plant their
flag on the moon but according to present-day international law act that does not
give them title to the moon. It may be suggested, therefore, that flag planting
exercises may have lost their potency as proof of occupation or first landing as it
may have had in antiquity. Today flag-planting appears to serve no more a value
than to express love for the motherland.

96 Brownlie, op.cit., p. 127.
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2.6.10 Papal grant

Among other works well pleasing to the Divine Majesty and cherished of
our heart, this assuredly ranks highest, that in our times especially the
Catholic faith and the Christian religion be exalted and be everywhere
increased and spread, that the health of souls be cared for and that
barbarous nations be overthrown and brought to the faith itself . . . we (the
Papacy) command you (Spain) ... to instruct the aforesaid inhabitants
and residents and dwellers therein in the Catholic faith, and train them in
good morals.”’

Papal grants though controversial were recognised in the fifteenth century as
root to title over territories some of which by size were several times bigger than
Spain and Portugal its principal beneficiaries. The Pope had power to grant or
transfer territory. This took place principally through the Bulls of Donation or the
so-called Alexandrine Bulls (Inter Caetera of 4 May 1493; Eximiae devotionis of 3
May 1493 and Dudum siquidem of 26 September 1493) — three papal Bulls of Pope
Alexander VI delivered in 1493. These documents purported to grant overseas
territories to Portugal and the catholic monarchs of Spain. The papal Bulls were
the basis for negotiation between Portugal and Spain and are the basis upon
which the Treaty of Tordesillas of 1494, dividing the non-Christian world beyond
Europe between them, was concluded. At first these arrangements were respected
by most other European powers, but as the Protestant Reformation proceeded
the states of Northern Europe came to consider them as a private arrangement
between Spain and Portugal.

Papal grant had some effect in Africa. By a Bull of 1454 Nicholas V granted
Alfonso V of Portugal the discoveries made and to be made on the West coast of
Africa. By the Bull of 25 September 1492, the Pope opened up the entire field of
oceanic space to Portugal and Spain. The Spaniards, however, were allowed only
to sail westward and not infringe the African monopolies of Portugal. By 1494
Portugal and Spain in the Treaty of Tordesillas, fixed their mutual limits at a line
drawn 370 leagues west of the Cape Verde Islands and in 1506 Pope Julius II
confirmed the treaty.”

Ultimately Papal grants are part and parcel of the generational fraudulence
and violent acquisitive philosophy encapsulated in the colonial project. It is little

97 English Translation of The Bull Inter Caetera (Alexander VI), 4 May 1493, Irances
Gardiner Davenport, ed., FEuropean Treaties bearing on the History of the United States and its
Dependencies o 1648 (Carnegie Institution of Washington, 1917, Washington, DC), at p. 75.
Also available at http://www.nativeweb.org/pages/legal/indig-inter-caetera.html, accessed
20 December 2013. See further H. Vander Linden, “Alexander VI and the Demarcation of the
Maritime and Colonial Domains of Spain and Portugal 14934, The American Historical Review,
22 (1916).

98 William Edward Hall, International Law (Cambridge: Cambridge University Press, 1990), pp. 967,
available at http://books.google.co.uk/books?id=P_ISAAAAIAA]&printsec=frontcover&source
=gbs_ge_summary_r&cad=0#v=onepage&q&f=false, accessed 18 August 2014.
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wonder then that various indigenous peoples particularly of the Americas have
increasingly questioned the legality of the papal Bull inter caetera which led to the
subjugation of their peoples, and called for their repeal.” It will be interesting to
see if similar questions will be raised in Spanish and Portuguese-colonised Africa.
This mode of title is clearly obsolete in modern times and its return to relevance
is highly unlikely if not impossible. As such papal grants will (deo volente) never
apply to Africa again in the future.!”

It must be noted that international law no longer confines itself to recognition
of state territory. The notion of territory today encompasses; sea territories,
Antarctic territories, polar territories, outer space territories (including celestial
terra firma), orbital territories and lunar territories etc. Some of these territories fall
under the jurisdiction and sovereignty of states while others are under the category
of ‘international spaces’. The unifying factor is that all are subject to international
law. The emerging concept of ‘common heritage of mankind’ along with other
formula like the ‘province of mankind’, operate to prevent many of the traditional
modes of acquisition from operating in relation to the high seas, Antarctica and
outer space. While there are useful analogies some of the traditional modes like
conquest and occupation stand rather more as relics of the past and reminders of
how the law must not be allowed to develop.

Orthodox analysis indeed does not account for the full range of interaction
between the various categories of territorial acquisition. There is always the
danger of doctrinal confusion over the modes of acquisition which may lead to
miscarriage of justice in present and future international territorial adjudication.
This is more so when the question relates to any of the newer and common
territories such as Antarctica, Polar regions, and within very strict legal limits,
outer space. Therefore, lawyers must remain knowledgeable about the older
categories. On the other hand a rigid attachment to the classic five ‘models’
without recognising any relationships and connections they may have to each
other may lead to confusing analysis. In fact the issue of territorial sovereignty or
title over territory is by its very nature complex and involves the application of
various principles of law both historical and modern. The process of reconciling
them cannot be ascribed to any single dominant rule or mode of territorial
acquisition. Disputes arising from the various means of territorial acquisition are
not entirely unlikely to repeat themselves, even if in new and novel contexts such
as in Antarctica and (in certain respects) outer space.

It must be stated that there is no rule that state territory must at all times be
contiguous and there have indeed been many cases of small and large non-
contiguous sovereign territories. The territorial state in such instances will enjoy
the full complements of coterminous territorial jurisdiction. This was certainly

99 John L. Allen Jr, “Indigenous Demand Revocation of 1493 papal bull”, National Catholic Reporter,
27 October 2000.
100 ‘God willing’ (in Latin).
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true of Germany’s right over East Prussia (1919-45), East and West Pakistan
(before 1971), and of US territory of Alaska. Fragmentation may be an indication
of other debilitating disability but it is not determinative of statechood. Neither
does fragmentation affect the full complements of the tri-dimensional nature of
territory. As aptly summed up by James Crawford ‘Sovereignty comes in all shapes

and sizes’.!0!

101 Crawford, op.cit. (2006), p. 47. States like Sao Tome and Principe consist of many small land
areas separated by vast amounts of maritime territory.



3 Frontiers and boundaries in
the context of international
legal framework of
territorial sovereignty
and jurisdiction

It is necessary to set the ambition of Africa to successfully demarcate and delimit its
independent and sovereign territories within the context of international law and
international relations. Terms like ‘boundaries’, ‘border’, ‘frontiers’, ‘delimitation
demarcation’ and ‘territory’ are often used interchangeably in language without
much deference to their technical and legal connotations. It is necessary to formulate
clear distinctions between these terms, which sometimes even in legal literature, are
treated as synonyms and are virtually indistinguishable to the layman while
recognising at the same time the interconnectedness of the pertinent concepts.

3.1 The functionality of frontiers and boundaries

As explained earlier sovereignty and territorial sovereignty are key concepts of
public international law that are aspects of the basic constitutional doctrine of the
law of nations. The presence of sovereignty imposes a duty of non-intervention
in the exclusive jurisdiction of other states. In this way territorial integrity is an
integral part and a ‘necessary corollary to the principle of territorial sovereignty’.!
Very importantly, the existence with respect to a state of ‘territorial sovereignty
extends to the mineral resources in the soil and subsoil of their land territory and
territorial sea to an unlimited depth’.? It follows, therefore, that no state may
exercise rights over mineral resources of other states without their consent.? For
state sovereignty and territorial jurisdiction to have any practical meaning there
must be a way to ascertain territorial extents of states — hence the development of
the primordial concepts of boundaries, borders and frontiers.

The multiplicity of states and their rich diversity have led to a variety of conflict
situations ranging from traditional bilateral boundary disputes to unilateral claims
of one sort or another. Adjudication over disputes relating to international
terrestrial and maritime boundaries has occupied the attention of numerous
international courts and tribunals particularly in the last hundred vyears.

1 Rainer Lagoni, “Oil and Gas Deposits Across National Frontiers”, 73 American journal of International
Law, 215-16 (1979), p. 217.

2 L. Oppenheim, International Law (H. Lauterpacht, 8th edn 1955), at p. 462; see also P. Fauchille,
Traite De Droit International Public 99 (H. Bonfils, 8th edn 1925); Lagoni, op. cit., p. 216.

3 North Sea Continental Shelf Cases, 1969 1CJ. at 22.
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Nevertheless a staggering number of wars and military conflicts have arisen due
to border, frontier and territorial questions. Because many of these remain
unresolved and as a result of pending geopolitical questions, or irredentist issues
the following comment attributed to Verzijl remains apposite. He wrote:

Political reality shows ad nauseam how much weight is still in the present time
attached to the frontier as a strict line of separation between territorial sover-
eignties and how necessary it remains to keep arms at the ready with the
object of defending the national territory against treacherous foreign inva-
sions, intrusion of spies, infiltration of subversive propaganda etc. Frontiers
as defensive partitions remain indispensable.’

Boundaries whether natural, geographic, strategic, secure or artificial should at
all points in time remain ascertainable. They should be difficult to violate and
strongly defensive and verifiable in character as nature, art, agreement or conven-
tion can make them. The importance of international boundary delimitation,
however, transcends the defence and security factor. In the long run a boundary
may determine for millions the language to speak and the laws that govern their
lives. Even mundane aspects of municipal existence such as the books and news-
papers which people will be able to buy and read, the kind of money they shall
use, the markets in which they must buy and sell and perhaps the kinds of food
they may be permitted to eat are all factors of the territorial boundaries in which
they belong.’> The boundaries of a state also determine the lateral limits of the
airspace appertaining to that state. However, the inherent difficulties that attend
human attempts at developing final and infallible boundaries or frontiers is
revealed in the accounts in legal and political literature of border villages in South
East Asia which indulge in removing or shifting boundary pillars at the time tax
collectors of their own government arrive in autumn and voluntarily and tempo-
rarily placing their area in a neighbouring country. Many such opportunistic
approaches to boundary beacons also exist in Africa. In the tripoint between
Cameroon, Nigeria and Chad around the area of the Lake Chad the local popu-
lations simply moved along with the increasingly declining valuable resource of
the Lake water without regard to national sovereignty.®

4 J.H.W. Verzijl, International Law in Historical Perspective, Vol. III (Netherlands: A.W. Sijthoff Leyden,
1970) pp. 516-7.

5 S.W. Boggs, International Boundaries: A Study of Boundary Functions and Problems (New York: Columbia
University Press, 1940) p. 5; Cukwurah, The Settlement of Boundary Disputes in International Law
(Manchester University Press, 1967), pp. 228-9.

Nigeria handed 31 villages in the Lake Chad area to Cameroon. The Nigerian population had
been following the receding water in the direction of Cameroon. The villages are: Aisa Kura, Ba
Shakka, Chika’a, Darak, Darak Gana, Doron Liman, Doron Mallam, Dororoya, Fagge, Garin
Wanzam, Gorea Changi, Gorea Gutum, Jibrillaram, Kafuram, Kamunna, Kanumbari, Karakaya,
Kasuram Mareya, Kalti Kime, Kolaram, Logon Labi, Loko Naira, Mukdala, Murdas, Naga’a,
Naira, Nimeri, Njia Buniba, Ramin Dorina, Sabon Tumbu and Sokotoram. Nigeria also gained
the village of Dambore in this sector. All these exchanges and transfers between the two countries
took place in December 2003 as a result of the judgment of the IC] in the Cameroon—Nigeria
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It is in fact common in many parts of Africa that boundary communities
engage in some fair level of forum shopping between different jurisdictions for
governmental services. Political boundaries experts like Okomu note: ‘[m]any
borderland communities have benefited from the borders in different ways. They
can evade taxes on one side of the border, enjoy services such as health care and
education on the other side, and have access to goods that are reasonably priced
on either side of the border’.” Despite the many years of boundary tensions in
certain sectors and particularly in relation to Bakassi Peninsula, Cameroonian
and Nigerian boundary villages are known to engage in such opportunistic use of
their mutual public services especially primary schools, dysentery centres, clinics,
mosques and churches. Peninsula children from the boundary communities
attended schools that are based in the neighbouring country without let or
hindrance and farmers relied on regular vaccination of their livestock from
whichever state that was close enough. In 2004, some 17,000 Nigerian refugees
were reported to have fled ethnic conflicts between pastoralists and farmers
and found refuge in Cameroon where many of them then took permanent
residence.? The phenomenon of international border as refuge appears to have
been taken to a new level in 2014 when more than 600 Nigerian soldiers
abandoned the battle for Bama and a few other Nigerian border towns and fled
across the border into Cameroon. Cameroonian officials later on helped in
repatriating the troops.’

3.2 Natural vs artificial boundaries

The placement or misplacement of borders has traditionally presented grave
problems. To date there exists no consensus as to what constitutes a boundary in
international law. Neither is there clear guidance as to the criteria for measurement
or delimitation. There is, however, a distinction between ‘boundary’ and “frontier’
which is necessary to mention here because of its possible relevance in the
emerging African process. In its geographical sense a natural boundary consists of
such features as water, a range of rocks or mountains, deserts, forests and the
like.!® In contrast ‘artificial boundary’ includes such signs as have been purposely
put up to indicate the way of the imaginary line. Natural boundaries would apply
mostly to land territories, whereas artificial boundaries are prima facie more
suited for the delimitation of airspace and maritime zones. However, the
distinction between natural and artificial boundaries in the geographical sense has

case. See UNOWA, Cameroon—Nigeria Mixed Commission: Background (www.un.org/Depts/
dpa/prev_dip/africa/office_for_srsg/cnmc/bkground.htm), accessed 14 December 2008.
Okomu (2010); See also our pictures of African borders and border crossings in Appendix III.

8 See the discussion on Nigeria transnational issues in World Fact Book available at http://www.cia.
gov/cia/publications/factbook/geos/ni.html, accessed 2 April 2006.

9 Associated Press, “Hundreds Flee Homes in Northern Nigeria as Boko Haram Move In”, The
Guardian, 5 September 2014, available at http://www.theguardian.com/world/2014/sep/05/
hundreds-flee-homes-nigeria-islamic-extremists-boko-haram accessed 06 September 2014. For
pictures of refugees on the move in Africa see Appendix I11.

10 Oppenheim and Lauterpacht, International Law, Vol. 1, 8th edn (1955), p. 531.
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been criticised on the ground that it is not sharp, in so far as some natural
boundaries can be artificially created. Thus, a forest may be planted and desert
may be created, as was the frequent practice of the Romans of antiquity for the
purpose of marking frontiers. In essence, qualities, which really belong merely to
the surveyor’s lines of demarcation, have been attributed to boundaries as political
lines of separation and given legal significance.

In reality the regional movements of civilisation have not in fact conformed
themselves in all cases to the physical contour line of nature.!! This is particularly
true of African states. The utility of natural features as a marker of natural
boundaries breaks down irretrievably in the delimitation of certain environments
such as great ocean expanses, air space and outer space. Indeed natural boundaries
are difficult to determine in a totally natural environment where there are no
visually perceptible differences in features. Thus, most boundaries today result
from conscious and arbitrary delimitation exercises. For this reason certain
jurists are of the view that nowadays no boundaries can be regarded as ‘natural’
boundaries and that consequently all boundaries are artificial. According to this
view, rivers, mountains, deserts etc. are ‘derived artificial boundaries’ as distinct
from the more commonly referred to ‘artificial boundaries’ — such as parallels
of latitude and meridians of longitude. These latter categories are, therefore,
artificial boundaries properly so called.'? It is important to highlight the
limitations of reliance on natural boundaries. Simply because a line is marked
along natural or geographical lines does not necessarily imply that it is a ‘natural’
line of separation between neighbouring peoples or territories. There are a host
of other considerations, which must be given effect to in arriving at a consensus
with legal significance.

3.3 Frontier vs boundary

A necessary technical distinction must be made between frontiers and boundaries
in legal literature. A boundary denotes a line whereas a frontier is more properly
a region or zone having width as well as length and, therefore, merely indicates,
without fixing the exact limit, where one state ends and another begins. In effect
a boundary girds a frontier and more often than not, it is the expansion of a
frontier owing to pressure from within which so frequently renders a boundary
necessary.'® A frontier is but a vague and indefinite term until a boundary is set
putting a hedge between it and the frontier of a neighbouring State. The term
‘boundary’, therefore, denotes a line such as may be defined from point to point

11 C. Fenwick, International Law 4th edn, (New York: Appleton-Century-Crofts, 1965), p. 437.

12 See Paul de Lapradelle, La Frontiere (Paris: Les Editions Internationales, 1928) p. 175; sce Yehuda
7. Blum, Secure Boundaries and Middle East Peace: In the Light of International Law and Practice (Jerusalem:
Hanakor Press, 1971).

13 O. Cukwurah, op. cit., p. 11. For the distinction between boundaries and frontiers see further
Surga P. Sharma, Delimitation of Land and Sea Boundaries between Neighbouring Countries, (New Delhi:
Lancers Books, 1989). See also Blum, ibid., p. 15.
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in an arbitral award, treaty, boundary commission report agreement, etc.
Therefore, delimitation and then demarcation of a boundary were the central
tasks before the EEBC and EECC (Eritrea v Ethiopia dispute) and ICJ and CNMGC
(Cameroon v Nigeria dispute) respectively.!* It is perhaps more apt to speak at the
present only in terms of the frontiers of airspace and outer space — for at present
no specific boundaries exist between the two in international law.!> Tt may,
however, be observed that the wide acceptance of the existence of a frontier
would make the establishment of a boundary possible but not necessarily easy. In
fact in many instances it may be the seeming impossibility of establishing a
boundary or the lack of satisfactory technical details that makes states and
international lawyers settle for the recognition of frontiers. It is in this category
that majority of African ‘frontier-boundaries’ exist.

The importance of clearly defined borders, boundaries and frontiers
becomes more discernible when ‘boundary disputes’ or ‘frontier disputes’ occur.
As a matter of principle the determination of the location in detail of boundaries
is distinct from the issue of title to territory. This is because considerable disposi-
tions of territory may take place in which the grantee enjoys the benefit of a title
derived from the grant although no determination of the precise frontier line is
made. On the other hand precise determination of the frontier may be made a
suspensive condition in a treaty of cession. On occasion the distinction between
cession and the fixing of a boundary involves considerations of convenience
rather than logic. Nevertheless there is no gainsaying the fact that questions of
territory and frontiers or boundaries are quite interrelated and at times it may be
difficult, and perhaps serve no useful purpose to determine whether a frontier or
boundary dispute is in fact a territorial one or vice versa in as much as the relevant
legal criteria are applicable to either class of the dispute.

14 See Progress Report of the Secretary-General on Ethiopia and Eritrea to the Security Council of
13 December 2001, available at http://www.pca-cpa.org/PDF/UNSG %20Report3.pdf

15 For further on this issue see Gbenga Oduntan, “The Never Ending Dispute: Legal Theories on the
Spatial Demarcation Boundary Plane between Airspace and Outer Space”, Hertfordshine Law
Journal (2003), pp. 64-83 available at http://www.herts.ac.uk/fms/documents/schools/Law/
HLJ_VI1I2_Oduntan.pdf visited 10 December 2008.
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4 Province of international
boundary disputes
determined

Pertinent questions here include whether it is indeed possible to identify the basic
kernel of what constitutes an international dispute. Disputes over territory come
in various forms and shapes and are usually entwined together with other issues
of law and politics, sometimes making it near impossible to isolate the strictly legal
issues that may be treated in resolving the dispute.

4.1 What are international boundary disputes?

The boundaries between nations (land, maritime and air) present many opportuni-
ties for international disputes. Land boundary disputes may involve disagreement
over interpretation of applicable treaties that delimit the boundaries between two
or more states. It may involve trespass by nationals of another state which occur
advertently or inadvertently (such as the way in which up to 33 Nigerian small
villages shifted and followed a receding lake, thereby crossing into Cameroonian
territory without any governmental involvement).

Deliberate incursion by military personnel would nearly always create serious
contention and reaction from the territorial state (Djiboutian—Eritrean border
conflict).! In relation to the sea; adjacent or opposite states may disagree over the
boundaries separating their respective maritime zones (e.g., Qatar v Bahrain Maritime
Delimitation and Territorial Questions and the evolving situation in the Gulf of
Guinea). One state may claim the right to conduct naval manoeuvres in the EEZ
of another state whilst the latter would typically deny the existence of such rights.?
Another state may seek to exclude fishermen from neighbouring states and

1 The Djiboutian—Eritrean border conflict between the forces of Djibouti and Eritrea occurred
between 10 June and 13 June 2008. Djibouti reported that on 16 April 2008, Eritrean armed forces
penetrated deep into Djiboutian territory and dug trenches on both sides of the border. Armed
clashes have since broken out between the two armed forces in their common border areas.
“Djibouti-Eritrea Border Skirmishes Subside as Toll Hits Nine”, Agence France-Presse, 13 June
2008; BBC, “US condemns Eritrea ‘aggression’, BBC News, 12 June 2008, at http://news.bbc.
co.uk/1/hi/world/africa/7450075.stm, accessed June 2008.

2 R.R. Churchill and A. V. Lowe, The Law of the Sea, 3rd edn (Manchester: Manchester Univ. Press,
1999), p. 447. States like Bangladesh, Brazil, Cape Verde, Malaysia, India and Pakistan have all
expressed concern over the ability of foreign military vessels to engage in certain activities within
the EEZ. Jing Geng, “The Legality of Foreign Military Activities in the Exclusive Economic Zone
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exercise powers of arrest over them for many miles from its coast (Africa—European
Union disputes; Namibia—South Africa).® The right of a sovereign to continue
fishing in the waters of a separatist territory may be called into question (Morocco—
Western Sahara).? In the air, on an annual basis, states experience dozens of
contentious disagreements over the trespass of aircraft, drones and other aerial
vehicles into national territory.® Although not as prevalent as it is of the case in the
Middle East and Europe, the African continent has recorded many aerial trespass
disputes of its own.® Invariably disagreement over ownership of a territory will
extend to a contest over the airspace above that territory. There is also the
possibility of dispute over the spatial demarcation problem in international law

&)

under UNCLOS’, Vol. 28, Merkourio: Ultrecth Journal of International and European Security Law, No.74
(2012), p. 25.

The agreement, framed in a renewable annual protocol drawn up by the European Commission,
cost €36 million and gave access to more than 100 European boats. In the1970s Namibia’s waters
were fished for hake (mainly by South African vessels) to the point of depletion. As a result and the
legacy of losses the country ‘has since Namibianized its fisheries’, and provided for exclusive
enforcement methods. U. TharaSrinivasan, Reg Watson, U. Rashid Sumaila, “Global Fisheries
Losses at the Exclusive Economic Zone Level, 1950 to Present”, Marine Policy 36 (2012), p. 547
available at http://www.ecomarres.com/downloads/Loss3.pdf, accessed 13 July 2014.

Fishing has become the most politically sensitive industry in terms of the Western Sahara debate,
and the EU has become closely associated with this issue largely because of a fishing agreement
between Morocco and the EU introduced in 2006. It has been alleged that Morocco maintains
fisheries agreements with the EU to legitimise Morocco’s illegal occupation of Western Sahara by
making the EU an accomplice to the fact. Aidan Lewis, “Morocco’s Fish Fight: High Stakes over
Western Sahara”, BBC News, 15 December 2011 available at http://www.bbc.co.uk/news/world-
africa-16101666, accessed 13 July 2014.

The problem of airspace trespass remains one of the bugbears of international relations and
threatens only to escalate in frequency and severity of consequences given technological
developments and the prevalence of intractable political differences that surround the practice.
The mischief is very prevalent and affects states irrespective of size, relative military importance,
ideology or population.

One of the earliest disputes dates back to 21 February 1973 when a Libyan Airlines Boeing 727
civil aircraft scheduled flight from Tripoli to Cairo overflew Cairo and was shot down 12 miles into
occupied Sinai costing 108 lives. There were disagreements as to whether warnings were given.
Israel justified its action stating the flight was over a highly sensitive Israeli controlled area but the
International Civil Aviation Organisation (ICAO) passed a Resolution on 4 June 1973 condemning
Israeli action. More recently, at 08.00 hrs on 16 July 2009 two Chadian Sukhoi fighter jets and a
Chadian helicopter were alleged to have engaged in an aerial bombardment of the Um Dukhun
area which is within the borders of the Sudan. A Chadian helicopter also bombarded that city at
11:00 hrs on the same day, dropping two bombs that fell some 500 metres from the market. Sudan
reserved its unrestricted and legitimate right to respond decisively to this attack and to previous
trespass, aggressions and violations in a letter dated 16 July 2009 from the Chargé d’affaires of the
Permanent Mission of the Sudan to the United Nations and to the President of the Security
Council. Similar incidents were said to have occurred on 18 and 27 June 2009 at 08:30 hrs when
two Mirage and two Jaguar fighter jets belonging to Chad violated Sudanese airspace over a
distance of several dozen kilometres. They allegedly circled at medium altitude east of the city of
Kulbus in Darfur (coordinates 1422-2246). The Government of the Sudan reserved its full,
sovereign and legitimate right to respond to those violations in such a manner as to preserve the
sovereignty and national security of the country and addressed a letter dated 13 July 2009 from the
Permanent Representative of the Sudan to the United Nations and to the President of the Security
Council. S/2009/355. Between 1951 and January 2011 a total of 1,403 written state protestations
including some refutations) were reported to the United Nations concerning trespass in airspace.
Some states are particularly susceptible to the tensions and occurrences of aerial trespass. These
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(i.e. the height at which other states must steer clear of national territory in aerial
or space flight in order not to violate airspace). At least two African states — Nigeria
and Tunisia — have already expressed a clear opinion on this problem which may
put them potentially in conflict with developed states.”

Evidently the causes, types and manifestation of boundary dispute are legion.
Tim Daniel, a lawyer with many years of boundary disputes litigation involving
African states, draws attention to the hazards of attempting a definition of
disputes. He wrote:

Ordinarily, one would think that it is relatively easy to know whether or not
a dispute exists. It 1s, however, a requirement under the rules both of the
ITLOS and of the IC]J that a dispute must first exist before the parties can
refer the subject-matter to the Court/Tribunal. It is not uncommon, in cases
where a unilateral application i1s made, for the defending state to argue, by
way of preliminary objection, that there is no dispute capable of adjudication
by the Court/Tribunal.

The definition of an international dispute — just as the celebrated English writer
T. S. Eliot said of the naming of cats — is ‘a difficult matter’ and is not ‘just one of
your holiday games’.? Literature in the area tends to lump too many issues into a
single category of ‘boundary dispute’. Where, for instance, two neighbouring
states are in agreement on the alignment of 99.9 per cent of their boundary but
disagree over the thalweg (the centre of the navigable channel) in relation to the
last 800 meters in a river, would it be reasonable or accurate to classify this as a
‘dispute’ in the same category as a ‘dispute’ over an entire Peninsula? It is obviously
easier to use the term ‘boundary dispute’ in relation to the Bakassi dispute or a
significant area of territory such as the Hala’ib Triangle; but is it technically
correct to call these boundary disputes given that it is the territory that is actually
in dispute and not just an alignment?® What if there are five sections of a long
boundary which are disputed for different reasons: can we call this one boundary
dispute or should it be five disputes? Is it proper to still classify the Eritrea—Ethiopia

include Cyprus—Turkey, India—Pakistan, Iraq-USA, Cuba-USA, Lebanon-Israel (and possibly,
UK-France). Gbenga Oduntan, Sovereignty and Jurisdiction in the Airspace and Outer Space Legal Criteria
Jor Spatial Delimitation (Oxon: Routledge, 2012), pp. 150-51.

Nigeria and Tunisia both belong to the school of thought that there is a pressing need to define the
spatial demarcation boundary plane between airspace and outer space. Tunisia goes on further to
believe that the ability to maintain aerial security or the need to do so should be considered in
arriving at a suitable height. Nigeria for its part further believes that delimitation in the air will add
to the sovereignty and equality of states principles inherent in international law and to which the
country subscribes to in entirety. The technologically developed states such as the US and the UK
deny the need for such spatial delimitation. Oduntan, ibid., pp. 359-60; Daniel, op.cit., pp. 224-5.
“The Naming of Cats’ is a poem by T. S. Eliot from Old Possum’s Book of Practical Cats (Faber and
Faber, 1939).

The Hala’th Triangle is an area of land measuring 20,580 sq. km (7,950 sq miles) located on the
Red Sea’s African coast. The area takes its name from the town of Hala’ib. The triangle is created
by the difference in the Egypt-Sudan border between the ‘political boundary’ set in 1899 by the
Anglo-Egyptian Condominium, which runs along the 22nd parallel north, and the ‘administrative
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boundary as one of the African boundary disputes? Delimitation and demarcation
of this boundary has taken place to wide acclaim by the international community
and by a boundary commission which was given authority to make final and
binding decisions by the parties. This was preceded by a final and binding
arbitration by the EEBC — hence, the inherent difficulty with the opinion that
there remains a legal basis for a dispute between the parties in relation to their
territorial extents. Yet the two countries are clearly not entirely at peace with
regard to the line that the Arbitral Commission defined for them. At what point
does an un-delimited maritime boundary in an area where there is clear
overlapping jurisdictional entitlements become a disputed maritime boundary?
The list of possible points of factual and conceptual confusion is nearly endless.
Counting disputes is an interesting and challenging exercise; and many writers
and even governmental websites engage in this exercise but an academic that
seriously pinpoints any number engages in hazardous activity and would perhaps
raise as many questions as he hopes to answer.

The late Sir Ian Brownlie reflected eloquently on the nature of boundary
disputes in his introduction to African Boundaries: A Legal and Diplomatic Encyclopedia.
He wrote:

As a matter of political fact, as reflected in international law, the concept of a
‘dispute’ involves certain specific elements. It involves a disagreement
between two states on a point of law or fact, which disagreement is normally
manifested by the making of a claim or protest. The claim or protest should
be expressed by properly authorized agents at the appropriate level and in
the appropriate form: in diplomatic exchanges, in applications sent to the
Registry of the International Court of Justice, at a session of a diplomatic
conference, or at a session of a meeting of an international organization. The
claim or position expressed in the form of a protest must be opposed by the
other state concerned. '

As a result only a proportion of the situations catalogued by some authors
technically qualify in law as ‘disputes’. That, however, is not the end of the matter.
Eminent jurists like Brownlie have always insisted on a more precise and more
technical conception of boundary disputes. One outcome of this is the setting
aside in legal textbooks of a proportion of issues which are either not concerned
with delimited boundaries or do not qualify as disputes. A further outcome is the

boundary’ set by the British in 1902, which gave administrative responsibility for an area of land
north of the line to Sudan, which was an Anglo-Egyptian client at the time. Since the independence
of Sudan in 1956, both Egypt and Sudan have claimed sovereignty over the area. See Office of
Geography, Sudan-Egypt (United Arab Republic) Boundary International Boundary Study #18,
Bureau of Intelligence and Research, US Department of State (27 July 1962); “Sudan’s Bashir
reiterates sovereignty over disputed border area of Halayeb”, Sudan Tribune (1 July 2010), available
at http://www.sudantribune.com/spip.php?article35542, accessed 12 January 2013.

10 Ian Brownlie, Afiican Boundaries: A Legal and Diplomatic Encyclopaedia (C. Hurst & Co., 1979),
pp- 13-14.
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inclusion of alarge range of issues often involving very restricted points of principle
relating to alignments, including the location of tripoints, or to demarcation of
boundaries. To lawyers adopting the more precise form a ‘dispute’ does not
necessarily involve hot blood, threats to use force and the like. They note that states
may and do pursue claims against a background of normal and even close relations.
Journalists and political scientists are seen as tending towards the dramatic and
‘conflict’-seeking, and in so doing may not appreciate the normal and the undra-
matic. Furthermore and particularly in relation to issues affecting boundaries,
there is the question of scale. While many of the disputes and issues relating to
boundaries in places like Africa involve small areas and restricted technical points,
disproportionate attention appears to be given to disagreements over large territo-
ries and politically charged boundary disputes. Of course, even small areas may
generate heat when questions of rights are in issue and even a small area may allow
access to a valuable mineral deposit. The current dispute over Lake Nyasa is a case
in point where, by and large, the governments concerned seem to have shown little
sense of proportion from the perspective of outside observers.

States are also not always trigger happy in finding a reason for quarrelling over
territory. If anything they are mostly slow and reluctant to act for various reasons.
Even when map and other items of evidence held and presented by various authors
and even foreign countries show anomalies and confusing details which could
trigger potential disputes (at least in a technical sense), in many cases little or no
reaction is elicited from the affected state(s). Such anomalies do not always
immediately invoke concepts of ‘dispute’ or ‘conflict’. In many cases in which such
anomalies come to light, they are settled by administrative action on the basis of
informal agreement between the governments concerned. Even when anomalies
come to light they are commonly settled by administrative action on the basis of
informal agreement between the governments concerned. It is in this light that it is
concluded here that the term ‘boundary dispute’ belongs to the definer and the
discipline he espouses. Boundary dispute to an international lawyer may have a
different sense from its meanings to a political scientist, a diplomat, a geographer
or a journalist. These professions all have useful and viable conceptualisations of
boundary dispute. They may be useful for different purposes in real life situations
as well. While the journalist’s and political scientist’s connotations may fall short of
evidence capable of seizing an international court of jurisdiction in a case, it is very
possible that it is only in their own sense that the dispute may be resolved at the end
of the day by negotiation, mediation or other peaceful means.

Nonetheless we should proceed by identifying and delineating what is meant by
the term ‘international disputes’ at least in relation to the justiciable issues that
could be submitted to the contentious jurisdiction of courts such as the IC]J. It
suffices to mention that without international disputes there would be no need for
the contentious jurisdiction of international courts. Curiously though even within
the field of public international law there is no generally accepted definition of
‘international disputes’ anywhere in treaties or literature. Yet legal consequences
for States arise from the existence of such disputes. However, the PCIJ attempted
a definition in the Marvrommatis Palestine Concession Case (1927).
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Here ‘international dispute’ was defined as ‘a disagreement on a point of law
or fact, a conflict of legal views or of interests between two persons’. The IC]J has
since accepted this but as Judge Fitzmaurice said in the Cameroons case (1963), ‘a
dispute must involve more than a mere difference in opinion’.'! The term ‘dispute’,
thus, has a technical connotation in international law. This is more so in the deter-
mination as to what can and cannot be submitted to the contentious jurisdiction
of the ICJ. The Court has on occasion noted that whether an international
dispute exists or not is a matter for objective determination, and that an interna-
tional dispute will be held to be in existence when two sides ‘hold clearly opposite
views concerning the question’. The essential element of a dispute being ‘a diver-
gence of views between the parties on definite points’ (Peace Treaties Case (1950)
and Asylum Case (Interpretation (1950)).

International lawyers stress that there is such a thing as the justiciability of
disputes, with reference to the accepted distinction between legal and political
questions. Thus, it could happen that a demand to settle a particular dispute
made by a state is rejected by the IC]J. For instance, if a developing state demands
preferential treatment from a developed state, such a claim based as it is on moral
and supposedly non-legal grounds could be rejected by the ICJ. A political
question in the true sense may translate into a demand for the development
of international law beyond existing law. Many disputes submitted to the Court
over the last 69 years have involved such demands. There is nothing inherently
wrong in this, particularly in the sphere of advisory opinions. The UN Secretary
General’s Report to the General Assembly in 1991 wisely counsels that questions
which seem entirely political, but which ‘have a clearly legal component’ could be
usefully referred to the Court for an advisory opinion, ‘if for any reason the parties
fail to refer the matter to Court’.

The German government’s claims for delineation of non-defined borders in
the Continental Shelf Cases (1967), for instance, pushed to extreme limits the issue of
justiciability. But the compromise achieved between the parties kept it within legal
limits so that the Court was able to decide the issue.!? In these cases the Netherlands
and Denmark were shown to have convex coasts whereas the Germany’s North
Sea coast is concave. The equidistance rule allows for ‘drawing a line each
point of which is equally distant from each shore’. If the delimitation had been
determined by this rule simplicta, Germany would have received a smaller portion
of the resource-rich shelf — relative to the two other states. Germany argued

11 Fitzmaurice, Separate Opinion Northern Camaroons Case, ICS Rep. (1963), p. 109.

12 Articles 1-3 of the Special Agreement between the Governments of Denmark and the Federal
Republic of Germany founded the Court’s jurisdiction stating; ‘Article 1 (1),The International
Court of Justice is requested to decide the following question: What principles and rules of
international law are applicable to the delimitation as between the Parties of the areas of the
continental shelf in the North Sea which appertain to each of them beyond the partial boundary
determined by the above-mentioned Convention of 9 June 1965? (2),The Governments of the
Kingdom of Denmark and of the Federal Republic of Germany shall delimit the continental
shelf in the North Sea as between their countries by agreement in pursuance of the decision
requested from the International Court of Justice.” See North Sea Continental Shelf”, Judgment, 1CJ Rep
(1969), p. 3.
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forcefully that the length of the coastlines be used to determine the delimitation.
Accordingly Germany wanted the ICJ to apportion the continental shelf to
the proportion of the size of the state’s adjacent land and not by the rule of
equidistance. The Court ultimately urged the parties to ‘abat[e] the effects of an
incidental special feature [Germany’s concave coast| from which an unjustifiable
difference of treatment could result.” Germany succeeded in subsequent nego-
tiations with the other states to secure their acceptance that it should receive the
additional shelf it sought.'® The Continental shelf Cases are, thus, viewed in legal
commentary as prime example of the application of ‘equity praeter legem’. In such
mstances judges go ‘beyond the law’ — and supplement the law with equitable
rules necessary to decide the case at hand. In such cases the worlds of law and
politics align in the clear night sky of justice and in the interest of peace. In other
words what appears to be a lack of legal rights to a boundary line claim or a
territory may still be the subject of a legal dispute and the basis of an international
court’s exercise of jurisdiction.

There is yet another type of political question, namely those that could be
legally decided, but which a state may not wish to have legally decided by an
international court. This refers to the age old problem of ‘vital issues’, questions
of honour or domestic jurisdiction. These are questions of international concern
and which an international court could settle but on which an independent state
is unwilling to accept an international court’s judgment. Whether an international
court will accept such arguments or objections to its jurisdiction will depend on
the statute upon which it operates.

It is, therefore, not possible to isolate any single principle of justiciability even
for boundary disputes and an attempt to do so will only produce controversy and
perhaps unsound legal reasoning. There are certainly cases of functional non-
Jjusticiability, for example where the parties have not properly presented the issues
to the international court. Yet even in such cases it is within the competence of
international courts to deal with the relevant issues whether or not the parties had
pleaded or argued the cases accordingly. In this manner justiciability is ultimately
a matter of policy and this may be measured (but is definitely not necessarily
limited) by the standard assumptions of the legal persons most closely affected.
International courts such as the ICJ would in all cases steer clear of the application
of municipal law.

The distinction between legal and political disputes is particularly crucial
with respect to Article 36(2) of the IC]J Statute, which establishes the system of
compulsory jurisdiction. The jurisdiction over ‘legal disputes’ enumerated in
paragraphs (a)—(d) is not at all easy to identify. Some writers argue that in the strict
sense of the term a dispute means only a dispute as to the existence on the basis
of law, of an obligation of one state in relation to another state. In short, only
legal disputes are in fact true disputes. Other writers take a broader view and

13 Mark W. Janis, An Introduction to International Law, 4th ed. (New York: Aspen, 2003), pp. 70, 73; 1969
ICJ Rep 4, 50.
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maintain that the existence of the political dimension is not a bar to classifying a
dispute as a legal dispute. It may be concluded then that although not all disputes
are legal, all legal disputes are political to some extent. Moreover, in actual
practice, states regard international disputes as fundamentally political in nature
and invariably treat all disputes in a political sense. This is certainly the case with
most boundary disputes whether territorial, political, or land- or maritime-based.
This perhaps accounts partly for the phobia of the majority of states to submit
fully to the compulsory jurisdiction of the ICJ or even to avail themselves
sufficiently of the services of the Court. In practice, however, the Court hardly if
ever concludes that it lacks jurisdiction ostensibly because the dispute was not
legal in nature.

There is no dispute which is inherently immune to legal treatment once the
parties are agreed to depoliticise it and provide the Court with the means to act.
The distinction between justiciable and non-justiciable disputes seems to be borne
out of practicability and politics rather than compelling theoretical necessities.
The important things to look for are whether or not the pronouncement of the
Court is likely to form the basis for the ultimate settlement of the problems and
relax rising tensions.

The question may still be posed, does ‘dispute’ and ‘difference of opinion’ or
‘divergence of views’ mean the same thing as has been assumed by some writers,
or is the concept of ‘difference of opinion’ used to indicate a milder form of
disagreement? Some writers believe that it would help ease the tension among
states and improve the prospects of settling the dispute if the divergent assessment
of a point of law were to be brought as soon as possible before a neutral body —
without even waiting for an actual case to arise and before the difference had
a chance to become unnecessarily entrenched in the course of protracted
diplomatic negotiations.!* Hasty referral to an international court may on
the other hand thicken the plot and bury the chances of negotiated peace and
genuine reconciliation. It appears, however, to have been established that a purely
theoretical difference of opinion as to a question of law or fact is not enough to
constitute a ‘dispute’ in the legal sense. An international dispute has, therefore, a
conception narrower than ‘case’ or ‘matter’ which may relate not to a dispute, but
to what the parties may choose to call a ‘difference’; that is to say, to something
broader and perhaps less than a dispute.'”

In the last three decades of African international relations, the international
implications of insurgency and even more the pressure of liberating and separatist
movements blur even further the dividing line between international and internal
disputes. With the end of the Cold War and its super power rivalries and
alignments, African states have tended to generate such serious intra-state

14 Hans Von Mangoldt, “Arbitration and Conciliation” in Max Planck Institute for Comparative
Public Law and International Law, Judicial Settlement of International Disputes (Berlin and New York:
Springer Verlag, 1974), p. 520.

15 Shabtai Rosenne, The International Court of Justice: An Essay in Political and Legal Theory (Netherlands:
A. W. Sjjthoff-Leiden Oceana, 1957), p. 307.
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conflicts, now reshaping the definition of international disputes. The recent events
in Liberia, Democratic Republic of Congo, Sierra Leone, Libya, Nigeria (Boko
Haram), the breakaway republics of the former USSR, Yugoslavia, Somalia,
Angola, Mozambique, Rwanda, Burundi and Yemen typify such a development.
To effectively cope with such situations it is necessary to give a broad interpretation
to the concept of international dispute. It may be observed that since the whole
purpose of defining an international dispute is the maintenance of peace, the
terms should not be too narrowly construed nor made too elastic. Article 33 of
the Charter, which states that an international dispute is ‘any dispute the
continuance of which is likely to endanger the maintenance of international
peace and security’, provides a useful guide. Civil wars, however, have not
traditionally been considered international disputes. What makes a civil war
develop into international conflict is the decision reached by different states
about which i1s the legitimate government and which group should be regarded
merely as insurgents. It is when the outsider intervenes not on the side of the
legitimate government but on the side of insurgents that the conflict becomes
international.'® In other words, a civil war where the casus belli includes the desire
to break the polity into two or more territories is not an international dispute. This
is despite the fact that the eventual breakdown of the pre-existing state and the
emergence of new one(s) will have repercussions on international boundaries.

The distinction drawn in the UN Charter between situation and disputes 1s
more important in relation to some Charter Articles than to others. For instance,
the duty of arbitration imposed on the Security Council under Article 37(2)
applies only to disputes. In other Articles the term Ssituation’ does not form a
contrast to disputes but as the wider term, is intended to include disputes: as in
Articles 11(3) and 14 of the UN Charter. In interpreting the meaning of the term
‘dispute’ in jurisdictional clauses both the ICJ and the proceeding PCIJ had
always given it a liberal construction to define it in its widest sense as any
disagreement between parties. It is suggested that the proposed African Court of
Justice will not find it difficult to follow this practice. Perhaps it could be safely
concluded that an international dispute is a contentious disenchantment between
two or more states over points of law and/or fact, the continuance of which can
endanger international peace and security.

4.2 Internal boundary disputes

Though this work concerns itself primarily with international boundaries it is
important to note that internal boundary delimitation and sometimes demarca-
tion within independent states can be as fraught with difficulties and complexities

16 As a writer explains ‘[w]hatever its precise form, external intervention has the effect of making
the conflict a matter of international concern.” Sydney D. Bailey, How Wars End: The United Nations
and the Termination of Armed Conflict 1946—1964, Vol. 1 (Oxford: Clarendon Press, 1985), p. 20;
As Reuter correctly notes, ‘war takes on many forms: civil wars merge into international law’, Raul
Reuter, op. cit., p. 32.
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as international boundaries. Internal boundary disputes occurring within inde-
pendent African states ravage the entire continent. It is fair to say they constitute
the vast majority of boundary disputes within the continent. Internal boundaries
are drawn up according to national laws and regulations and constitute the very
core of political decision making, often revealing the liveliest dramas of nation-
hood. It may in fact be suggested that more violence and humanitarian crises have
been caused by internal boundary disputes within African states than have been
caused by the delimitation and demarcation of external boundaries. It is also the
case that many decades after independence, internal boundaries are still very
much a reflection of colonial efforts. Herein lies the roots of many of the conflicts
afflicting African nations. The internal boundaries even more than the external
boundaries were drawn up for the administrative and political convenience of
the colonial powers. Hence client ethnic groups would have been favoured and
those deemed as recalcitrant, resisting or irredentist would have been ingeniously
disfavoured in both overt and covert methods of internal boundary delineation.

The question that will appear in the minds of the non-African reader will be
why not redraw the boundaries to reflect local realities? In reality the tasks can be
extremely difficult and, in some instances, maybe even more so than in the case of
external boundary disputes. There are of course more boundaries within states
and, therefore, more potential and actual flashpoints. Indeed European political
theory recognises that choices about sub-national organisation are inherently
controversial. Such choices would often involve power-sharing arrangements and
the carving up of a territory into smaller jurisdictions. Of these choices and their
inherent susceptibility to conflict it has been well noted that:

sometimes choices are based on well researched recommendations with easily
grasped consequences. More often territorial choices are fuzzy affairs with
numerous battlefronts and bewildering claims of benefits and pitfalls
associated with the various options. Is a unitary urban authority better for a
large conurbation than retaining a number of smaller jurisdictions? Better
for whom, or for what purposes or functions? . ... And then there is the
related issue of finances: how are jurisdictions to be delineated so that local
authorities are financially viable? Territorial choice also impacts on political
chances and careers. One way of carving up the territory may ensure the
permanence of left-wing strongholds, another way of cutting the pie may
yield right-wing bastions.!’

It 1s, therefore, clear as in the case of international boundaries, that decision
making and action relating to the perseverance and/or modification of internal
boundaries are to be precipitated by intelligent choices, carefully made in the very

17 Harald Baldersheim and Lawrewnce E. Rose, “A Comparative Analysis of Territorial Choice in
Europe—Conclusions” in Harald Baldersheim and Lawrence E. Rose (eds.), Zerritorial Choice: The
Politics of Boundaries and Borders (New York: Palgrave Macmillan, 2010), p. 234.
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best tradition of deliberate diplomacy. In a lot of cases the dispute will arise on the
same scale as the ut: possidetis argument in the sense of where was the internal line
drawn as at independence? It is usually on the basis of this that understanding of
where a province or local government boundary should lie even if it has been
changed more than once since independence. This is because the initial boundaries
on independence would have been the reference point upon which subsequent
changes would have been based and if the question is where are the territorial
extents of the new division lines, the older delimitation will still be of relevance.

Preserving the existing lines can be difficult enough. Now if the task adminis-
trators are facing is to reform existing boundaries, local governments or wards, the
job becomes at least tenfold more precarious. As succinctly put by one authority,
‘One of the reasons why reforms of this magnitude are difficult to carry through
is that they always involve confiscation of privileges in the form of money, status,
positions and access, and often a major reshuffling of identities’.!® The presence
or discovery of significant mineral resources tends to exacerbate internal bound-
ary disputes particularly in African federations such as Nigeria.

Internal boundary disputes may literarily down the line involve another
independent state or its interests and this may easily internationalise the dispute.
Many of the solutions discussed and recommendations given in this book are also
relevant and useful to the resolution of land and maritime disputes that arise
within one state.

4.3 Territorial vs boundary disputes

Sometimes the distinction between disputes concerning international boundaries
and disputes arising out of the acquisition of territory are blurred. Indeed both
boundary and territorial questions are part of the larger question of territorial
sovereignty;'® In the Témple of Preah Vihear (Cambodia v Thailand) even though the
dispute in principle involved conflicting claims to sovereignty over the disputed
regions, the IC] nevertheless dealt at length in its decision on the legal boundary
line between the two.?

From a strict legal point of view, however, factual and legal differences exist
between the two types of disputes. Boundary issues are involved when two (or
more) adjacent governmental entities dispute the line to be drawn between their
respective territorial domains. In such cases it is common ground that both
(or more) states have lawful claims to adjacent territory. The real question to
be decided is how the territory can be divided between them. For instance, in
accordance with the provisions of the 12 December 2000 Agreement Between
the Government of the Federal Democratic Republic of Ethiopia and the
Government of the State of Eritrea, the mandate of the Entrea—Ethiopia boundary

18 Ibid., p. 39.

19 Surya P. Sharma, “Boundary Dispute and Territorial Dispute: A Comparison”, Vol. 10, Indian
Journal of International Law, No. 2 (1970).

20 ICJ Rep. 1962, p. 14.
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Commussion is to delimit and demarcate the colonial treaty boundary based on
pertinent colonial treaties of 1900, 1902 and 1908 and applicable international
law (Eritrea—Ethiopia boundary CGommussion Arbitration 2000).

On the other hand, territorial disputes may not always involve the drawing of
lines between adjacent territorial communities. In fact disputes relating to
territorial acquisition will involve the intent by one party to exercise sovereignty
and jurisdiction over either the entire territory or large parcels of it. It would
normally involve a denial of the rights of the competing party to that territory.
Even though disputes about the acquisition of territory are strictly competitive as
between the claimants (in the sense that one must lose completely), a boundary
dispute on its own would involve a disagreement over alignment of lines in
relation to the particular region. There is the possibility of a boundary dispute
involving more than two parties in a region. The Somali claims in the 1970s
incorporating as it did all Somali-dominated adjoining areas involved a four-way
controversy between Kenya, Ethiopia, the French and Somali land. Similarly
disputes relating to territorial control may involve more than one independent
state and may occur in a territory, which historically belongs to no state, such as
the overlapping claims over Antarctic sectors made by Chile, Argentina and the
United Kingdom.

Territorial questions would ordinarily involve a determination of the applica-
ble root of title including which of the traditional rules governing modes of
acquisition of title applies (e.g. discovery, occupation, conquest, cession or pre-
scription). In a sense territorial contests are part and parcel of a dispute between
a sovereign state and a separatist movement within its territory striving for sepa-
rate existence. It is indeed in this sense that Africa at present appears to be more
exposed to territorial questions.?! Boundary questions on the other hand would
mvolve only those rules which are relevant to specifying functions performed in
the fixation and maintenance of boundaries (e.g. determination, delimitation,
demarcation and administration). The Iraqi attempt to annex Kuwait in 1990 is a
classic case of a dispute relating to territorial acquisition.?? So also is the continu-
ous challenge in recent times by Turkey of the sovereignty of several hundred
Greek islands, Greek territorial waters, and of Greek national airspace.?® The
Land and Maritime Boundary between Cameroon and Nigeria case (discussed at length
below) is an example of a boundary dispute that involves territorial (Bakassi
Peninsula) and boundary (land and maritime) aspects.

Certain principles assist international courts and tribunals in the resolution of
boundary and territorial disputes. In the words of the arbitrator in the Island of

21 See below at 16.2: Uti Possidetis within the equation of political separation and self-determination.

22 George K. Walker, “The Crisis Over Kuwait, August 1990 — February 19917, Vol. 25 Duke Journal
of Comparative & International Law (1991), pp. 29-33; Oscar Schacher, ‘United Nations Law in the
Gulf Conflict’, Vol. 85 American Journal of International Law, no. 3 (1991), pp. 452-73.

23 International Crisis Group, Turkey and Greece: Time to Settle the Aegean Dispute Crisis Group
Europe Briefing N°64, (19 July 2011), p. 1. Available at www.crisisgroup.org, accessed 06 September
2014.
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Palmas Case, ‘the act of peaceful and continuous display (of sovereignty) is still one
of the most important considerations in establishing boundaries between States’.*
To this extent territorial disputes and boundary or frontier disputes are interre-
lated. In most cases boundary changes imply the diminution or enhancement of
territory and jurisdiction for the affected states. The principle of uti possidetis oper-
ates to ensure that boundaries have a compelling degree of continuity and finality.
In order to avert numerous boundary conflicts and wars among the African states
in 1963 and 1964, the founding fathers of the Organization of African Unity
(OAU) adopted the principle so as to preserve the territorial status quo.”® The
Permanent Court of Arbitration (PCA) established as far back as 1909 in
the Grisbadarna that ‘it 1s a settled principle of the law of nations that a state of
things which actually exists and has existed for a long time should be changed as
little as possible.’?® The International Court of Justice has followed this principle
in the Temple Case®” as well as in the Frontier Land Case.’® Furthermore a party’s
statements and actions with respect to a boundary may preclude it from asserting
inconsistent claims or contesting the sovereignty over the territory at a later
stage.” Acquiescence, however, is not to be lightly presumed and each case is
examined individually with due consideration of all the facts (La Palena Case).*°
The fear of statelessness and its consequences are as real as they are dire for
affected populations if their states do not properly manage the transition periods
and remain determined to be fair to the populations well into the future. The
African continent indeed already provides a worrying share of the international
problem of statelessness. Whereas the late creation of modern political boundaries
in all regions of Africa has caused the prevalence of transborder communities, the
governments of some states continue to adopt a social disciplinarian attitude to
these communities in furtherance of political aims. Recent studies have shown that:

As 1f in punishment for a lifestyle that suggests that belonging to two states at
the same time is possible, indeed, necessary, states usually resist granting basic
identification documents to these populations. They therefore live in constant
threat of statelessness and face a significant risk of mass expulsion by one or
the other state in which they reside.’!

Examples of ambiguous or tenuous citizenship status of transborder communities
arise on the borders between Chad and Sudan, Uganda and the Democratic

24 J. B. Scott, ed., The Hague Court Reports (Washington: Carnegie, 1916), p. 122.

25 See Article IIT (3) of the OAU Charter and resolution AHG/Res. 16(1) adopted by the OAU
Summit in Cairo in 1964.

26 Scott, op. cit., p. 122.

27 1CJ Reports 1962, p. 6.

28 ICJ Reports 1959, p. 209.

29 See Legal Status of Eastern Greenland, 1933 PCL]J (ser. AB) No. 53, at 1934

30 La Palena Case (Argentina—Chile), 38 ILR 10 (1966).

31 Open Society Justice Initiative, “The Face of Statelessness: A Call for African Norms on the Right
to Citizenship” (February 2007), p. 5, available at http://www.citizenshiprightsinafrica.org/
Assets/PDFs/The %20Face %200f%20Statelessness.pdf, accessed 11 September 2007.
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Republic of Congo, Guinea and Sierra Leone, Tanzania and Rwanda, Zimbabwe
and Mozambique. In all of these instances, governments are prone to argue that
transborder communities largely harbour illegal immigrants that are, therefore,
subject to expulsion.*

Lacking state protection, stateless individuals exist in a state of permanent
vulnerability to government actions. Denied access to birth certificates,
passports, or other identification documents, stateless persons become, in
effect, ‘nonpersons’ with no claim on governments to protect their most basic
rights. As a result, they are systematically denied access to the full range of
public goods and services essential to a decent existence — from freedom
of movement and police protection, to healthcare, education, housing, and
employment. Groups suffering protracted statelessness usually suffer poverty
as well, throughout successive generations.?

Since the general rule is that nationality is an attribute granted by the territorial
sovereign, changes to the territory of states often necessitates the reallocation
of nationality. Note may be taken of the exception in relation to the Bakassi popu-
lation in the Cameroon—Nigeria case (below). Article 3(a) of the Green Tree
Agreement provides that Cameroon will ‘not force Nigerian nationals living in the
Bakassi Peninsula to leave the Zone or to change their nationality’.3* In such cases
it is best that the allocation of citizenship should take place between the con-
cerned states by virtue of express agreements probably in the form of bilateral
treaties. After the Netherlands recognised the independence of Indonesia, a
Convention to assign citizens was concluded in 1949 between the two states:
Agreement concerning the Assignment of Citizens between the Kingdom of
the Netherlands and the Republic of the Netherlands and the Republic of the
United States of Indonesia.* All citizens of the Netherlands were thereby divided
between the two states. Some categories of persons so affected who obtained
the nationality of Indonesia, had a right of option to the nationality of the
Netherlands. See also Agreement Concerning the Assignment of Citizens between
the Kingdom of the Netherlands and the Republic of Surinam.*® Similarly certain
categories of persons who got the nationality of Surinam could use an option-right
in order to re-acquire their Netherlands’ nationality. It appears, however, that in

32 Open Society Justice Initiative, Ibid., p. 5.

33 Open Society Justice Initiative, p. 4.

34 Cameroon is also enjoined in subparagraph (b) to ‘respect their culture, language and beliefs’.
Agreement Between the Republic of Cameroon and the Federal Republic of Nigeria Concerning
the Modalities of Withdrawal and Transfer of Authority in the Bakassi Peninsula UNTS, Vol.
2542, 2008 1-45354 also available on the website of the UN Office for West Africa (UNOWA) at
http://www.peaceau.org/uploads/cn-agreement-12-06-2006.pdf, accessed 6 September 2014.

35 69 UNTS, p. 3. The Republic of the United States of Indonesia, usually abbreviated as RUSI,
was the federal state to which the Netherlands formally transferred the sovereignty it possessed
over the Dutch East Indies on 27 December 1949. This followed the Dutch-Indonesian Round
Table Conference.

36 997 UNTS, p. I-14598.
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the Cameroon—Nigeria process the possibility of such reacquisition of nationality
was not a feature of the considerations — possibly because the national laws of
both states permit dual nationality.?’

In sum, it is clear that matters of delimitation and demarcation of boundaries
and frontiers between territories are important in law and in fact. The saying that
‘good fences make good neighbours’ holds true in international relations and has
particular significance in terms of territorial sovereignty and jurisdiction. Settling
disputed borders on a mutually acceptable basis removes an important irritant to
relations and the means and methods as to which this can be achieved must
continue to receive scholarly attention.

4.4 Frontiers, borders, fences and walls in law and
international relations

Border is Fate?®

It is important to set out the meanings of the central concepts we are dealing with
in this book. Definitions are in essence problematic and, thus, we will aim to
describe in as clear terms as possible the legal connotations and collocations of
essential terms. Many studies have addressed with varying levels of success, the
issues of definition, distinguishing between: boundaries and borders from fron-
tiers, boundaries from borders, borders from borderlands and political frontiers
from settlement frontiers. Boundaries and borders were initially conceived as
being no more than lines separating sovereign territories, while frontiers were
assumed to constitute the area in proximity to the border whose internal develop-
ment was affected by the existence of the line. The political frontier may be dif-
ferentiated from the settlement frontier, the former is affected by the existence of
the international boundary, the latter constituting the, as yet, uninhabited region
lying within the state territory and representing the spatial margin of the state’s
ecumene.?® We hope to address a few of these definitions and distinctions below.

4.4.1 Boundaries

‘Boundary’ in this work refers to the physical limits of a state’s geographic,
territorial and, usually, national jurisdictional extents.’” We have, however, used
the term ‘boundary disputes’ to also cover disputes over territory and disputes
over territorial extents of contested frontiers or borderlines. The term ‘territorial

37 Gerard-Rene de Groot and Carlos Bollen, “Nationality Law of the Kingdom of The Netherlaands
in International Perspective”, Vol. XXXV, Netherlands Yearbook of International Law (2004), p. 212.

38 Julius Varsanyi, Border is Fate: A Study of Mid-European Diffused Ethnic Minorities (Sydney: Australian
Carpathian Federation, 1982).

39 David Newman and Anssi Paasi, “Fences and Neighbours in the Postmodern World: Boundary
Narratives in Political Geography”, Vol. 22, Progress in Human Geography 2 (1998), p. 189.

40 See Daniel, op.cit., p. 218.
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claim’ would be more precise when used to cover large contested areas or pieces
of territory; whereas ‘boundary’ in technical use should refer to the linear point
of contact with other states. We have chosen for convenience of discussion to
adopt the general meaning of the word boundary. Boundaries in modern parlance
can be de jure or they can be de facto. The former is used to denote a boundary with
legal backing typically in the form of a binding agreement, such as a treaty; and
the latter refers to boundaries established by virtue of a set of facts which so to
speak exist on the ground. A de facto boundary is usually observed by the local
people and sometimes respected by states themselves.*!

The best record of the world’s oldest boundary treaty is contained in a
cuneiform pronouncement,? and refers to the original border treaty between
Umma and its rival Mesopotamian state of Lagash dating back to about 2550
2600 Bc. Some authorities estimate that this treaty — one of the world’s earliest
treaties — indeed itself records earlier boundary agreements that occurred dating
back up to 3100 sc.™ The original treaty fortunately survives in its physical form
even now and may be viewed at the Louvre Museum in Paris. The large clay peg
with inscriptions on the sides contains the formal pronouncement of the historical
record of the Lugash ruler Entemena, around 2400 BC and refers to the original
border treaty between Umma and Lagash as having been set by Mesilim (who was
known to be alive in 2550 BC).*!

In 2400 BC, according to another archaeological document known as the Stele
of Vultures, the King of Lagash, Eannatum (also Ennatum) warred with Umma
and won. He forced the Umma King to take an oath that his inhabitants would
respect the agreed boundaries and restrict themselves to their side of the dividing
canal. According to the treaty, the kingdoms of Lagash and Umma agreed to a
precise boundary between their two adjoining territories, with a boundary marker
known as a stele —a large stone marker or stone pillar) placed at a spot.

Reminiscent of modern-day bloody boundary battles, the Stele of Vultures®
derived its name from the sight of vultures feeding on the bodies of the 3,600
dead Umman soldiers. A reference to the treaty of 2550 Bc survived in statements
of religious celebration and pronouncements of the victory of Eannatum in 2450
Bc. The Stele of the Vultures was again placed in a prominent position on the
ancient dike-border where the destroyed stele of Mesilim had stood a hundred
years earlier; and included this admonition: ‘Let the man of Umma never cross
the border of Ningirsu! Let him never damage the dyke or the ditch! Let him not

41 Daniel, op.cit., p. 223.

42 On the sides of a clay peg.

43 The Louvre Museum in Paris dates Mesilim’s tenure as ruler of the city of Kish around 2550~
2600 BC. The reasons for dating it in this period includes the fact that historians accept that
Mesilim lived during the period.

44 Because historians have records of when Mesilim lived, the date of the treaty is placed at
about 2550 BC, although some authorities set the date of the world’s first treaty as 2600 BC or even
3100 zc.

45 Was discovered at Telloh, on the site of what used to be Girsu, but in fragments only.
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move the stele! If he crosses the border, may the great net of Enlil, king of heaven
and earth, by whom he has made oath, fall upon Umma!’

Eventually, the historic border succumbed to another monumental develop-
ment in the form of the invasion and defeat of most of the Sumerian cities by the
Akkads who forcefully brought them into a new kingdom called the Babylonian
Empire, after their capital city of Babylon. The virulent nature of boundary dis-
putes is given expression by the fact that Lagash and Umma continued to fight
intermittently for hundreds of years and the border between them continued to
move with the fortunes of war.'®

Having discussed boundaries generally it is important to introduce their factual
synonyms — frontiers and borders. It needs to be mentioned that among boundary
scholars, it is recognised that these terms are generally technical terms which
ought to be deployed carefully in discourse with a full understanding of their dif-
ferences and nuances. As Prescott and Triggs rightfully maintain, ‘[tJhere is no
excuse for geographers who use the terms “frontier” and “boundary” as syno-
nyms’.*’ Frontier zones tend to be zones of blending and are of varying widths and
shapes. Even in the case of boundaries that are marked by sharply defined natural
barriers, the barrier-region itself will form the transition zone between one area
and another.*®® A boundary is best represented by a line while a frontier and a
border are distinctly different types of boundary areas.** Frontiers can generally
be political frontiers 1.e. ‘neutral ground’ separating ethnic groups, kingdoms, or
independent states or they can be settlement frontiers (i.e. ground within a larger
country at the edge of a settled area or a settlement on the frontier of civilisation,
such as in Australia or the US). It is in the former sense that the term is mostly used
in this book. Africa has a rich history of frontiers and examples of African political
frontiers abound. These range from the many frontiers in the Niger—Benue region
to the unstable and peaceful frontiers regulating and maintaining contact between
political groups in the south of modern-day Nigeria. Where boundaries are unpro-
tected, weaker political groups appear to suffer the effects the most. The frontier
between colonists and the Xhosa in southern Africa witnessed savage events many
British citizens will not be proud of today. In 1812, for instance, the British adopted
a scorched earth policy. Mostert described the policy thus:

The only way of getting rid of them is by depriving them of the means of
subsistence and continually harrying them, for which purpose the whole
force is constantly employed in destroying prodigious quantities of Indian
corn and millet which they have planted . . . taking from them the few cattle

46 Lloyd Duhaime, 2550 BC “The Treaty of Mesilim”, available at http://www.duhaime.org/
LawMuseum/LawArticle-1313/2550-BC--The-Treaty-of-Mesilim.aspx  accessed 17 June 2012;
George A. Barton, “Inscription of Entemena #7”, The Royal Inscriptions of Sumer and Akkad (New
Haven, C'T: Yale University Press, 1929), pp. 61-65; Re 3100 BC, Charles Phillips and Alan Axelrod,
Engyclopedia of Historical Treaties and Alliances, 2nd Ed. (New York: Facts on File Inc., 2006), Vol. 1, p. 6.

47 See V. Prescott and G. D. Triggs, op.cit., p. 22.

48 Carlson and Philbrick, op.cit., p. 11.

49 See V. Prescott and G. D. Triggs, op.cit., p. 1, 12.
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which they conceal in the woods with great address, and shooting every man
who can be found. This is detestable work . . . we are forced to hunt them like
wild beasts.*

In 1818 a British commander attacked and stole 23,000 cattle from the Xhosa in
cross-frontier raids. These sorts of incidents expose the dangers of frontiers as
devices of separation because of their penchant for harbouring vagrants and
dangerous elements.”!

It will be useful to identify some of the various classifications of international
boundaries and consider their manifestation in Africa. Various classifications have
been suggested in academic literature such as the Boggs, Jones and Hartshorne
classifications. Boggs’ classification identifies physical or natural boundaries (fol-
lowing natural features such as rivers, watersheds, range of mountains); geometric
boundaries (following straight lines, arcs of a circle — longtitude and latitude);
anthropolgical-geographical boundaries (relating to human settlements, culture
and language) and compounded boundaries (comprising a combination of
the above features). S. B. Jones divided boundaries into five categories, namely:
natural boundaries; national boundaries; contractual boundaries; geometrical
boundaries; and power-political boundaries.”? Others like Richard Hartshorne,
from a geographer’s perspective divided boundaries into five categories: pioneer
boundaries; antecedent boundaries; subsequent boundaries (drawn up after the
development of the cultural landscape to coincide with social, economic, cultural
and linguistic lines); superimposed boundaries (drawn after the development
of the cultural landscape but without regard to possible cultural boundaries);
and relict boundaries (such as the Great Wall of China, the Berlin Wall and
Hadrian’s Wall).%

Yet it is recognisable that there is a wealth of literature that argues for the
de-emphasis of boundaries and borders. In this supposedly new brave world
created in liberal academic discourse it is as if boundaries and borders acquire an
ignoble meaning and belong to a savage past.

50 N. Mostert, Frontiers: The Epic of South Africa’s Creation and the Tragedy of the Xhosa People (New York:
1992), p. 39, quoted in Prescott and Triggs, op.cit., p. 45.

51 Prescott and Triggs, ibid., pp. 34 and 45.

52 S.B. Jones, “The Description of International Boundaries”, Annals of the Association of the American
Geographers 33: 99-117; “Boundary concepts in Setting Time and Space”, Annals of the Association of
American Geographers 49 (3), pp. 99-117.

53 Relict boundary refers to antecedent boundaries which have been abandoned for political purposes
but are still evident in the cultural landscape. Relict boundaries manifest themselves in space among
others by direct border remains such as border stones, mounds, ancient walls, border roads, clearings,
customs houses, watchtowers. See generally R. Hartshorne, “Suggestions on the Terminology of
Political Boundaries”, Vol. 26, Annals of the Association of American Geographers (1936), pp. 56-57; David
Newman, “Boundaries, Borders, and Barriers: Changing Geographic Perspectives on Territorial
Lines”, in Albert, Mathias (et al.) Identities, Borders, Orders: Rethinking International Relations Theory
(Minneapolis: University of Minnesota Press, 2001), pp. 137-151, p. 140; Mareck Sobczynski,
“Studies On Relict Boundaries and Border Landscape in Poland”, paper presented at the Universita
degli Studi di Trento, pp. 1 and 3 available at http://web.unitn.it/archive/events/borderscapes/
download/abstract/ SOBCZYNSKI_paper.pdf, accessed 17 August 2014.
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In truth, however, the disappearance of boundaries thesis is largely a Western
European and North American discourse. This idea reflects the trend towards glo-
balisation by which many (although by no means all) of the boundaries in Northern
regions have become increasingly permeable as a result of both technological and
political changes that have taken place within the past three decades.>

Although there are undeniable shifts away from the physical and intellectual
conception of boundaries as we know it, Nugent’s observations (below) remain
apposite and a reflection of the status quo in this first quarter of the twenty-first
century. He wrote:

Territorial lines remain partial barriers to the physical movement of people.
Fences, walls and customs posts retain their function of preventing the
movement of people who do not possess the correct documents or are defined
as undesirable elements, although this too, 1s changing as the technology of
transportation becomes increasingly sophisticated, as borders are removed
from the territorial periphery of the state into the heart of the metropolitan
airfields. . .%

4.4.2 Borders and borderlands

Border and borderland are regarded as synonymous in boundary literature and
they both refer to the zones of indeterminate width that form the outmost parts
of a country that are also bounded on at least one side by national territory.>®
Sovereignty may create boundaries, and the recreation of boundaries is also an
exercise of sovereignty.’’ Indeed nation states usually set out quite early to
participate in the creation of their landscape just as much as landscapes have
themselves been agents in the construction of national images.”® The creation
and recreation of boundaries and borders is inevitably the source of tensions,
hostilities and conflicts between states and peoples. This will no doubt remain so
till the end of history. In Africa, as in most other continents, borderlands are sites

54 See generally Newman (2001), ibid., pp. 137-151.

55 Newman (2001), op. cit. p. 143. For an example of the positive exercise of removal of fences in
furtherance of cross-boundary joint maintenance and exploitation of eco tourism/conservation
see Appendix III which contains a picture of the cutting of 15km of fence between Kruger
National Park (KNP) and Limpopo National Park (LNP).

56 Prescott and Triggs, op.cit., p. 12.

57 Wendy Brown, op.cit., p. 71.

58 Baker, op.cit., p. 153. African states are particularly adept at creating symbolic depictions of their
territorial landscape in art, cultural items, flags, national dress and romanticising their landscapes
and physical environments as distinct places. The Nigerian flag in its simplicity — green-white-
green — is redolent of the agrarian past of the land and its peoples. The current Kenyan flag
adopted on 12 December 1963 (Independence Day), was based on the flag of KANU (Kenya
African National Union), the political party that led Kenya to independence. The original flag of
Kenya had three equal stripes of black, red and green, symbolising the indigenous Kenyan
people;the blood that was shed in the fight for independence; and Kenya’s rich agricultural land
and natural resources. See the website of the Kenyan embassy in Paris available at http://www.
kenyaembassyparis.org/about-kenya/national-symbols, accessed 10 January 2012.
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and symbols of power. Guard towers, fences of all descriptions, moats, ridges and
all sorts of artificially constructed monuments have from time immemorial been
used to inscribe territorial limits on the surface of the earth and in maps of varying
providence. Despite all the utopian models that have been touted in history both
by fantasists as well as well-meaning intellectuals, a world without sovereign states
is not only unattainable — it is in fact undesirable. Anyone who seriously wants a
stateless planet can only be encouraged to leave the earth and settle on any other
planet in this solar system or beyond. It is equally true that with the explosion in
the number of states and an even more explosive increase in human population
comes the inevitability of border wars. Hence Horsman and Marshall’s position
that ‘[t]here has always been a tension between the fixed, durable and inflexible
requirements of national boundaries and the unstable, transient and flexible
requirements of people” is sufficiently premised on universal experience.’® It has
been provocatively suggested that border wars are a requirement of state- and
nation-building in the post-imperial age and that it serves a useful function in
Inspiring protagonists to greater nationalist endeavours. Border wars according
to this view are in fact necessary to fire the imaginations of peoples everywhere to
understand the nature of minority rights and defend the rights of small states to
defend themselves.®

The argument in this work is that without prejudice to the imperatives of
the narrative of cooperation between states, borders are a necessary part of
international relations. Borders are a logical necessity of reality of boundaries.
If borders did not exist they would literally have to be invented — for how else
would people be allowed safe conduct as they move between nations and peoples?
Given national policy commands and the need for information and control
over terrorism and organised crime, policing and public safety, sustainable tourism
and other general immigration and international policies, borders are a sine qua
non of civilisation even in a globalised world.®! The functions of properly delimited
and demarcated international boundaries include the following:

* A specific delineation of the sphere of sovereignty and territorial jurisdiction.
It is on these bases that the whole system of municipal law — upon which
human civilisation is organised — is primarily founded. In this way taxes are
collected, criminal and civil laws are instituted and enforced. The prescription
of internal boundaries is also determined by the territorial sovereign.

*  Determination of the precise scope for which physical security must be
provided for by the state.

59 M. Horsman and A. Marshall, Afier the Nation-State: Citizens, Tribalism and the New World Disorder
(London: Harper Collins, 1995). See also Paul Hopper, Living with Globalization (London:
Bloomsbury Academic, 2006), p. 39.

60 Hastings and Thomas Wilson, op. cit., p. 3.

61 Cf. Mark Sedwill, UK Border Agency Annual Report and Accounts 2012—13 (UK: The Stationery Office,
2013), p. 5 available at http://www.ukba.homeoffice.gov.uk/sitecontent/documents/aboutus/
annual-reports-accounts/, accessed 9 December 2013.
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*  Determination of the precise scope of where national resources may be
derived and exploited. It is good international policy that the precise areas
upon which states may conduct and organise their economic activities
be identifiable. Conversely, contested boundaries are bad for international
relations as they often lead to territorial contests, gun-boat diplomacy and
threats to international peace and stability.

*  Determination of the scope of responsibility of the national and provincial
governments for the welfare of nationals and sharing of national resources.

*  Determination of the points of interaction with neighbouring independent
states. International boundaries are crucial to the ‘strenthening of territorial
integrity’ a sine qua non of peaceful cohabition of geographical contiguous
nations and peoples from time immemorial and an antidote to irredentism,
separatism and inordinate adventurism.

*  C(larification and stabilisation of point of interaction with other states and
transnational economic as well as social actors. International law works upon
the basis of the equality of states. The whole essence of this principle is that
clearly identified independent territories with perpetual existence should be
granted international legal personality.

* International boundaries are important points of contact between states.
They serve as bridges between peoples, cultures and nations. In the vast
majority of cases in Africa and elsewhere border areas stimulate economic
activities, innovation dynamism, and complementarism and growth. With
the right political will expressed and practiced by governments boundary
zones can spark impressive regional growth and corridors of success.®?

The existence of borders does not preclude innovative transnational de-
territorialised cooperation in Africa. The advent of such cooperation such as the
Kavango Zambezi Trans-frontier Conservation Area (KAZA) is greeted with
palpable interest among scholars. African borders must like most other borders
around the world serve as barriers and bridges. It must, however, be ensured that
African borders should not become generally hostile to human migration or
become points of extinction of the developing African lex mercatoria.

4.4.3 Fences and walls

It is particularly hoped that the increasing resort to the building of actual fences
between countries will find no further expression on the African continent.®
Gradually this expensive and ineflicient phenomenon has been regaining entry in

62 Okomu, op.cit., pp. 39-42; B.A. Simmons, “Rules Over Real estate: Territorial Conflict, and
International Borders as Institutions”, Journal of Conflict Resolution (2005), p. 38; Douglass Cecil
North, Structure and Change in Economic History, (London: Norton, 1981), pp. 201-2.

63 For more on the poisoning effects of fences between state territories see Derek Gregory, The
Colonial Present (Oxford: Blackwell, 2004), pp. 76-106. For an example of the positive exercise of
removal of fences in furtherance of cross-boundary joint maintenance and exploitation of eco
tourism/ conservation see Appendix II1.



76 Province of international boundary disputes

and around Africa. Botswana initiated the construction of an electric fence along
the border with Zimbabwe in 2003, claiming that it was necessary to prevent the
spread of foot and mouth disecase among livestock. The European Union is
contributing to this unfortunate feature of African international relations as it
sponsored triple-layer walls around Spanish enclaves in Morocco. Morocco also
maintains a long berm feature which it uses to secure the resources of the long-
disputed Western Sahara. There 1s a wall between Egypt and Gaza and Israel has
just completed a 245-mile security fence along the Sinai Border with Egypt
replacing an older fence.®* It is predicted that more walls are coming across the
world even though writers on the subject reveal the interesting paradox that
higher and stronger walls do not guarantee the integrity of a boundary.

Fences say much more about the party erecting the fence than it does about
those sought to be excluded. Niccold Machiavelli, not generally known for being
liberal or soft on matters of state security was correct to observe that ‘[f]ortresses
are generally much more harmful than useful.’® He explains further by stating
that: “. . . if you make fortresses, they are useful in times of peace because they
give you more spirit to do evil . . . but they are very useless in times of war because
they are assaulted by the enemy and by subjects; nor is it possible for them to put
up resistance to both the one and the other.’®® Indeed it is a hardly recognised fact
among boundary scholars that perhaps the most ardent opponents of walled
borders are statesmen who support strong defence and crime control policies.
Shimon Peres had occasion to remind his country that ‘we need soft borders, not
rigid impermeable ones . . . At the threshold of the twenty-first century, we do not
need to reinforce sovereignty’.%’ Ariel Sharon cynically turned the logic on its
head but essentially exposed the short-sightedness of fenced boundaries between
peoples. He wrote, ‘don’t build fences around your settlements. If you put up a
fence, you put a limit to your expansion. We should place the fences around the
Palestinians and not around our places’.®®

It 1s hoped that third party arbiters and courts of whatever description will see
it as part of their duties to steer states and disputants away from the practice of
building walls. Not because walls may not serve a short-term purpose of assuaging
feelings and fears or even deterring security threats successfully but because they
are in the long run an unreliable and unsustainable way of managing human
affairs relating to frontiers between peoples. In modern times they often replicate
and amplify hate and provide a physical summation of the lack of imagination

64 Wendy Brown, op.cit., pp. 8 and 19. Christian Fraser, “Egypt Starts Building Steel Wall on Gaza
Strip Border”, BBC News, 9 December 2009 available at http://news.bbc.co.uk/1/hi/8405020.
stm, visited 10 December 2013; Joshua Mitnick, “Israel Finishes Most of Fence on Sinai Border”,
The Wall Street Journal available at http://online.wsj.com/news/articles/SB100014241278873243
74004578217720772159626, visited 8 December 2013.

65 Niccolo Machiavelli, Discourses on Livy (Chicago: Univ. of Chicago Press, 1996), p. 185.

66 Ibid., 185.

67 Daniel Byman, A High Price: The Triumphs and Failures of Israeli Counterterrorism (Oxford: Oxford
University Press, 2011), p. 71.

68 Ariel Sharon quoted in Neve Gordon, Israel’s Occupation (California: University of California Press,
2008), p. 116.
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towards peaceful ordering of international relations. Fences and physical barriers
between nations are reminiscent of a more primordial past in the story of human
societal evolution. They are ultimately wasteful of resources and inefficient,
damaging to the environment and pervert the soul of the builder and the excluded.
Perhaps no further proof is needed of how the practice goes against the enterprise
of humanity than the treatment of walls in art and popular literature as well as
the euphoria and sensationalism that the masses exhibit when such walls come
tumbling down as they inevitably do again and again.%® Example may be made
here of the breaking of the Berlin Wall in 1989. Judicial disapproval has also been
voiced in the hallowed jurisprudence of the World court in the Legal Consequences
of the Construction of a Wall in the Occupied Palestinian Territory.”®

One place these tensions nest is in the new walls striating the globe, walls
whose frenzied building was underway even as the crumbling of the old
bastilles of Cold War Europe and apartheid South Africa was being
celebrated. . .. Brazil plans to build a steel-and—concrete wall along its
border with Paraguay. .. United Arab Emirates is designing a wall for its
Oman border. Kuwait has a fence, but wants a wall in the demilitarised zone
approximating its border with Iraq. Serious proposals have been floated to
allow completion of the U.S.-Mexico wall with one along the Canadian
border. . .Thailand insurgency and to deter illegal immigration and
smuggling, Thailand and Malaysia have cooperated to build a concrete and
steel border wall.. Iran is walling out Pakistan. Brunei is walling out
immigrants and smugglers coming from Limbang China is walling out
North Korea to stem the tide of Korean refugees, but parallel to one section
of this wall, North Korea is also walling out China.”!

69 Walls have featured in biblical cities like Jericho, which is now the West Bank and which had its
walls erected around 8000sc. China built parts of its Great Wall by 700sc and Hadrian’s Wall
which was built to separate Romans from the Barbarian world was built in 129ap.Works of fiction
that reveal the human horror that the Berlin Wall represented include Peter Schneider, The Wall
Jumper (1984; German edn, Der Mauerspringer, 1982); ‘Holidays In The Sun’, a song by the English
punk rock band The Sex Pistols prominently mentions the wall, specifically singer Johnny Rotten’s
fantasy of digging a tunnel under it. ‘Over de muur’, a 1984 song by Dutch pop band Klein
Orkest, about the differences between East and West Berlin during the period of the Berlin Wall;
‘Chippin’ Away’ a song by Tom Fedora, as performed by Crosby, Stills & Nash on the Berlin Wall
appeared on Graham Nash’s 1986 solo album ‘Innocent Eyes’. Fictional films featuring the Berlin
Wall include: The Boy and the Ball and the Hole in the Wall (Spanish-Mexican co-production, 1965);
The Wicked Dreams of Paula Schultz (1968 Cold War spy farce about an Olympic athlete who defects,
director George Marshall); Funeral in Berlin (1966; spy movie starring Michael Caine, directed by
Guy Hamilton); Casino Royale (1967; featuring a segment centred around a house apparently
bisected by the wall; The Spy Who Came in fiom the Cold (1965; Ciold War classic with plot set on both
sides of the Wall, from John le Carré’s book, directed by Martin Ritt).

70 In this case the Court not only disapproved of the route of the wall but also of its humanitarian
and socio-economic impact on the Palestinian population. Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory, Advisory Opinion of 9 July 2004.

71 Wendy Brown, op.cit., pp. 8 and 19.
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The proliferation of walls offends international morality and the statistics are
obviously depressing and should not continue.” It is necessary to conclude along
with Wendy Brown that rather than emitting the symbolism of sovereignty of the
nation state, the new walls signal the loss of the nation state’s sovereignty, legal
authority, unity and settled jurisdiction.”

4.5 Delimitation and demarcation juxtaposed

It is important at this stage to introduce the technical differentiation between
delimitation and demarcation of boundaries and to explain the manifestation
of these concepts in precolonial, colonial and post-colonial Africa. This task is
important given the generality of opinion to the effect that precolonial Africa
was so bereft of legal standards that it had no respectable system of delimitation,
demarcation, management or reaffirmation of boundaries. Prescott, following
the scholarship of Lapradelle and Jones delineates up to four stages of
boundary-making: allocation; delimitation; demarcation; and administration
of a demarcated line. He, however, admits that few international boundaries have
been established as result of the full stages he suggested.”

Allocation explains the initial political division between at least two states.
Delimitation in legal literature generally refers to the delineation of a boundary
line by appropriate and legally acceptable description. According to Prescott and
Triggs, delimitation means the selection of a boundary site and its definition.” It
1s modern practice that a given set of coordinates are supplied specifying the
applicable datum relating to boundary delimitation. A horizontal datum positions
a mathematical model of the earth (normally a spheroid) as closely as possible to
the actual earth (the geoid). This is how the coordinate system is defined. When
computing survey observations are done on different datums, this will produce
small but often significant differences in latitude and longitude. Over the last half
century individual states have adopted different datum systems but nowadays
WGS 84 is most commonly used in land and maritime delimitation. A vertical
datum provides the basis for heights and is usually defined by a series of readings
from tide gauges taken to determine mean sea level.

The establishment of international boundaries would usually involve a two-
stage process. First there is the delimitation achieved either through agreements

72 India/Bangladesh Length: 2100 miles started in the 1990s with concrete and barbed wire. Western
Sahara/Morocco has a length of 1700 miles and a height of 2 metres and started in 1980. Saudi
Arabia—Yemen wall has a length of 1100 miles and is 3 metres high. This wall is built with material
of concrete filled pipes. The US—-Mexico wall started in 2006 is 670 miles long and has a height of
5 metres. In 2002 the West Bank wall was built extending 440 miles using concrete, steel and razor
wire. The Greece/Turkey wall extends for six miles and was built with concrete and thermal
sensors. See Jon Henley, “Forget Hadrian, Berlin and China. This is the Age of the Wall”, The
Guardian, 20 November 2013, p. 23.

73 Wendy Brown, op.cit., p. 84.

74 See J. V. Prescott, Map of Mainland Asia by Treaty, (Carlton (Vie.): Melbourne University Press (in
association with the Australian Institute of, 1975), p. 3; Prescott and Triggs, op.cit., p. 12.

75 Prescott and Triggs, op.cit., p. 12.
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or as a result of adjudication which specifies the location of the boundary line.
Second there is the exercise of actual demarcation through the exercise of detailed
description, production of a final map and/or ideally by the placement of
boundary pillars or other physical markers evidencing the boundary on the
ground by a joint commission.”® To Professor Cukwurah (The Seitlement of Boundary
Disputes in International Law), the definition of demarcation should be limited to the
physical marking of the boundary on the ground. A descriptive report of such
marking is also seen as part of the process.”” Demarcation, therefore, refers to the
construction of physical structures like boundary markers in the landscape.”™ The
distinction between the two terms is exemplified by the experience of China
which has delimited up to 90 per cent of its 22,000km-long international boundary
with a total of 14 states but of which it has demarcated only about ten boundary
lines.”” Administration as a concept here refers to the maintenance of the
boundary markers for as long as the relevant boundary lines run.

4.6 African delimitation and demarcation of boundaries
in their historical, colonial and contemporary contexts

Much has been written about the idea that African peoples had little or no
practice or conceptualisation of strict and linear boundaries, both in Western and
African authorship. Wafula Okomu, for example, concludes that in traditional
African societies land was neither individually owned nor used, making physical
boundaries almost non-existent. There was a general understanding of the
span of the area in which the community could either grow its food or graze its
animals. He reiterates the popular opinion that ‘this was the state of things until
populations started to increase and Europeans arrived with an ideology of private
ownership’.8’ According to such views, prior to European contact, delineation of
one kingdom to another did not in fact exist but Africans relied on indigenous
zones of separation. Such zones are usually typified in the following manner:

(a) zones or frontiers of contact, that operated between political groups that are
close to each other. Example of this is that between the Yorubas and the
Dahomey and those between the Buganda and their East African neighbours;

76 Melissa Anne Perry, “State Succession, Boundaries and Territorial Regimes”, dissertation
submitted for the degree of Doctor of Philosophy, University of Ciambridge.

77 Oye A. Cukwurah, The Settlement of Boundary Disputes in International Law (Manchester: Manchester
UP; Dobbs Ferry, NY: Oceana 1967), pp. 27-9.

78 Prescott and Triggs, op.cit., p. 12.

79 China is said to have inherited a boundary line full of problems when founded in 1949 and has
had to settle up to 12 territorial disputes with its neighbours. Fu Fengshan, “China’s Experience in
Settling Boundary Disputes and its Border Management Practice”, paper presented at the 2nd
International Symposium on Land, Maritime River and Lake Boundaries: Maputo, Mozambique,
17-19 December 2008, pp. 10-13.

80 Okomu, op.cit., p. 32. Okomu appears to contradict himself when he admits: ‘However, this does
not mean that Africans generally did not have linear boundaries, as even pastoralists had a
conception of the limits of their pastures’. Okomu, at p. 33.
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(b) frontiers of separation through which communities separated themselves with
the device of buffer zones such as ‘evil forests” or wild frontiers, barren land or
deserts (Fulani versus the central Sudanese states and Bornu Kingdom); and

(c) enclave delineation consisting of diverse nations and groups as in the case of
the Tuaregs, Masais and the Somalis.?!

There are many reasons to differ from the conclusion that traditional Africa did
not possess any sophisticated delimitation and/or demarcation. To begin with,
the position appears to be supported by too little research directly on the issue.
To deal with all the peoples of Africa with their various stages of political develop-
ment and organisation in one broad generalisation is insufficient and reminiscent
of the popular misconception found in much of Western commentary on the
continent that Africa is just one big single jurisdiction. Such views also tend to
echo the prejudiced positions of commentators foreign to Africa with too little
time and resources to understand precolonial history. First, historical studies
about land tenure systems all around the world generally refer to their social
and administrative conceptual manifestations. They tend not to dwell on the
physical or geographical concepts.®? Thus, early studies and reports of African
boundaries were naturally scanty on this important point. Furthermore it was
part and parcel of the political strategy of the colonialists to downplay recognition
of pre-existing indigenous sovereign arrangements as much as possible. Since the
legal instinct of colonialism was to usurp power over as much territory as quickly
as possible it was preferable to pronounce as much land as possible as terra nullius.
Recognition of precolonial geography of African states and empires was mostly
denied and dismissed as indeterminate.®® This thinking is betrayed in McEwen’s
position when he wrote that:

the concept of linear boundary was alien to Africa [due to an] absence of
centralized ‘state’ structures or entities. Some areas remained unappropriated by any
clan or state . . . There was a general (but not total) absence of modern methods
of physical marking of alignments.?*

Notably even this account acknowledges that there were modern methods of
marking boundary alignments.

Second, the ‘non-linear contemplation of boundaries in indigenous Africa’
view ignores the pre-modern and modern influences of measurements and
architecture that African empires were exposed to by virtue of their interactions
with other cultures including the Baroque, Arab, Chinese, Turkish and Indians.?

81 A. Ajala, “The Origin of African Boundaries”, Nigerian Forum (1981), pp. 7 and 8.

82 Gebeyehu usefully examined the factors that made land measurement in Shashemene District of
Ethiopia possible. Temesgen Gebeyehu, “A History of Land Measurement in Shashemene (Ethiopia),
1941-1974”, Vol. 1, Afican Journal of History and Culture (AFHC), No. 4, October 2009, pp. 67-75.

83 A. C. McEwen, International Boundaries of Fast Africa, (London: Oxford University Press, 1971), p. 8.

84 Ibid.

85 David Keys, “Medieval Houses of God, or Ancient Fortresses?”, Vol. 57, Archaeology, No. 6, (2004).
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It is true that generally in Africa, the most ancient system of land holding is the
communal land tenure system. This system has indeed survived to this day in
many parts of the continent. It is also true that with the formation of independent
African states after the colonial era, the ancient form of land tenure changed
drastically in many places for the political contraption of the state and to a large
extent for the peoples and sub-parts of the state. The newly independent states of
Africa inherited the land they had from their colonial powers along with the
fiction of snapshot of the territory including its linear form and tridimensionality.
New forms of land right inexorably emerged and additional claims on the
ownership of land came into being.®® Nevertheless it is the case that the law and
practice of communal land ownership endures to date all over Africa.

The most important thing to note, however, is that many African cultures were
as much as focused on linear boundary lines and/or could easily conceptualise it
as other cultures anywhere else. There is impressive evidence in anthropology and
history to show that linear and strict delimitation of territories between
communities, families, individuals, kingdoms and states existed among African
peoples and they utilised it when considered necessary. Disagreeable as colonial
partitioning and delimitation of African territories may be, it does not offer an
opportunity to reject the usefulness of delimitation as a means of separating
territories. It certainly does not permit scholars to disregard the abundant evidence
that African states and cultures did understand the existence of boundaries and
borders between their various peoples. It also does not mean the continent should
in this modern age discard the necessity for frontiers and borders in Africa. In
Ethiopia, for instance, land measurement has been traced to atleast the Gondarine
period and from the fifteenth century, although it was in the nineteenth and
twentieth centuries of the Shewa Kingdom within the Ethiopian Empire that
land measurement between the regions reached its height and continued until the
collapse of the imperial regime in 1974.%7

The historical institution of the Yoruba ‘Oni thode’ and ‘aso thode’ (the border
lord and border guard) as a professional class predates European contact and
goes back to antiquity. According to linguistic evidence they in fact date back into
the deepest recesses of Yoruba history and are found in the corpus of Ifa religious
texts.?® The border guard watches over borders based on an understanding of

86 Cf. Gebeyehu, ibid.

87 Ibid.; see also Richard K.P. Pankhurst, History of Ethiopian Towns: From the Middle Ages to the Early
Nineteenth Century, Vol. 1 (Wiesbaden: Franz Steiner Verlag, 1982), pp. 114—-18.

88 Oral history showing early evidence of borders and boundaries among the Yoruba people is
reflected in a very recent account about the origins of a festival in one of the towns in Yorubaland
in South Western Nigeria. The account goes: ‘During our ancestors’ period, there was an Ifa called
Owonriwonsa, there was this warrior called Ayedu, he was a great warrior who won every battle
and he came to Ila with the intention of taking us into captivity but Orangun was a great warrior
—and it is also a tradition in Ila that nobody has ever confronted Ila and succeeded. Our fathers
consulted the Ifa oracle which directed them on what to do. The oracle instructed that Ayedu
should be given food and they prepared pounded yam for him. After eating, Ayedu was hypnotised,
confused and scattered. After five days of being in the state of confusion, he decided to take his exit
from the town. The people consulted Ifa again on what to do. Ifa again instructed them to clothe
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where the boundaries are. This at the very least shows the need to maintain strict
boundary lines as against foreign claims and intruders. The ‘thode’ (or border) as
in many other African cultures relies on city walls and other boundary markers
such as mounds, moats and natural geographical features. Towns and cities
around Africa had borders, fences and gates and this is incontestable and reflected
both in oral and written literature.

It is fortunate that evidence emanating from recent satellite imagery and
orthorectified imagery as well as archaeological studies have been providing
overwhelming evidence for very precise boundary markers separating precolonial
African political groups. For instance, it has been discovered that between Lake
Chad and the Atlantic Ocean in West Africa there are about 10,000 town walls,
25 per cent or more of them on presently deserted sites. Although only a handful
have been surveyed so far, this is said to represent the largest concentration of past
urban civilisation in black Africa. Old aerial photographs and other more modern
remote-sensing methodologies continue to offer an opportunity to record much of
this evidence all over Africa. Although the Kano City walls, with their 24km long,
20m-high perimeter, were considered the most impressive monument in West
Africa as at 1903, their achievements pale into absolute insignificance in
comparison with other recent discoveries of older demarcated boundaries.
Fieldwork surveys and inspections have revealed 1,600km of the 16,000km-long
Benin earthwork complex. There is the 160km-long Sungbo’s Eredo wall; the
45km-long Orile Owu walls; the walls of Old Oyo; Old Egbe wall; and walls
completely surrounding pre-European influence cities of Kwiambana, Old Ningi,
Gogoram, Pauwa, Old Rano, Old Sumaila.®

The emerging picture is that since at least the eighth century ap enormous
systems of walls and ditches have been used to demarcate state territorial control
in the area of contemporary Benin and Western Nigeria. The total length of the
discovered fortifications in this area alone is said to exceed 6,000 kilometres.”® It

him and after escort him out to the border of the torwn (emphasis added). After seeing him off the town,
our people prayed, rejoiced and thanked God for successfully ex-communicating war, sorrow,
hunger, confusion and crisis and ushering in harmony, love, peace and development. And that is
the genesis of what we are celebrating today.” Wale Ojo-Lanre, “Orangun of Ila Celebrates Isinro,
Marks 10th Anniversary”, The Tribune, 8 October 2013. Available at http://tribune.com.ng/
news2013/index.php/en/tourism/item/23468-orangun-of-ila-celebrates-isinro,-marks-10th-
anniversary.html, accessed 12 January 2014.

89 Stone, op.cit., p. 158; African Legacy — School of Conservation Sciences, Bournemouth University,
“Hausaland Walled Cities & Towns — remote sensing studies”, available at http://apollo5.
bournemouth.ac.uk/africanlegacy/kano_walls.htm, accessed 15 January 2013; E. A. Ayandele,
‘Tjebuland 1800-1891: era of spendid isolation’ in G. O. Olusanya, ed., Studies in Yoruba History
and Cultures: Essays in honour of Professor S. 0. Biobaku (Ibadan, 1983) pp. 88-105; P. Darling, “1975
Benin earthworks: some cross-profiles”, Vol. 40, Nigerian Field No. 4: pp. 164-5; P. J. Darling,
‘Sungbo’s Eredo, Southern Nigeria’, Nyame Akuma, No. 48 (June 1998), pp. 55-61.

90 Eredo represents a system of walls and ditches dug in laterite, a typical African soil consisting of
clay and iron oxides. The total length of these fortifications is approximately 160km. The height
difference between the bottom of the ditch and the upper rim of the bank on the inner side can
reach 20m. The diameter of this enormous fortification in a north—south direction is approximately
40km and in an east-west direction, 35km. The walls of the ditch are unusually smooth.
The system of walls encircle the ancient Ijebu state. See further African Legacy — School of
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was not just that Kings of Benin such as Ewuare built and maintained secure walls
it is more importantly significant that they maintained their empire very much in
the tradition of civilised knowledgeable civilisations much like progressive and
sophisticated societies elsewhere in Asia, Europe and the Americas. By the time
the Portuguese arrived on the Benin coast, the city of Benin had broad streets,
impressive architecture, modern town planning and was advanced in terms of art
and trade.” In view of such evidence it is indeed curious that writers like Engelbert
and colleagues hold on to the position that in relation to Africa, ‘the concept of
territorial delimitation of political control was by and large culturally alien.’®? In
support of this it is argued that the concept of territorially defined statehood is a
European import and contrasts with the relative survival of local traditions of
political authority and social interaction. In support of this the example of the
Chewa and Nagoni of Zambia, Mozambique and Malawi, were cited, as they
have retained stronger ties among themselves than they have developed with their
respective states, and traditional Chewa migratory patterns have endured despite
the post-colonial borders. The fact that the great demarcating walls found in parts
of Africa could only have occurred after some technical criteria for delimitation
and that they conveniently fit into the classification of relict boundaries recognised
by writers like Hartshorne is lost to many.”® It would appear that what has
happened is that scholars have begun to confuse the dissatisfaction of African
peoples and nations with colonial-inspired boundaries with the idea that African
peoples and states did not generally recognise delimited boundaries.”* Scholars
holding such views are indeed guilty of fudging issues in much the same way that
they think African conceptualisation of boundaries is blurred at the edges. How
then do Western writers and African writers both arrive at the same watering hole
in terms of the ‘no linear or strict boundaries in African history’ school of thought?
This is accounted for by gross oversimplification of the demands of their
intellectual interests. The former are intent on sanctifying the colonial effort even
when they do agree that it was grossly inequitable at least from the perspective of
the colonised states. The latter also hold similar views because they find
disagreeable the very basis of much of colonial boundary-making and seek its
modification and sometimes removal. In a sense this is a form of throwing the
baby away with the bathing water.

Walls, linear boundaries, borders and frontiers have always been needed and
useful from time immemorial in African history as much as everywhere else. It was
not till around 1900 that linear boundaries became recognisably predominant

Conservation Sciences, Bournemouth University, “Sungbo’s Eredo — Africa’s Largest Single
Monument”, available at http://apollo5.bournemouth.ac.uk/africanlegacy/sungbo_eredo.htm,
accessed 15 January 2013.

91 S. Kasule, The Hustory Atlas of Africa (New York: Macmillan, 1998), p. 293.

92 Engelbert, Tarango and Carter, “Dismemberment and Suffocation— A Contribution to the Debate
on African Boundaries”, Vol. 35, Comparative Political Studies, No. 10 (December 2002), p. 1095.

93 See Richard Hartshorne, 4 Survey of the Boundary Problems of Europe (Lectures on the Harris Foundation),
(University of Chicago Press, 1937) p. 164.

94 S. H. Phiri, “National Integration, Rural Development, and Frontier Communities”, in A. 1.
Asiwaju (ed.), Partitioned Africans (New York: St Martin’s, 1985), pp. 105-25.
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around the world.*® But walls, fences, precise boundaries and borders are as much
of African history as that of any other part of the world. It would be surprising if
this were not so. Precolonial Africa was not the particularly peaceful era that is
romanticised in much of new literature. It was a dangerous era for indigenous
political groups and their leaders. Slave-raiding was happening on a systematic
nearly genocidal basis and internecine wars were rampant. Empires rose and fell
with equal ease around the continent. For security reasons the establishment of
precise national boundaries would have been more necessary in precolonial Africa
than they are today: It is indeed true that in many cases not only the entire national
boundary had to be established and maintained but the regions, cities and towns
also needed sophisticated boundary-markers and boundary maintenance.

The following account typifies the precolonial Africa encountered by the British
in precolonial West Africa:

Old Ningi was a nineteenth century cult settlement opposing Kano, Zaria
and Bauchi from its hill fortress base using up to 4,000 cavalry. Its mud walls
were built on stone-based parapets and presented a complex defence strategy,
which the larger kingdoms were unable to breach. It was captured by the
British using a local traitor to show a secret way in near the beginning of the
twentieth century.”

Having said this, it is necessary to agree that modern African boundaries ‘are of
relatively recent origin and thus, do not even possess the sanctity that derives
from age. The majority of African boundaries were delimited between 1884 and
1904 and the definitive partition was completed in 1920.’ It is now, therefore,
possible to recognise that the making of African boundaries can be divided
into five distinct phases. The first and last phases are rarely ever recognised in
international legal theory while the next three often find expression in boundary
research literature.

1. Phase I: The era of delimitation and demarcation by indigenous African
nation states, vassal states, communities, cities and towns.

1. Phase II (1850-86): This phase involved the conquering and mischievous
acquisition of territories by the British, Irench, Belgians, Portuguese,
Germans and Italians. Of this period Okomu aptly stated: ‘Colonial mischief
in territorial acquisition and boundary making included deceipt, fraud,
intimidation, bribery and confusion of the African rulers’.”® Where the
territory of European interests in Africa possesses great mineral resources,
European countries would even make efforts to cheat and outwit each other.

95 See V. Prescott and G.D. Triggs, op.cit., p. 1.

96 African Legacy, op.cit.

97 J. Herbst, “The Creation and Maintenance of National Boundaries in Africa”, Vol. 43, International
Organization, No. 4, (Autumn, 1989), p. 692.

98 Op.cit., p. 34.
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ii.  Phase IIT (1886—1900): This witnessed the formal creation of colonial states.
Although there was a fairly common use of maps and treaties, it is of this era
that Lord Salisbury lamented that Europeans were ‘drawing lines upon maps
where no white man’s feet ever trod’.” The inception of most of the confusion
currently afflicting African boundaries was created in this era.

iv.  Phase IV (1900-1930): This phase included elaboration, finalisation and
conclusion of cartographic and geographic surveys of territories by colonial
boundary commissions that enabled the total usurpation of the sovereignties
of pre-existing African states and societies.

v. Phase V (1945—Present): This phase includes the delimitation and demarca-
tion arising out of bilateral activity between African states after attaining
independence or as a result of the decsision of a Court, negotiated solutions
or as a result of mediation and other ADR efforts.

The problem with much of delimitation and demarcation work achieved by the
colonial powers is that it is much less the product of disciplined colonial record-
keeping romanticised by the leading international courts and some Western
scholars but has proven to be far less accurate and useful by courts and demarca-
tors in practice. Chukwurah wrote particularly with reference to evidence
and records in relation to colonial Latin America that ‘[i]n the chaotic state of
things, it is not unusual to find documents partially supporting both claimants’.!®
Walter Benjamin’s thesis that ‘there is no document of civilisation which is not
at the same time a document of barbarism’ rings particularly true of much of the
colonial maps on the basis of which treaties sharing out African lands were
drafted.!”! His conclusion, ‘[a]nd just as such a document is not free of barbarism,
barbarism taints also the manner in which it was transmitted from one owner to
another’ — applies to the provenance of many maps delineating African territories
and upon which international courts and tribunals rely today.!??

This credibility gap is yet to receive the required attention it deserves in much
of legal writing on African boundaries save by few (if highly respected and candid)
writers and commentators from those peoples at the receiving end of the injustices
perpetrated by colonial boundary-making. The problem is arguably complicated
further by the conspiracy of silence involving both foreign and African writers
and statesmen regarding the provenance of the maps made by various colonial
authorities presumably on the assumption that silence is necessary if the myth of
utt possidetis 1s to have any meaning at all. There is, however, no reason to believe
that the policy and determination of the African Union (AU) expressed several
times in the past to keep states faithful to the territory they inherited after
colonialism will be irreversibly damaged if scientific methods are employed to

99 See Memorial of Libya in the Territorial Dispute (Libyan Arab Jamahiriya/Chad), Vol.1, 25,
para.3.01, quoted from The Times, 7 August 1890.

100 Cukwurah, op.cit., p. 115.

101 Walter Benjamin, “Theses on the Philosophy of History” in llluminations, Hannah Arendt (ed.)
(New York: Schocken, 1968), p. 256.

102 Ibid.
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verify boundaries. Those charged with delimitation and demarcation ought to
be aware that they must remain watchful of the possibility that shoddy surveying
and cartography may have become fossilised into boundary reality and there
ought to be a healthy debate as to how to deal with this reality. It in fact accords
with the true interests of all concerned not to be seen to give effect to absurdities.
After all it is recognisable that the documents and provisions were products
of previous centuries where scientific attainments was far more modest than at
present. Brownlie in his seminal work African boundaries noted of the Benin—
Niger border as follows:

The alignment depends upon certain French arrétes, of December 8, 1934,
December 27, 1934, and October 27, 1938. The entire boundary consists of
sectors upon the rivers Mekrou and Niger but the precise division of the
rivers, and thus, the allocation of islands, remains the subject of doubt since
the relevant French instruments are not sufficiently precise.!®

It 1s also fair to note that where there is good political will and determination
much can be achieved in considerably little time even by African states. Example
may be made here of the tremendous successes in the Gulf of Guinea even in the
highly technical field of maritime delimitation. Complex maritime demarcation
has already been achieved between and among Nigeria, Benin, and Ghana,
Equatorial Guinea, Nigeria and Sao Tome and Principe. Recent examples of
progress made in peaceful delimitation and demarcation of contested African
territories may be found in the Cameroon—Nigeria Case (dealt with in greater detail
below) and the Botswana—Namibia Case. In both cases the delimitation was attained
in consonance with the provisions of colonial treaties and agreements and the
implementation stage of the judgments was achieved through the establishment
of joint Commissions among other indigenous platforms of diplomacy.'**

The modus operandi of the parties in giving effect to the judgments of the court
in both processes 1s widely regarded as the gold standard in contemporary post-
boundary dispute demarcation work.!% The Namibia—Botswana process was much
shorter in time-frame but of course the issues involved in the implementation

103 Tan Brownlie, African Boundaries: A Legal and Diplomatic Encyclopedia (Berkeley: University of
California Press, 1979), p. 161.

104 Important working documents adopted for the demarcation exercise in the Botswana—Namibia
case include the: Eason Survey report of 1912; Kalahari Reconnaissance of 1925; 1925 aerial
photography; Kalahari Reconnaissance of 1943; Kalahari expedition of 1945; 1943 aerial
photographs of the area; 1897 map by Schultz and Hamar; 1905 map of Ngamiland by Franz
Seiner and Stigands, compiled between 1910 and 1922; 1987 mosaic with flight index and
photography from shaile up to Lake Liambezi; Swampy Island correspondence of 1910.

105 See Said Djinnit, ‘Opening Speech by the Chairman of the Mixed Commission’ — 23rd Meeting
of the Mixed Commission, Yaounde, 9 October 2008; Amadou Ali Chef De La Delegation Du
Cameroun A I’Ouverture De La 23eme Session De La Commission Mixte Yaounde, 9 October
2008; See also G. O. Uzochukwu Okafor, “Namibian Boundary: Experience With Delimitation
and Demarcation”, paper presented at the Regional Workshop on African Border Programme
(Windhoek, 22-23 October 2009).
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exercise were different and perhaps not as complex as Cameroon—Nigeria. The
agreement for the establishment and the Terms of Reference of the Joint
Commission of Technical Experts for the delimitation and demarcation of the
boundary between Namibia and Botswana along Kwando/Linyanti/Chobe River
was signed in 1999. A team of eight Commissioners divided equally between both
countries was appointed. The Commissioners consisted of permanent secretaries
and directors from the relevant agencies. The Commissioners were supported by a
technical team consisting of surveyors, lawyers and hydrologists. The first meeting
was held on 8 March 2000 in Windhoek. The meetings (just as latter became the
practice in the Cameroon—Nigeria process) alternated between the two countries
and a total of 23 meetings were held before the conclusion of the process at the 23rd
meeting, which was held from 22 to 23 June 2002.!%

The mandate of the Joint Commission was to use scientific methods to best
mterpret the provision of the original colonial boundary treaty based on the Berlin
Conference of 1884. The difficulties before a demarcation tribunal charged with
the technical and politically fraught task of transforming legal judgments into reality
was exposed In many ways in both processes. With regard to a major river feature
in the Namibia-Botswana process the Berlin 1884 treaty documents indicate the
river boundary as the middle of the river. However, on this river there are multiple
channels and in some cases the river is not visible (no water flowing on the surface).
The Commission took a reconnaissance trip, by helicopter, over the area. The joint
technical support team inspected the reference beacons along the river, after which
they drew up an action plan that was approved by the Commission. Aerial photos/
orthophotos of 0.5 resolution were acquired. Apart from the master negatives all
other documents were delivered in duplicates. Where stripes of negatives fall entirely
on either country, that particular country takes custody of the complete strip of
negatives. In case of overlaps, negatives are shared such that one party takes the odd
numbered negatives while the other takes the even ones.!%”

It is, thus, clear that the task of demarcation of boundaries in Africa much like
that of demarcation anywhere in the world is difficult and complex in nature.
The work is very sensitive and should not be rushed.!® It is notable that the
establishment of joint commissions and mixed implementation working groups
on a multi-layered level is now a standard practice of boundary-making and
management on the African continent and elsewhere. It may be necessary for one
single state to engage in such arrangements with all its neighbours and to operate
them simultaneously. Indeed the requirement to do so has become unavoidable

106 Okafor, op.cit., pp. 13-24.

107 Ibid., pp. 13-24.

108 The Namibia—Botswana process was perhaps quite expeditious in comparison with the
Cameroon—Nigeria process. It included: Ground Marking (26 July 2000-20 August 2000);
Photography (20 August 2000-31 August 2000); Mapping (31 August 200015 January 2001);
Delimitation and Digitising (01 September 200015 March 2001); Study Report (Technical)
(15 March 2001-15 April 2001); Study Report (Commission) (15 April 2001-25 May 2001);
Report Approval by the Commission (1 June 2001); Demarcation (25 June 2001-24 August
2001); Commission Draft Report (24 August 2001-14 September 2001); Commission Final
Report (30 September 2001).
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for many states as a result of the AUBP!" Note may be taken of the experience
of Burkina Faso in the maintenance of its approximately 3,500km common
boundary with six other states —Benin Republic, Cote-d’Ivoire, Ghana, Mali,
Niger and Togo. Although the argument is advanced here that the AU Border
Programme appears to be ambitious in terms of time-frame it is hoped that this
is not taken to mean that its intentions are not based on the noblest intentions of
the pertinent policymakers or not laudable.

4.7 High power politics: legality and illegalities of
the Berlin Conference (1885)

The partitioning of Africa at the Berlin Conference in the mid-nineteenth century
marked the beginning of renewed interest in the continent of Africa by the
imperialist powers of Europe. Of particular interest to them at the time were the
hitherto unexplored central African regions, comprising modern-day Zaire,
Zambia and Zimbabwe. This interest was based on the relentless rush for raw
materials and investment that these territories provided for Europe’s continuing
industrialisation. Competition between the European powers was severe as they
coveted the opportunities that colonial subjugation assured. Much interest was
concentrated on the Congo region (modern Zaire) upon which King Leopold IT of
Belgium had set his sights (it later turned out to be a lucrative source of rubber).
However, the old colonial nation of Portugal, with African interests in Angola and
Mozambique extending back over three centuries, also saw the Congo region as its
historical sphere of influence. International rivalry and diplomatic conflicts
between the principal European powers prompted France and Germany to suggest
the notion of a European conference to resolve contending claims and provide for
a more orderly ‘carving up’ of the continent. This conference convened at Berlin
from November 1884 to February 1885 and resulted in an important agreement
entitled The Berlin Act of 1885. The participating states sending representatives
were Austria-Hungary, Belgium, Denmark, France, Germany, Great Britain, the
Netherlands, Portugal, Russia, Italy, Spain, Sweden, Turkey and the USA.

It would take a very bold scholar to stand behind the proposition that the Berlin
Conference achieved a meaningful delimitation of the African continent. Indeed
accurate delimitation or demarcation was never the intention of the participating
states. Nevertheless the resulting treaty from the conference delimited spheres of
influence between various powerful states, unfairly granting them rights over
many African territories which became the de jure colonial and then post-colonial
boundaries of the continent. As Lord Salisbury admitted not only was the delimi-
tation largely arbitrary but the mapping exercise was far from a precise art.!'°

109 Claude Obin Tapsoba, La Politique De Gestion Des Frontieres AU Burkina Faso 2eme Symposium Interna-
tional Sur La Gestion Des Frontieres Terrestres, Maritimes, Fluviales Et Lacustres, Maputo, Mozambique,
17-19 December 2008, p. 3.

110 Note again Lord Salisbury’s lamentation that Europeans have been drawing lines upon maps
where no white man’s feet ever trod. See Joshua Castellino, “Territoriality and Identity in
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As Botswana successfully advanced in relation to the maps in Rastkili Sedudu
Case; early maps show too little detail, or may be too small in scale, to be of value.
The World Court significantly also admitted of colonial maps that: ‘maps merely
constitute information which varies in accuracy from case to case; of themselves,
and by virtue solely of their existence, they cannot constitute a territorial title.!!!
As alleged by Nigeria in its written submissions to the IC] in the land and maritime
dispute, it was not unknown for colonial surveyors ‘to round things up’ in order to
save themselves from further bother or the embarrassment of doing a shoddy job
and coming up with unsupportable maps.

The signing of the Berlin Conference was primarily for the benefit of the
European powers that sent delegates to the conference. The conference was
convened for the mutual interests of the colonial powers as a means of conducting
a systematic takeover of the world’s second largest continent. Via the conference
they secured unfettered access to the interior of Africa principally for themselves
and of course without any contribution or participation by the African peoples
and states. From a strictly legal point of view, even by the standards of the times,
freedom of trade in the whole of the Congo (the so-called ‘conventional basin’), a
key point in the programme was really only threatened by the avarice and greed
of the competing European powers and not by any illegality or protectionism by
the African kingdoms or peoples. Vacuous statements from leading political
figures of the period like Bismarck that the participating states had showed ‘much
careful solicitude’ for the moral and physical welfare of the native races and that
they were engaging in the partitioning to help introduce the populations to the
advantages of civilisation must also be judged against the general record of
colonialism. The next century after Berlin indeed witnessed genocidal events,
massacres and repressions in the Congo, Kenya and Nigeria, to mention just a few
cases. Kidnapping of African monarchs who sought to exercise their sovereignty
was common. In many such cases the brutal sanction of deposition was meted out
not because they endangered trade but (as in the case of monarchs such as Jaja of
Opobo), because they championed the right to open trade on the same terms with
Europeans and resisted monopolies that operated in favour of European states
and trading companies. Officially backed or tolerated ‘brigandry’ and land
seizures without compensation were rife in all colonies. Notable examples of these
are replete in the colonial history of Zimbabwe and South Africa. There was
destruction of cities in Benin as well as brutal and violent gender repression (e.g.,
the Aba women’s riot). Infrastructural development in Africa consisted mostly of
thinly disguised efforts to make the removal of resources from the interior to the
ports easier to operate. The very idea that the colonial project was engaged in for
the noble and exemplary purpose of a civilising mission is a self-delusionary myth
sponsored mainly by the designers of colonialism and other apologists of

International Law: The Struggle for Self-Determination in the Western Sahara,” Millennium:
Journal of International Studies 28 (3) (1999): 529.
111 Frontier Dispute (Burkinu Faso/Republic of Mali), IC] Rep (1986), p. 582.
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colonialism. This 1dea continues to be rebutted well into the twenty-first century
not only in Africa but all around the world.!!?

In many ways the Berlin Conference was the anti-climax of the scramble for
Africa. Pakenham incisively marshals this argument view when he wrote:

It was Berlin that precipitated the Scramble. It was Berlin that set the rules of
the game. It was Berlin that carved up Africa. So the myths would run. It was
really the other way round. The Scramble had precipitated Berlin. The race
to grab a slice of the African cake had started long before the first day of the
conference. And none of the thirty-eight clauses of the General Act had any
teeth. It had no rules for dividing, let alone eating the cake.''?

The view that ‘[tlhe Scramble was not a sprint’ but ‘the final stages of a
marathon’''* is important because it helps to illuminate the emerging picture of
the Berlin Conference as ‘bad law’. The conference and the ensuing Act were in
a sense ab hominem in that it was designed to grant legality ex post facto to a host of
individual acts of depredation against African societies and precolonial states.
The initial context and legal principles upon which contact between African
monarchs and Europeans took place was that of free and unfettered freedom.
This was in many cases guaranteed by ‘treaties of protection’ brought about
usually at the insistence of European states. The view ought to have been taken
much earlier in academic writing that the Berlin treaty was simply a ‘treaty
contract’ between the participating states and not a law-making treaty that binds
African peoples and their states. In this sense there is an arguable case for the
illegality of colonisation from the perspective of African international law.

4.8 Classifications and nature of African
boundary disputes

How and why does one get oneself into a long and difficult work, even a life’s

work: trying to understand and tell truths, in my case, about a huge and

hugely complex continent?!!”

112 Recent legal actions for colonial killings include those brought by descendants of the Mau Mau
in Kenya and the Malaysian descendants of the Batang Kali massacre. See Ian Cobain, Richard
Norton-Taylor and Clar Ni, “Mau Mau Veterans Win Right To Sue British Government”,
5 October 2012, available at http://www.theguardian.com/world/2012/oct/05/maumau-court-
colonial-compensation-torture, accessed 21 March 2014; Cahal Milmo, “Relatives of Malaysians
killed by British troops in the Batang Kali massacre vow to take their fight to the Supreme
Court”, The Independent, 19 March 2014, available at http://www.independent.co.uk/news/ukv/
home-news/relatives-of-malaysians-killed-by-british-troops-in-the-batang-kali-massacre-vow-to-
take-their-fight-to-the-supreme-court-9202912.html, accessed 21 March 2014.

113 Thomas Pakenham, The Scramble for Africa (George Weidenfeld & Nicolson, 1991), p. 254.

114 Prescott and Triggs, op.cit., p. 291.

115 Davidson, op.cit., p. 3.
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Boundary disputes have been used in this work in a very general sense. There will
be considerable hesitation on the part of anyone with legal or even diplomatic
sensitivity to come to a precise assessment of the number of boundary disputes
that exist in any given region. A lot will, for instance, depend on how the word or
concept of ‘dispute’ is defined. One of the unique features of boundary disputes
as a genre of international disputes 1s that the existence of many such disputes are
in fact disputed and may be denied by governments for diplomatic reasons or to
give room for required political manoeuvring. During the field visit stage of the
writing of this book it was revealed that the numbers of flashpoints in Africa iden-
tified by our interviewees across the various Regional Economic Commissions
(RECs) are much more than the acknowledged disputes by African Union member
states. Interviews with civil servants and other international observers brought up
many specific situations involving intense fighting and deaths between govern-
mental forces, private militia and border communities locals, that were hitherto
unacknowledged by states. The informants themselves attached caveats as to the
fact that some problematic areas identified would not even at this stage be publicly
acknowledged by any of the state parties concerned. Indeed a surprisingly high
number of the problematic situations have arisen out of the actions of private
persons, ethnic communities, pastoral and artisanal groups. There is general
agreement among those spoken to that the present effort to develop a mechanism
for the prevention and resolution of boundary disputes through the African
Union Border Programme (AUBP) is a timely and commendable effort. Our
research reveals that the actual number of problematic situations and contested
land borders as at 2010 across Africa may be up to 44 separate instances and that
1s without counting existing or emerging maritime delimitation disputes as well as
separatist claims.

To set the following discussions in context, it may be necessary to suggest certain
distinctions and classifications in relation to the various kinds of disputes that may
be found in Africa. There are outright territorial disputes such as that currently
experienced over the Migingo Island in Lake Victoria between Kenya and Uganda;
the Mauritius and Seychelles conflicting claims over the Chagos Islands''®
or the erstwhile Nigerian claim over the Bakassi Peninsula. Territorial disputes
raise questions relating to sovereignty over a specific territory and may take two
forms: (a) competing claims by two or more existing states to a territory that

is already under the control of one of the concerned states'!” or (b) a claim to

116 The Island is currently a UK-administered British Indian Ocean Territory. Mauritius also claims
French-administered Tromelin Island. See Disputed Territories: Tromelin Islands available at
http://www.disputedterritories.com/territory/tromelin_island.html, accessed 30 April 2012.

117 Note the case of the Mayotte (Departmental Collectivity of Mayotte) which is an overseas
collectivity of France. It consists of two main islands, and many smaller islets around them. These
islands are geographically part of the Comoros Islands, and they are claimed by Comoros. Note
also the interesting case of Glorioso/Glorieuses Islands (Archipel des Glorieuses) which is
operated as a nature reserve, and manned by the French Foreign Legion. The Glorioso Islands
are, however, the subject of territorial claim by Madagascar, the Seychelles and Comoros. While
Madagascar is a close neighbour, the disputed Islands are geographically part of both the
Comoros Archipelago and the Seychelles Archipelago. Note as well the Mauritian claim over
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an independent homeland or territory which the territorial state and/or a neigh-
bouring state has refused to accept involving an area which is in fact counter
contested.''® There are boundary delimitation disputes simplicta such as the Frontier
Dispute between Burkina Faso and Niger'' or the dispute between Malawi and
Tanzania over their common boundary in relation to Lake Nyasa. There are also
disputes of a mixed nature such as the territorial, land and maritime disputes
between Cameroon and Nigeria which involved disputes over the Bakassi Peninsula
in the South; and extends to disputes over many points of boundary alignment
along a 2000-kilometre boundary and extending also to a maritime delimitation
dispute in the waters of the Gulf of Guinea. It may need to be mentioned that
disputes may also relate to the delimitation, demarcation or management of
boundaries and borders and may involve all three. The problematic issues of sov-
ereignty, jurisdiction and control over territories and boundaries are sometimes of
such a mixed nature that it is impossible to classify them into neat categories.
Boundary problems are indeed as rife in interstate relations as they are in intra
state affairs.!?® We have considered above the phenomena of intrastate boundary
disputes and noted that they can be even more intense in human terms and produce
higher casualty rates than international boundary disputes.

In discussing the above classifications — territorial, boundary, mixed (territorial
and boundary), land or maritime, terrestrial or aerial it may also be helpful to
state that apart from those that have been settled and/or resolved; they may all be
divided into three possible categories:

(a) Disputes of an academic or dormant nature. These sort of disputes are
essentially and usually not likely to endanger international peace. They may,

Bassas da India, Europa Island and Juan de Nova Island (part of the French overseas territory of
the French Southern and Antarctic Lands). Note also Moroccan claims over Plazas de Soberania
(which translates as ‘Places of Sovereignty’ and formerly known as Spanish North Africa).

118 Note, for instance, the case of the Western Sahara (Saharawi Arab Democratic Republic/SADR).
Somaliland (Republic of Somaliland) which pronounced itself independent since the 1991
collapse of the central government in Somalia. Somalia, however, also claims sovereignty.
No states or international organisations currently recognise Somaliland, but it continues to
diplomatically press for recognition. Puntland, another Somali region presents a similar
declaration as an autonomous region, but it does not seek full independence from Somalia.
Things are complicated further by the fact that Puntland’s claims also overlap some of the
territory under Somaliland claims. Another example but one arguably with even less success than
Western Saharawi and Somaliland is the Republic of Cabinda. When this part of Africa was
decolonised in the 1960s, Cabinda was assimilated into greater Angola, even though it had been
governed as a separate state until then. Cabinda has since sustained a claim to independence.
This claim is vigorously denied by Angola which exercises sovereignty and control over the
territory Cabinda claims. Cabinda is not recognised by any other states, but many of its
independence-seeking groups continue a military struggle against Angola. There are reports of
thousands of Cabinda citizens currently in Congolese refugee camps due to such conflicts. See
Disputed Territories available at http://www.disputedterritories.com/territory/cabinda.html.
See also our discussions below on Africa’s separatist movements; 16.2: Uti Possidetis within the
equation of political separation and self-determination.

119 Frontier Dispute (Benin/ Niger), (Benin v Niger), 2005 1CJ Rep., p. 90.

120 As a result of many long-lasting internal boundary disputes the Nigerian National Boundary
Commission (NBC) has embarked upon plans towards the monumental project of building
boundary pillars between the borders of its 35 states and Federal capital territory.
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however, be based on a myriad of factors and experience transfiguration into
(b) and (c) below. What was previously a position of principle may become a
contentious point due to political changes in one or all of the states involved.
A swell of nationalist sentiments, electoral calculations and even interference
from foreign states may change the character of the dispute gradually or very
rapidly.

(b) Disputes which have led or may lead to a breach of the international peace
or cause severe tension between states. This may take the form of a pattern
of brief border skirmish(es) involving small armed groups which are either
officially or unofficially sanctioned. This is unfortunately quite common in
Africa and a lot of the evidence of armed skirmishes is buried away from the
watchful eyes of the international community and even the majority of the
population of both states.

(c) Disputes which have already led to armed conflict. This would typically
involve the acknowledgment of a state of war by both states and the main
participants in this kind of conflict will be the armed forces of the countries
involved. Such wars may be long and protracted; short-lived war; or indeed
intermittent armed conflict (see below on settlement of international
boundary disputes by use of force, Chapter 15).!%!

In relation to all the above categories it may not be so easy to spot the exact stage
a boundary conflict actually is in and a conflict may accelerate very quickly from
‘a’ to ‘b’ and then ‘c’. It may move from ‘a’ to ‘b’ and never get to ‘c’ before being
resolved. It may move from ‘a’ to ‘b’ and return to ‘a’ (with all the potential of
progressing again unless it is resolved). It may move intermittently between all
three categories before being eventually resolved. It is unfortunately a sad fact of
international life that even where such a dispute has been finally resolved by the
parties, there is always the chance that the dispute is merely dormant again and
may, therefore, be reignited by malicious or disgruntled elements from within and
foreign to the concerned states.'??

The dispute settlement procedures to be used to cope with a boundary dispute
may have to be adjusted to match the different stages or categories that the dispute
is in, as identified above. For instance, in relation to category (c) i.e. where military
dispute has commenced, the first essential step that any institution or persons
seised with the dispute must achieve is to try and bring about an immediate

121 Cf. the classifications attempted by Francis Vallat in Report of a Study Group, op.cit., p. xi.

122 Dissatisfaction with the World Court’s decision has made staple reading in much of the Nigerian
Press and even among some academics. A similar occurrence raised its head in Nigeria when
powerful voices in the country mounted a failed last-ditch effort to persuade the Nigerian
President Goodluck Jonathan to stop the implementation of the judgment of the IC]J in relation
to the Bakassi Peninsula and even appeal the judgment of the World Court. This is despite the
fact that there is no provision for such appeals to an ICJ judgment. See V. Akanmode, “Bakassi
Peninsula: Nigeria vs. Cameroun at last, the Judgment,” Punch, (12 Oct., 2002), p. 4. See also
Elizabeth Embu, “Why Nigeria did not Appeal IC]J Ruling on Bakassi”, Daily Times, 24 June
2013, available at http://www.dailytimes.com.ng/article/why-nigeria-did-not-appeal-icj-ruling-
bakassi, visited 30 December 2013.
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cease-fire. As a writer correctly notes: ‘[t]he settlement of the outstanding issues
falls in a sense into a secondary place though the means for dealing with the issues
may well be one of the most important factors in any negotiations either during
the continuation of hostilities or after a cease-fire’.!*

It needs, however, to be mentioned that territorial, boundary and border
disputes are not unique to Africa and that they are indeed of global dimensions.!*
Since 1945 alone disputes and armed conflicts over territorial sovereignty as well
as boundary delimitation have proliferated on a yearly basis in the Middle East,
Europe and Asia. Severe problems are currently being faced by many of the states
that were in the former USSR as a result of the dissolution of Yugoslavia, in
Northern Ireland and in the Basques area of the Franco—Spanish Border.
There is also a persuasive argument which is not usually encountered in literature
that holds assiduously to the view that Africa is far from being the lawless, war-
faring and chaotic continent of border disputes regularly depicted in Western
conception. Such thinkers point to the fact that since 1950, boundary disputes per
se have been the cause of virtually very few hostilities on the African continent.
Indeed the Ethiopia and Eritrea war which followed Eritrea’s move to
independence in 1993 without clearly delimited boundaries with Ethiopia
is perhaps the only real boundary war in Africa. Furthermore the fact that this
particular dispute ended up in a celebrated arbitration case only goes to show the
impressive and sophisticated African spirit of dispute resolution.!?

This interesting view is helpful in understanding the possibility of exaggeration
of the number and severity of boundary conflicts in Africa. However, in many
respects it i3 an oversimplification of the issue. Rarely do boundary issues come
neatly wrapped only in strict legal arguments over maps, delimitation and
demarcation alone. Boundary disputes more commonly have roots in other
factors, such as political, socio-economic, sociological, historical and economic
disagreement and ethnic divisions. The truth is that African states appear to be
dangerously frayed around the edges. It is notable that the activities of militants
and armed groups as well as downright cross-border criminality are both
symptoms and causes of boundary problems across the African continent. Guinea,
Liberia and Sierra Leone continue to trade accusations of boundary incursions
(some involving aerial raids) and many civilians have lost their lives.!?® Abductions
have for long taken place along the Angolan—Namibian border and not even aid
workers are not spared violence.'?” The Republic of Guinea experiences conflicts
in its territory and along boundaries with rebel groups, warlords and youth gangs
from neighbouring states resulting in domestic instability. Kenya provides shelter

123 Report of a Study Group, op.cit., p. xi.

124 See also Samuels, op.cit., p. 228.

125 Samuels, op.cit., p. 228.

126 BBC Online, “Guinean forces shoot Liberian Helicopter”, 18 October 2000, available at http://
news.bbc.co.uk/2/hi/africa/977835.stm, accessed 25 August 2014.

127 BBC Online, “Hundreds killed in Guinea attack”, 7 December 2000, available at http://news.
bbc.co.uk/2/hi/africa/1059818.stm, accessed 25 August 2014.
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to almost a quarter million refugees, including Ugandans who flee across the
border periodically to seek protection from Lord’s Resistance Army rebels; Kenya
directly feels the impact of incursions and tensions with clans and militia fighting
in Somalia and spreading across the border, which has long been open to nomadic
pastoralists. Similar problems exist between Chad—Sudan, Mali-Mauritania,'?®
Burundi-Tanzania, Equatorial Guinea—Gabon, Eritrea-Sudan, Ethiopia—
Kenya'? etc. Togolese rebels create refugee problems for Ghana by shelling
border villages, problems between Congo and Zaire, Sudanese Lord’s Resistance
Army, frequently attack Ugandan border villages. Since 2003, ad hoc armed militia
groups and the Sudanese military have driven hundreds of thousands of Darfur
residents into Chad. In addition to the above there are also numerous armed
conflicts and civil wars within Burundi, Cote d’ Ivoire, Chad, Ethiopia, Liberia,
Nigeria (the Biafran War), Rwanda, Somalia, Sudan, Sierra Leone, Rhodesia/
Zimbabwe which invariably involve issues of sovereignty, territorial jurisdiction
and control. The Boko Haram scourge which is mainly manifested in the North-
castern part of Nigeria also affects Nigeria’s border regions with Gameroon,
Niger and Chad leading to immense problems for the region.

In essence without succumbing to sheer sensationalism it is safe to say that the
years following the independence of African states have seen no shortage of
armed conflicts, many of which arise out of disputes over territorial control and
disagreements over boundary alignment. Identity does, in fact, play a huge part in
African boundary disputes. Boundaries in time translate to or become closely
linked to group identities and the relationship between spatial boundaries and the
formation of ethnic and national identities is one of the strongest primal instincts
celebrated by mankind. As Newman explains it:

Not only do the social and ethnic boundaries that enclose groups create
the Us and the Other, but so, too, do territorial boundaries as the lines
within which state activity takes place and that determine the spatial locus
around which national identities are formed through processes of social
construction. '3

It is indeed true that territory itself becomes part of the national identity, with
places and spaces taking on historical and, in many cases, mythical significance in
the creation of the nation’s historical narrative. The African continent’s case
becomes complicated because of the shared reality that precolonial consolidation

128 Joe Bavier, “Chadians Concerned over Growing Tensions with Sudan”, Toice Of America,
28 December 2005, available at http://www.voanews.com/english/2005-12-28-voa35.cfm,
acccessed 25 August 2014. See Appendix III for a regional overview of the Lord’s Resistance
Army affected Areas.

129 “Troops Deployed On Border”, Kenya Times, 25 March 1999, (FBIS-AFR-1999-0325). See
Appendix III for pictures of refugees on the move in Africa.

130 Newman, op.cit., p. 146; see also A. Paasi, Territories, Boundaries, and Consciousness: The Changing
Geographies of the Finmish—Russian Border, (Chichester: John Wiley, 1996); T.M. Wilson and
H. Donnan, “Nation, State, and Identity at International Borders” in T. M. Wilson and
H. Donnan (eds), Border Identities: Nation and State at International Frontiers (Cambridge: CUP, 1998).


http://www.voanews.com/english/2005-12-28-voa35.cfm

96 Province of international boundary disputes

of ‘territory-people’ relationships (complicated as they were as a result of indige-
nous warfare and empire adventures) was thrown into a thousand violent rebirths
by insensitive colonial treaties and acts of delimitation and demarcation. Thus,
while newer realignment of destinies and group identities began inexorably in
some states after the independence era in the 1960s, the strong pull of precolonial
territory-people cultural affinities dating back sometimes to over a millennia con-
tinues to produce effects. For illustration purposes reference may be made to the
Israel-Palestine conflict and its multi-dimensionality. This sort of complexity
afflicts many African state boundaries whereas these group identity crises find
expression in boundary conflict without of course enjoying the same attention and
status of recognition in contemporary international relations. This is why issues
surrounding African boundaries will remain lively for at least another century.

4.9 Boundaries and disputes:
a multidisciplinary approach

Of the wide range of problems that falls within the scope of political
geography, that of boundaries comes up for closest scrutiny. Neighbouring
nations — some friendly, some hostile — face each other across some 100,000
miles of international boundaries. What are the current boundary problems
of the world, and how can they be solved?!?!

The above quote penned in 1958 by political geographers reflects the multi-
disciplinary problem that boundary issues have become in the modern world.
The concern for the razor’s edge nature of boundaries and frontiers as the pivot
upon which the modern issues of war or peace, of life and death of nations turn
upon remains topical. Indeed the only change of note is that since the 1950s there
has been an approximate tripling of international boundaries to around 300,000
as a result of the creation of scores of newer states. Much criticism has been
levied at the field of international law for its perceived unpreparedness for these
massive increases. Criticisms have emerged in particular of the reliance of the
discipline of international law on old, static and perhaps tired notions of state
sovereignty, territorial jurisdiction, nationality and territorial control in the post-
modern world we now live in. A work like this must, therefore, interrogate the
fields of international relations, history, anthropology, geography, sociology etc.
for deeper under-standing of the issues and even solutions. But quite perplexingly
it has been acknowledged by writers in international relations that, ‘[w]hat is
interesting is that international relations theory is also underdeveloped in this
area.’!3? Similar allegations have been levied against geography which in its classic
sense can be compared to political studies and which concerns itself with the

131 Carlson and Philbrick, op.cit., p. 11.
132 Chris Brown, Borders and Identity in International Political Theory in M. Albert, D. Jacobson
and Y. Lapid (eds), op. cit., pp. 117-36.
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controversies concerning the role of territory in general as well as the relationship
between territory and conflict.!*®

One area of multidisciplinary approaches to boundary studies which we find
troubling is the perception that anthropological, sociological and other multidisci-
plinary studies largely support a deterritorialisation of peoples or deborderisation
of the world.!®* In relation to African territories particularly, a de-emphasis of
boundaries is romanticised in much of non-legal literature. It is true that various
sociocultural dimensions of borders do not necessarily coincide with the literal
borderline which is fetishised in legal writing, but it is far from the truth that at a
general baseline strict borders are regrettable realities. In a sense the story(ies) of
boundary communities and their acceptance or rejection of territorial boundaries
and borders is not a simple one because of the clashes of ethnic, national and
historical interests that occur around boundaries. As David Newman helpfully
explains there is the chicken-and-egg question of which comes first — the bound-
ary or the identity. In truth the germane question that has to be answered in many
regions of the world is whether boundaries are simply drawn up, in modern state
systems as a means of reflecting existing national and territorial identities, or con-
versely whether it is the partition of territory which eventually acts as a catalyst
towards the creation of separate identities.'*® In relation to Africa, it is clear that
although some attention may have been paid to identity in determining some
boundaries, it was not one of the obsessions of colonial administrators to be faith-
ful to the task of ensuring identity-territory correlation.

To some 1t will be a fortunate thing that whenever national groups are divided
by international boundaries such as in North and South Korea; East and West
Germany and the Arab—Palestinians (after the creation of the state of Israel) the
core elements of national identity remain strong, In fact in some cases mutual
affinity heightens particularly when it relates to minority populations.!® Tt is,
however, true that this reality of continued and enduring identity is the source of
tension in many countries and territories.

At any rate it is becoming obvious that the story of regulation of boundaries is
and ought to be multifaceted. Eminent jurists like James Crawford correctly
concede the multidisciplinary and universal phenomenon inherent in the study of
ethnic identity and territory. He wrote that:

The consciousness of a ‘people’ or ‘nation’ that they constitute a separate
entity has always been a factor in international relations: its importance

133 Newman (2001), op. cit. p. 141.

134 Historical sociologists like Abbott advocated that ‘It is wrong to look for boundaries between pre-
existing entities. Rather, we should start with boundaries and investigate how people create
entities by linking these boundaries into units. We should not look for the boundaries of things,
but for the things of boundaries’, Andrew Abbott, Time Matters: On Theory and Method (Chicago:
University of Chicago Press, 2001), p. 261. See also Kenichi Ohmae, The Borderless World (London:
Collins 1990); Mathias Albert and Lothar Brock, “Debordering the World of States: New Spaces
in International Relations”, New Political Science, no. 35 (1996) pp. 69-106.

135 Newman, op.cit., p. 141.

136 Ibid., p. 142.
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increased substantially in the nineteenth and early twentieth centuries, and it

has come to have a certain juridical or quasi-juridical consequences.'®’

Although ethnographic studies of African borders abound in literature the
complexities of understanding a continent with literally thousands of languages,
ethnicities and social groups make theorising about borders and border conflicts
a terribly exacting if not hazardous task.'*® Moreover, the connections between
boundary and identity are still being interrogated in many of the social sciences.
The mnteractions between boundaries, culture and ethnicity can be confusing and
extremely difficult to put into typologies. One of the riddles surrounding African
boundaries (both internal and international) 1s that the passage of time does not
appear to assuage ethnic differentiation whereas the popular conception is that
wherever people are in contact, their cultures will merge. Anthropological writers
like Barth, however, argue that cultural differences are products of contact rather
than the result of isolation. This analysis is persuasive in that contact between
different peoples may increase points of conflict especially in relation to the
sharing of scarce resources. This argument, however, does not account for
the construction of boundaries and acquiescence thereto when the people are the
same culturally and ethnographically on either side.!* Example may be given of
the creation of boundaries between Germans on either sides of the Iron Curtain.
Although it is usual and it is logical to start enquiries into lines that demarcate
territories, it is equally crucial to recognise that borders are created, sustained and
altered as much ‘from the inside out as the outside in’.!"" Borders created by
people who are distant to the line may in time solidify into ethnographic reality.
Indeed as Pelkmans explains:

we need to pay particular attention to the ways in which state representatives
as well as local actors conceptualize, mobilize and consume cultural stuff to
understand their significance in assertions of difference and commonality.
In other words, we should take a more organic view of the relation between

borders and ‘cultural stuff”, looking at the ways they mutually constitute each

other over time.'*!

137 Crawford (2006), p. 449.

138 Whereas the first widely acknowledged ethnographic study of socialist borders appeared in
1992 in the form of John Borneman’s leading study (Belonging in the Two Berlins: Kin, State,
Nation, Cambridge Studies in Social and Cultural Anthropology (Cambridge: Cambridge
University Press, 1992)), both foreign and African writers have looked at the Anthropology of
African boundaries for many more decades. Examples of these include the works of Basil
Davidson, op.cit.

139 Frederick Barth, ed., Introduction to Ethnic Groups and Boundaries: The Social Organisation of Culture
Difference (Boston: Little, Brown, 1969), pp. 9-10 and 15.

140 Henk Driessen, “The ‘New Immigration’ and the Transformation of the European—African
Frontier” in Border Identities: Nation and State at International Frontiers, T. Wilson and D. Donnan (eds),
(Cambridge: CUP, 1998), p. 99.

141 Mathijs Pelkmans, Defending the Border: Identity, Religion, and Modernity in the Republic of Georgia
(London: Cornell University Press, 2006), p. 13.
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Thus, for continents like Africa that have been violently balkanised into adminis-
trative units in the image of their colonisers the answer may not necessarily lie in
a relaxation of borders or even a return to precolonial boundaries if at all those
can be determined. It is indeed not to be easily presumed that populations are
hostile to the existence of the boundary line or that they would rather have them
removed. The removal of problematic borders certainly does not mean affected
populations will embrace themselves wholeheartedly. Insight into the fossilising
effect of boundaries may be found in an ethnographic and sociocultural study
conducted into the divided border village of Sarpi situated between Turkey and
(the former USSR, now) Georgia. It was discovered that:

Changes in government rhetoric and renewed border permeability did not
mean, however that the contrasting dimensions had simply evaporated.
Although, the border had become easier to cross than before, it continued to
regulate movement and communication in ways that could not have been
anticipated beforehand. In the midst of new dangers the inhabitants created
new divides, fortified them with stereotypes, and solidified them with ethni-
cized versions of culture and religion. These processes had the paradoxical
effect of creating a contemporary divide that in some regards was more
impermeable than the Iron Curtain had been. The fortification of identity
offers an important antidote to views of hybridity and intermingling on and
across state borders. It suggests that in a world that is characterised by trans-
national contact and the absence of grand ideological divides between states,

it may be cultural boundaries that become more rigid and less permeable.!*?

In essence it is not irrefutably certain that Yoruba populations spread as they are
over many existing independent states across West Africa would in fact welcome
unification under the same boundaries in the twenty-first century.!*3

In other words it is our position in this book that national boundaries do matter
and are of consequence in their manifest reality. Where they are sensibly imposed
they are a good in themselves and they may be a means to an end while not
necessarily being an end in themselves. Where insensitively imposed they are still
a necessity in the ordering of international affairs but the problematic nature of
the delineation may be ameliorated or removed by various legal and political
strategies which we will be discussing throughout this work (see particularly
Chapter 18 and the discussion on appropriate recourse to the use of plebiscites
at 18.6). It is also suggested that it is the lack of a settled acceptance of the

142 Pelkmans, op.cit., p. 224.

143 Studies show that “T'he homeland of Yoruba Culture is West Africa. Due to the European
colonial policy of partitioning, this homeland spans the four West African countries of Nigeria,
Benin Republic, Togo, and Ghana (Although the culture is also found in the West African
countries of Sierra Leone’. It is estimated that the population of the Yoruba in West Africa
around 2005 was 25 million with at least 2 million situated outside the shores of Nigeria their
principal home. Carol R. Ember, Melvin Ember, Ian Skoggard (eds), Encyclopedia of Diasporas:
Immigrant and Refugee Cultures Around the World (New York: Springer, 2005), p. 318.
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reality and unforgiving ‘hardness’ of national boundaries on the one hand and
pragmatism to work with existing boundaries or change them through overt
peaceful means assented to by all parties concerned on the other hand, that causes
perennial disputes among states. This philosophical divergence over the true
nature of boundaries afflicts many disciplines that intertwine with boundary law
and practice.

The author observes and is intrigued by the way many boundary experts
(especially at conferences and sometimes during boundary delimitation/
demarcation exercises (usually consisting of joint teams of technical experts)
imbue lawyers with the cloak of unhelpfulness and conservative rigidity. Lawyers
are often in such situations perceived as legalistic, fatalistic and even obsessed
about the significance of boundary lines and the full complements of territorial
sovereignty where applicable. In truth few experts in international relations
theory and even less in other social sciences (apart from security and strategic
studies fields) share this strict and legalistic approach to international boundaries.
Non-liberal approaches favoured mostly by lawyers are characterised as focusing
more explicitly on the community and the state which in principle necessitates a
greater awareness and importance of borders. International relations experts on
the other hand are perceived as more liberal on the crucial question of the sanctity
of arbitrary borders. International relations theory started to change rapidly
towards the idea of softening borders as it grappled with the reality of globalisation
and events such as the end of the Cold War and the collapse of the erstwhile
Soviet Union’s borders. The development of the principle of free movement
within the European Union was significant in this direction as it reduced the
importance of borders within the community. What is often overlooked is the fact
that the European Community developments hardened borders in relation to
the exterior of the EU. The declining costs of international transportation are
indeed one of the real driving forces behind globalisation and borders are at the
forefront of the pressure created by globalisation.!** Certainly within Africa a lot
of the tension that exists in relation to borders emanates from the increasing
access and ease of illegal entry into national territory through manned and
unmanned borders. Borders will, thus, for a long time be a flashpoint in interstate
relations although the brunt of the problems surrounding the usage of borders
such as its effects on boundary communities will be felt more by non-state entities.

It is by no means true that international relations experts are uniform in their
conceptualisation of boundaries and border issues. Within international relations
discourse there is a difference between the liberal-cosmopolitans who are in the
majority and the communitarian particularistic position which is conservative and

gives more attention to the primacy of borders and separateness of identities.!*

144 Frank Broeze, “The 1990s: Globalisation”, Research in Maritime History: The Globalisation of the
Oceans Containerisation_from the 1950s to the Present, No. 23 (Newfoundland: Int Maritime Economic
History Association, 2002), p. 116.

145 Chris Brown, “Borders and Identity in International Political Theory” in M. Albert, D. Jacobson
and Y. Lapid, op.cit., pp. 117-19.
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Despite a remarkably less conservative if not less legalistic view of boundaries and
borders it has been correctly recognised that international relations theory is still
far from a whole scale abandonment of borders. It has been noted that:

Liberal political theory is Janus-faced in its approach to the political
significance of boundaries and identity. On the one hand, liberals are
generally universalities who approach politics from the perspective of a belief
in a common humanity and whose commitment to notions such as human
rights, religious tolerance, the rule of law, representative and responsible
government are, in principle universal. At a first approximation, liberals are
‘cosmopolitan’. . . Given this general position, the expectation would be
that liberals/cosmopolitans will be sceptical of any account of borders
and frontiers that attempts to assign to them more than provisional and
instrumental significance . .. A liberal who wished to sustain this position
would presumably promote the establishment of the borderless world
of some theorists of globalisation, a world in which peoples, goods, and
information would flow freely and frontiers would become of trivial
importance. Some do take this position, but surprisingly few.!

In essence, therefore, even though liberal approaches to international relations
recognise that borders can be legitimated solely on pragmatic grounds, it is
nevertheless appreciated that these pragmatic grounds may actually be too wide.
Borders and boundaries are therefore, very useful constructs even within the
liberal construction of international relations theories. It is not surprising that
international relations theory wrestles with the boundary issue in this way. It is a
central feature of the discipline that communities in general are entitled to defend
themselves. In this principle lies the necessity of retaining a power of exclusion of
others from national territory even though a writer like O’Neill believes that
boundaries are not acceptable when they ‘systematically inflict injustices on
outsiders’.'""” International relations theory as a result also concludes that borders
and frontiers have a deep significance in identity information and frontiers in that
‘borders are what make community possible in the first place’.'*® As a result the
essential contribution of international relations is to adopt an interpretation
of sovereignty and boundaries that does not constitute an arbitrary limit to the
scope of justice.'*?

146 Brown, op. cit., pp. 120-21.

147 Onora O’Neill, “Justice and Boundaries”, in Political Restructuring in Europe, Chris Brown (ed.),
(London: Routledge), p. 86.

148 Brown, op.cit., p. 129.

149 O’Neill, op.cit., p. 122.



Actual and potential role
of the African Union
Organisation in boundary
dispute management and
resolution

Within the African Union the most relevant department to detect and originate

action with respect to boundary problems is the Peace and Security Department.!
The Peace and Security Department (PSD) of the Commission of the African
Union (AU) provides support to the efforts aimed at promoting peace, security

and stability on the continent.? The Peace and Security Council currently rests

upon certain pillars. They are: the African Standby Force; the African Commission;
the AU Panel of the Wise;® the Continental Early Warning System (CEWS) and
the Peace Fund.*
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Interviews were held with Director of Peace and Security, Mr ElI Ghassim Wane, Director of
Political Affairs; Amb. Ognimba L. Emile; Wafula Okomu of the AUBP, Head of the Situation
Room, among others.

Its activities cover the following areas: implementation of the Common African Defence and
Security Policy (CADSP); operationalisation of the Continental Peace and Security Architecture
as articulated by the Protocol Relating to the Establishment of the Peace and Security Council
(PSC) of the AU, including the Continental Early Warning System (CEWS) and the African
Standby Force (ASF); support to the efforts to prevent, manage and resolve conflicts; promotion of
programmes for the structural prevention of conflicts, including through the implementation of
the AU Border Programme (AUBP); implementation of the AU’s Policy Framework on Post-
Conflict Reconstruction and Development (PCRD); and coordination, harmonisation and
promotion of peace and security programmes in Africa, including with the Regional Economic
Communities (RECs)/Regional Mechanisms for Conflict Prevention, Management and
Resolution (RMs), the United Nations and other relevant international organisations and partners.
The Protocol Relating to the Peace and Security Council (PSC) of the African Union entered into
force on 26 December 2003, having been ratified by the required majority of Member States of
the AU. It is made up of 15 Member States. In order to fully assume its responsibilities for the
deployment of peace-keeping and quick intervention missions to assist in cases of genocide, war
crimes and crimes against humanity, the PSC could consult a Panel of the Wise comprising five
African public figures so as to take action on the distribution of the military on the field ; VOA,
“AU Launches ‘Panel of the Wise’”, 18 December 2007, available at http://www.voanews.com/
english/news/a-13-2007-12-18-v0a47-66814662.html, accessed 14 May 2012.

Indeed the PSD is comprised of four divisions: (a) the Conflict Management Division (CMD),
which focuses on aspects of the African Peace and Security Architecture (Continental Early
Warning System — CEWS, the Panel of the Wise, the Memorandum of Understanding between
the AU and the RECs/RMs). The CMD supports and coordinates activities relating to conflict
prevention and management, as well as to PCRD. The CMD also supervises and coordinates the
work of the AU Liaison Offices; (b) The Peace Support Operations Division (PSOD), which works
towards the full actualisation of the operations of the ASF and the Military Staff Committee,
(MSC, as provided for in the Protocol relating to the Establishment of the PSC). Its remit includes
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The AU of course has the entire continent in its purview in relation to efforts
to prevent and resolve boundary conflicts. By some estimates it has had to deal
with scores of boundary disputes and situations over the last few decades, some
of which are still ongoing. They include the CGameroon—Nigeria, Libya—Chad,
Sudan—Kenya, Tanzania—Malawi, Namibia—Zimbabwe—Zambia and Ethiopia—
Eritrea, with the AU engaging with the parties to these problematic boundary
situations. There are situations when the AU intervenes directly and others where
it does so merely as an observer or facilitator in conjunction with another body or
authority that has the acceptance of the parties. For instance, in the continuing
Djibouti-Eritrea situation, the AU is partnering with IGAD 1n a supportive role
while the Emir of Qatar, Ahmed El Khaifa Alshani is the main mediator.
To some, this particular instance, in fact, reveals the limitations of the usefulness
of the AU 1n certain contexts. Eritrea is said to prefer a mediator from outside the
continent because of its obvious suspicion of any efforts emanating from Addis
Ababa, Ethiopia where the AU headquarters is based — especially since Eritrea
and Ethiopia have a subsisting and long-lasting boundary dispute. Another very
recent role of the AU has been to support parties in the South Sudan—North
Sudan situation where the AUBP has been assisting the Mbeki Panel to help
bring about resolution to the parties.

Senior officials of the AU confirmed indications that the African Union
usually responds to conflicts by offering mediation. If that does not succeed the
organisation favours recommending international arbitration (such as was done
between Ethiopia and Eritrea). The AU also responds by giving timely warnings
to parties who are in danger of entering into conflict over boundaries. Specific
recommendations as to what to do to bring back normalcy are also communicated
to the parties. In reaction to the escalating conflict between Sudan and South
Sudan in April of 2012, the AU promptly called upon both parties to exercise
restraint and to respect each other’s territorial integrity. It also called upon the
parties to withdraw any armed forces that may be in the territory of the other
state with immediate effect and bring an end to all aerial bombardment and
the harbouring of rebel forces and movements. Furthermore, the AU called for
implementation of the Joint Political and Security Mechanism, which established
the Joint Border Verification and Monitoring Mission (JBVMM) between the
states and which also mandates the UN Interim Security Force for Abyei to
support the JBVMM. The AU, however, continued to seise the African Union

the elaboration of relevant policy documents and coordination with relevant African structures
and AU partners. The PSOD plans, mounts, manages and supports AU peace support operations;
(c) the PSC Secretariat provides the operational and administrative support required by the PSC
to enable it and its subsidiary bodies to effectively perform their designated functions. The
Secretariat acts as the builder and custodian of the institutional memory on the work of the PSC
and facilitates its interaction with other organisations/institutions on issues of peace and security;
(d) The Defence and Security Division (DSD), addresses long-term cross-cutting security issues
and is in charge of issues relating to arms control and disarmament, counter-terrorism and other
strategic security issues, including security sector reform. Information about the PSD and other
organs and agencies of the AU are available online at http://au.int/en/dp/ps/.
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High Level Implementation Panel (AUHIP) with the dispute and urged the parties
to continue to cooperate with it.’

A recurring theme in our interviews at the African Union is the expression of
regret that the African Court of Justice envisaged by the AU Charter has not been
brought into existence as a permanent institution.® High expectations of the
Court appear to exist even among the principal officers of the PSD department.
The absence of the Court, it has been argued, is one of the reasons why foreign
international and even foreign national courts attempt many times successfully to
exercise jurisdiction over matters of African concern or matters that ought to be
dealt with by an African court because the facts of the matter or dispute relate to
the local situation in Africa. It is arguable that the many instances of recourse
made to the ICJ by African states in relation to their boundary problems is
indicative of the existence of this lacunae.

The AU, to its credit however, has assisted states in several successful negotia-
tions in relation to complex boundary delimitation and demarcation exercises. An
example of this is the recent tripartite maritime agreements reached between
Tanzania, Mozambique and Comoros.” A similar maritime delimitation success
was achieved between Tanzania and Madagascar.

Where a maritime boundary dispute involves a non-AU member state such as
a country based on another continent, the AU can still be closely involved in the
resolution of such disputes. The AU, for instance, has a continuing partnership
with the Arab League, AESEAN, the Organisation of Islamic Countries and the
United Nations, empowering it to address any dispute within these channels
wherever appropriate.

It is notable that the AU has so far not had to intervene in the enforcement of
a boundary decision directly. However, it does have power and capacity to engage
in military action where needed. Furthermore the AU has been known to apply

5 See below. AU Press Release, “African Union Deeply Alarmed by the Escalating Conflict between
Sudan and South Sudan”, April 2012, available at http://www.au.int/en/sites/default/files/
auc%20com%20sudan%2011%2004%202012.pdf, accessed 10 April 2012.

6 The African Court of Justice (ACJ) is in charge of civil matters particularly with regards to the

protection of human rights and consolidation of good governance in Africa. Upon its implementation

it will serve as a court of wide jurisdiction including criminal matters for the Continent. The AC]J
was merged with the African Court of Human and People’s Rights (ACHPR) to become what is
now known as “The African Court of Justice and Human Rights’. This union happened during the

AU Summit of Heads of State and Government on 1 July 2008 in Sharm EI Sheikh, Arab Republic

of Egypt. It is expected to act as the principal judicial institution of the AU. See AU, “The African

Court of Justice”, available at http://www.au.int/en/organs/cj, accessed 15 May 2012.

On 17 February 2012, in Victoria, Seychelles, and as part of the implementation of the African

Union Border Programme (AUBP), the Governments of the Comoros, the Seychelles and

Tanzania signed Agreements on the delimitation of their maritime borders. These include: an

Agreement on the delimitation of the maritime border between the Republic of Seychelles and the

Union of the Comoros; and an Agreement between the Republic of Seychelles, the Union of the

Comoros and the United Republic of Tanzania on the Indian Ocean triple point. Tanzania’s

Ministry of Foreign Affairs and International Cooperation, “The African Union Welcomes The

Signing By Seychelles, The Comoros and Tanzania of Agreements on the Delimitation of their

Maritime Borders”, Foreign Affairs, 19 February 2012, available at http://foreigntanzania.blogspot.

co.uk/2012/02/seychelles-comoros-and-tanzania-signed.html, accessed 26 August 2014.
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sanctions on states. Examples include the sanction against Madagascar in reaction
to unconstitutional change of government in relation to developments in Cote

d’Ivoire.?

5.1 African Union early warning system

The Early Warning Unit is very likely to be first to take notice of an emerging
crisis in a boundary area. Watching out for boundary disputes and conflicts is a
specific part of the duty of the desk officers of the PSC department. The EWU
has indeed over the years identified several instances of border tensions, situations
and disputes. But it is crucial to note that it has no dedicated officers on boundary
matters. The EWU is also currently understaffed. It has a total of ten officers who
operate 24 hours and there are only three analysts in the unit — although the AU
has plans to recruit five more analysts and four more Situation Room staff. The
Situation Room itself has been operating continuously since 1998.

Steps taken after an emergency that falls within the remit of the EWU duties
are as follows:

(a) Flash messages are sent out. This may take the form of ‘News Desk text mes-
sages’ and emails to the Directors, Commissioner of Peace and Security,
Deputy Chairperson of the Commission, and Chairperson of the Commission
and PSC members. A call may in addition be placed by the EWU to the
Director of the PSC.

(b) Simultaneously or after the appropriate alerts, Early Warning Reports are
prepared in which analysis, projected scenarios and response options are
communicated.

() The Director may call a PSC meeting over the issue, situation or conflict
where specific responses will be identified.

8 AU Sanctions have been levied principally for two reasons: unconstitutional changes in government
(by the Peace and Security Council); and refusal to make budgetary contributions. For sanctions in
relation to Coup d’Etats and unconstitutional changes in Government examples include those
against the Central African Republic (March 2003 June 2005); Mauritania (August 2008-June
2009); Guinea (December 2008-December 2010); Niger (August 2009-March 2011); Madagascar
(March 2009); Madagascar (2009), Cote d’Ivoire (December 2010-April 2011). See Konstantinos
Magliveras, “The Sanctioning System of the African Union: Part Success, Part Failure?”, revised
version of paper presented to an expert roundatable on “The African Union: The First Ten
Years”, a conference organised by the Institute of Security Studies, Addis Ababa, Ethiopia, 11-13
October 2011. Available at http://aegean.academia.edu/KonstantinosMagliveras/Papers/
1159844/ THE_SANCTIONING_SYSTEM_OF_THE_AFRICAN_UNION_PART_
SUCCESS_PART_FAILURE, accessed 11 May 2012.

9 It is notable that the European Union has as recently as 2011 established a similar EU ‘Situation
Room’ under the new External European Action Service (EEAS). On this development one
commentator observed that the newer EU Situation Room may ‘prompt questions as to whether
the EU might have copied the AU-but never admit it”’, adding, ‘Let’s see the dates: 1998 and
2011. Some 13 years down the line? I do not think anyone can convince me that the bilaterals that
have taken place over the years between the AU and the EU Commissions might not have touched
on peace and security and, by extension, the situation rooms!’; see “The African Union’s ‘Situation
Room’ compared to the EU’s newly created ‘Situation Room’”, Critiquing Regional Integration,
Regions Watch, available at http://critiquing-regionalism.org, accessed 12 April 2012.
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(d) A Communiqué is issued with respect to findings, decisions and
recommendations.

Areas of possible improvement with the Early Warning System fall under
two clear themes. First the early warning unit should be able to enhance data-
gathering mechanisms by focusing on border issues. This may take the form of an
assignment of dedicated officers on border matters attached to the Unit — either
to report or to form part of the AUBP unit within the AU. Second, the Early
Warning Unit could develop a list of indicators which can be used to predict
imminence of boundary conflicts such as presence of illegal poaching and trans-
border crime which could be very useful in the prediction of likely disputes and
flashpoints.

Generally the AU is quite top-down in its diplomatic approach to conflict
prevention and management. It is recognised that some bottom-up approaches
that are seen to be succeeding in the RECs may be of benefit to the AU. Examples
of these mass mobilisations for peace strategies include the institution of Council
of Elders of IGAD and ECOWAS, and peace radios and peace newspapers in the
ECOWAS region. Such approaches will certainly make the AUBP more effective
and responsive even within the framework of its terms of reference. Although the
AU itself has a Panel of the Wise, the grassroots reach of the RECs” Council of
Elders is observably better, and their numbers are at any rate greater. What is
canvassed here is not an abandonment of the rich and varied practice of the AU
— commendable in its own right — but a better approach to complementarity
between the AU and the African sub-regional RECs in relation to boundary
dispute management.

Indeed note should be made of the extensive work and capabilities of the RECs
in the area of conflict management and prevention. If the AU is to fulfil
its sacred duties of maintaining peaceful conduct of international relations
in Africa it must be seen to work even closer and in a more strategic manner
with the various RECs on the continent. It is important that existing mechanisms
are recognised and retained. The general feeling among staff and officials of the
various RECs visited in the writing of this book was that the AU need only get
involved to strengthen their efforts through targeted assistance. The officials of
IGAD, for instance, made it known that it would be appreciated if the AU can
assist them 1in setting up local offices to deal with conflicts. They insist that conflicts
can only be properly understood at the local level. Thus, the AUBP mechanism
could be adapted to include secondment of officials to the RECs.

One of the suggestions made by the international civil servants sampled in our
interviews was to incorporate the names of experts on the mediation councils of
the existing RECs in Africa into a dedicated list, to be maintained by the AUBP,
which would form the basis of a pool of experts to be used for boundary disputes.
This position is reasonable but it is important to note that the members of the
existing mediation councils by the laws of the RECs that set them up are usually
not specifically trained in boundary issues and typically will have very little if any
appreciable expertise in that field. Furthermore, at least some of the existing
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Mediation Council members such as the Mediation and Security Council of
ECOWAS appear to consist of current governmental officials of member states.
This may appear to compromise their independence from the perspective of
those countries facing border arbitration and/or mediation. Furthermore, the
availability of such important personalities for service when they are no longer in
national office cannot not be guaranteed. It must, however, be conceded that
experience within the Mediation Council of any of the RECs would certainly
benefit anyone called in to assist the AUBP in handling the various crises that arise
on the continent in relation to boundary conflicts.

Feedback from interviews conducted at the AU including particularly the
Office of the Director of Peace and Security, Mr El Ghassim Wane, attest to the
institutional enthusiasm of the AU to provide a one-stop specialisation for
the continent of Africa in the resolution of future boundary disputes. There is
also a clear indication that it is realised that the AUBP as an existing structure
needs to be further strengthened in capacity. Indications are also to the effect that
beyond the AUBP Unit specifically created for the boundaries programme, the
Peace and Security Council structure would benefit from targeted measures to
strengthen its capacities in this area. This at the very least should involve the
addition of boundary specialists to its pool of experts. It is recognised that
bureaucrats who generally address conflict situations within the AU still need to
be advised on what to do when boundary problems arise. This will further increase
the confidence of member states in the AU mechanisms as an alternative to
foreign resolution of boundary conflicts. The idea of the development of a
typology of specific steps to be followed by experts and bureaucrats in dealing
with boundary crises received particular support. There also appears to be a
demand within the AU for standardisation of the terms of reference and
competences to be given to those charged with resolving border problems.

Yet there is a strand of responses which represent a radical proposal for the
creation of an independent body like the ACHPR to handle boundary disputes as a
court, with the option of being constituted as a standing mediation panel. The belief
is that such a body will in time develop an advanced specialism in an area where
Africa is in dire need of expertise. Their argument is that a permanent, standalone
nstitution funded by member states may be created as long as it works within the
existing framework of the PSC. This view, however, does not preclude the use of
lists of experts that can be called upon to work ad foc, as and when needed, in the
furtherance of the duties of the proposed mechanism. It was also suggested that
there may indeed be a good reason for the proposed mechanism to be situated a
healthy distance away from the AU headquarters in order to project impartiality
from the politics of the African Union. This may involve affiliation with existing
influential diplomatic structures such as the Mbeki Panel. The proposed structure
may also be based in an influential member state’s territory such as Nigeria or South
Africa and depend a lot on the patronage of influential backers.'?

10 Interviews at the Early Warning Unit.
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There was also consensus among another group of interviewees both at the
AU and ECOWAS that RECs should be encouraged to have similar bodies to the
AUBP mechanism. The proposed specialist bodies within the RECs acting in
concert with the existing AUBP would feed into the continental peace and conflict
architecture. A particularly interesting view expressed by one ECOWAS official is
that the ECOWAS Commission should be assisted in developing expertise in
boundary issues in order to be able: (a) to handle all the issues that may crop up in
relation to boundary matters; and (b) that this expertise may thus be used to also
assist in intrastate boundary disputes such as the many disputes among the
component states and units particularly in African federations. Another useful
output identified from the interviews is the reminder that maritime delimitation
conflicts would become more prevalent as the exploitation of the resources of the
seas increase. Thus, it is suggested that it is in this area that the RECs that have
extensive maritime territory (such as the Gulf of Guinea) should focus their
attention. A good start in this area would be the development of specialist
maritime law and natural resources advisers who may then provide assistance
to African states in the process of delimiting and/or demarcating maritime or
riparian territories.

The use of ‘thematic reflection” was also recommended by the interviewees.
The technique was adopted by the Panel of the Wise (in relation to the
Kenyan conflict over a controversial election that led to violence) around
the time it was relatively newly set up. This was seen as successful and the
adoption of ‘thematic reflection’ on border disputes by the Panel of the Wise at
the AU level may also be proposed. Indeed the suggestion that thematic
conferences on boundary conflicts may be held every three years is particularly
persuasive.

Responses from the PSC department in the AU are indicative of the fact that
for the AUBP to work effectively and indeed for the AU to become more relevant
in this direction three things are crucial: (a) more money will have to be provided;
(b) more manpower will have to be brought to the task; and (c) additional studies
will have to be undertaken.

5.2 The African Union Border Programme (AUBP) and
the delimitation, demarcation and settlement of
African boundary disputes

The AUBP is an epoch-making development in African international law and
international relations. It is based on an audacious move to finalise the delimitation
and demarcation of all African territories within an ambitious timetable in
order to forestall further territorial and boundary disputes in and around the
continent. In a sense, therefore, it is impossible to conceptualise the future of
dispute resolution on the continent without recognising the influence (positive or
negative) the AUBP would have had by the time it is considered complete. The
following section, therefore, will examine the law and practice of the AUBP and
evaluate its chances of successful completion.
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5.2.1 Law practice and diplomacy of the African Union
Border Programme

Itis probably fair to say that since the Berlin Conference of 1885 no comprehensive
and collective political effort has been made to study the legal and political
provenance of African boundaries. The imprecision of the delimitation and the
inordinate apportionment of territory principally along the lines of mere
convenience of colonial rule have produced untold confusion, conflict, tensions
and wars among African peoples. The effects of these have reverberated around
the continent at least in the last five decades to the present day.!!

Prior to the implementation of the AUBP, coordination and collaboration
around international boundary issues was in the hands of African binational
boundary commissions and was largely within the remit of foreign affairs minis-
tries. African joint boundary commissions come in many shapes and sizes. In West
Africa Benin Republic and Equatorial Guinea respectively have national bound-
ary commissions. Cameroon—Nigeria is mixed and was established in 2002.
It deals with transboundary and riparian issues. Similarly Ethiopia and Kenya
share a binational commission which considers boundary development and
general cooperation. Individually some African countries have moved towards
establishing their own national boundary commissions. Each boundary commis-
sion is a product of the constitutional and administrative culture of the country.
Mozambique and Niger Republic also have national boundary commissions.
Mozambique’s Commission has the major function of boundary development
and aims to foster general cooperation with the country’s neighbours.!? Niger
Republic’s Commission was formed in 1987 but became fully operational in 1989,
its main task being to maintain the country’s boundaries. The Nigerian Boundary
Commission is quite mature in many respects when compared with many other
African states.'

11 Indeed it is widely recognised that European colonialism continues to underlic most territorial
disputes in Africa. Recent examples include the Nigeria-Cameroon dispute over the Bakassi
Peninsula; the Gabon-Equatorial Guinea dispute over the islands of Mbanié, Cocotiers and
Conga in the Corisco Bay; the Mauritius-UK dispute over the Chagos Archipelago; and the
Comoros—France situation. Mi Yung Yoon, ‘European Colonialism and Territorial Disputes in
Africa: The Gulf of Guinea and the Indian Ocean’, Vol. 20, Mediterrancan Quarterly, No. 2, Spring
2009, pp. 77-94.

12 Mozambique’s Instituto do Mar e Fronteiras (IMAF) was established in 2001 and also coordinates and
collaborates in its role with the Ministries of Interior, Defence, State Administration, Agriculture,
Fisheries, Transport & Communication, Mineral Resources, Environmental, Coordination,
Justice, Finance, Minister at Presidency, for Diplomatic Affairs.

13 The Commission works in close collaboration with the Ministries of Interior, Defence,
State Administration, Agriculture, Fisheries, Transport & Communication, Mineral Resources,
Environmental, Coordination, Justice, Finance, Minister at Presidency, for Diplomatic Affairs.
The body also collaborates with the pertinent border authorities with its neighbours in Niger,
Benin, Cameroon, and the Lake Chad Basin Authority. The departments that make up the NBC
include: Research and Policy Analysis; Border Regions; Development; Legal Services; International
Boundaries; Internal Boundaries; Maritime Services and Geo-information; and the Administration
Supplies Department.
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When the AU Assembly of Heads of State and Government at their eighth
ordinary session in January 2002 mandated the AU Commission! to pursue
efforts towards the structural prevention of conflicts particularly through
implementation of the AUBP delineation and demarcation of borders, they
commendably opened a new and illustrious chapter in the history of African
relations and perhaps international peace and stability.!> The Commission, in
furtherance of the border programme, produced a 2004-2007 ‘Plan of Action’
which aimed nter alia to identify trans-border areas that would serve as a basis for
cross-border cooperation, consolidation of trade, and free movement of people
and goods. Pursuant to this ministers in charge of border issues in the member
states deliberated on means and measures geared towards achievement of greater
unity and solidarity among African countries and peoples and the reduction of
the burden of borders separating African states. This ministerial body drew up a
Declaration on the African Union Border Programme and its Implementation
Modalities in 2007.'

A component of the Commission’s border programme as set out in the 2004—
2007 Plan of Action is the identification of trans-border areas that would serve as
a basis for cross-border cooperation, consolidation of trade and free movement of
people and goods. The Commission correctly noted that the transformation
of border areas could be achieved through effective demarcation and monitoring
by way of control logistics and infrastructure capacity-building at both national
and regional levels. Other objectives of the border programme include: harmoni-
sation of the integration policies of regional and sub-regional organisations;
strengthening the capacity of decision-makers in the area of border management
and regional integration; and funding of cross-border development projects.
These noble aims rest on: (i) the principle of the respect of borders existing on
achievement of national independence, as enshrined in the Charter of the
Organization of African Unity (OAU), Resolution AHG/Res.16(I) on border
disputes between African states,'” and Article 4 (b) of the Constitutive Act of the
African Union;'® (ii) the principle of negotiated settlement of border disputes, as
provided for notably in Resolution CM/Res.1069 (XLIV) on peace and security
in Africa through negotiated settlement of boundary disputes.

14 Hereinafter referred to as ‘the Commission’; materials relating to the AU are available at www.
africa-union.org.

15 “AU moves to ease border conflicts in Africa”, The Guardian (Nigeria), 23 May 2007.

16 Declaration on the African Union Border Programme and its Implementation Modalities as
adopted by the Conference of African Ministers in Charge of Border Issues held in Addis Ababa
(Ethiopia), on 7 June 2007, available at http://www.africa-union.org/root/au/publications/PSC/
Border%20Issues.pdf.

17 Adopted by the 1st Ordinary Session of the Assembly of Heads of State and Government of the
OAU, held in Cairo, Egypt, in July 1964.

18 This provision reiterates the age-old directive philosophy of African states regarding territorial
boundaries by protecting, ‘[r]espect of borders existing on achievement of independence’;
Constitutive Act of African Union, 11 July 2000. The Organization for African Unity (OAU) was
officially replaced by the African Union on 9 July 2002. See Charter of the Organization of
African Unity, 479 UNTS 39 (entered into force 13 September 1963).
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The declaration on the AU border programme and its implementation
modalities as adopted by the conference of African ministers in charge of border
issues is potentially, therefore, one of the most significant legal events of the last
century in relation to the African continent. The declaration is quite clear on the
imperatives of the AUBP particularly regarding the demands of an Africa-wide
delimitation and demarcation exercise. It also very significantly appears to
have set a very ambitious timetable for the implementation of the programme.
The AUBP stated:

The delimitation and demarcation of boundaries depend primarily on
the sovereign decision of the States. They must take the necessary steps to
facilitate the process of delimitation and demarcation of African borders,
including maritime boundaries, where such an exercise has not yet taken
place, by respecting, as much as possible, the time-limit set in the Solemn
Declaration on the CSSDCA. We encourage the States to undertake and
pursue bilateral negotiations on all problems relating to the delimitation
and demarcation of their borders, including those pertaining to the rights
of the affected populations, with a view to finding appropriate solutions to
these problems.!?

This statement originated earlier in the propositions and work of the Preparatory
Meeting of Experts on the African Union Border Programme.?’ This body of
experts was in turn attempting to give life to the Memorandum of Understanding
on Security, Stability, Development and Cooperation in Africa (CSSDCA)
adopted in July 2002, which provided for the delimitation and demarcation of
African boundaries, where such an exercise has not yet taken place, by 2012 latest.
That particular instrument was, however, not followed up by any concrete plan to
facilitate the implementation of the ambitious plan. The audacious and noble
aims expressed in the 2002 MOU were, thus, set against an ambitious timetable
which envisioned the completion of the programme by 2012. The idea that the
AUBP could significantly achieve its desired aim of delimiting and demarcating
African boundaries in a decade was indeed a case of runaway optimism.

It 1s recognisable that for lawyers, surveyors, cartographers, geographers
and other social and natural scientists there is an attraction for the certainty
and specificity of clearly demarcated boundaries rather than vagueness of
mere frontiers.?! But the optimism around generating more precise boundaries
across Africa must be balanced against the realism of the vastness of the frontiers

19 Paragraph 5 (a)(i), Declaration on the African Union Border Programme, supra n. 3.

20 The meeting of government experts preparatory to the Conference of African Ministers
in charge of Border Issues, scheduled for 7 June 2007, was held in Addis Ababa from 4 to 5 June
2007.

The near esoteric discussion of the spatial demarcation between airspace and outer space has not
escaped heated academic discussion. Hence the present writer has been moved to consider this
issue elsewhere. See Gbenga Oduntan, (2003), op.cit.

2

—
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that potentially have to be covered. Africa has approximately 28,000 miles of
international boundaries. The national boundaries are recognisably highly porous
with up to 109 of its international boundaries characterised by permeability.
It 1s significant that experts agree that up to 25 per cent of African international
boundaries are completely undemarcated.?? Although less than 50 per cent of the
world’s maritime boundaries have been agreed upon, in Africa that figure is even
lower than that average. Africa has 27 mainland coastal states and their maritime
boundaries are — except in a few cases — never far from controversy. There are also
seven sets of 1sland states whose geographical locations in various ways impact on
the maritime fortunes of some of the mainland coastal states.?

With the above considerations in mind the initial idea of completing the
AUBP in just about half a decade (albeit extended to a decade later) shows a
disappointing under-assessment of the demands of this sensitive programme
(see Appendix I'V: Status of African National Boundaries as at 2011). Maritime
delimitation negotiations alone would prove challenging to complete in the initial
time-frame allowed for the AUBP. Apart from the sheer financial cost implication
of continental shelf claims, there are considerable time implications. It is relevant
that up to eight African states have utilised the avenue created under the law of
the sea to make applications in order to extend their continental shelf by making
technical submissions, through the Secretary-General of the United Nations, to
the Commission on the Limits of the Continental Shelf, pursuant to Article 76(8)
of the United Nations Convention on the Law of the Sea of 10 December 1982
(LOSC).2* African states have, increasingly, shown avid interests in securing
the valuable energy/natural resources that are found in the seabed for national
development.?

Following the submission of a continental shelf claim to the UN Division of
Ocean Affairs and Law of the Sea, and to the Commission on the Limits of the

22 Yor examples of Africa’s porous borders see pictures in Appendix III. African international
boundaries are ‘protected’ by about 350 official road crossing points — one for every 80 miles of
boundary. Wafula Okumu, ‘Border Security in Africa’, presentation to the African Union Border
Programme Regional Workshop, Windhoek, Namibia, 22-23 October 2009, p. 3.

23 Tim Daniel, “African Maritime Boundaries”, in Jonathan I. Charney, David A. Colson, Robert W.
Smith (eds), International Maritime Boundaries, Vol. V (Martinus Nijhoff, 2005) p. 3429.

24 UNCLOS III ILM 1245 (1982). Joint submission by the Republic of Mauritius and the
Republic of Seychelles — in the region of the Mascarene Plateau, Cote d’Ivoire, Ghana; Joint
submission by France and South Africa, Kenya, Mauritius — in the region of Rodrigues Island,
Namibia; Nigeria, South Africa — in respect of the mainland of the territory of the Republic of
South Africa.

25 A geomorphological description of the continental shelf encompasses the gently sloping platform
of submerged land surrounding the continents and islands, normally extending to a depth of
approximately 200m or 100 fathoms at which point the seabed falls away sharply. The legal
definition of the continental shelf as contained in Article 76 of the LOSC (1982) reads:
“The continental shelf of a coastal State comprises the sea-bed and subsoil of the submarine areas
that extend beyond its territorial sea throughout the natural prolongation of its land territory to
the outer edge of the continental margin, or to a distance of 200 nautical miles from the baselines
from which the breadth of the territorial sea is measured where the outer edge of the continental
margin does not extend up to that distance’. Note that according to paragraph 3, the coastal state
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Continental Shelf (CLCS),? the deliberations and negotiations may involve a
waiting period of up to two-and-a-half years. During this time, the concerned
African state will have to maintain a core team of experts at the UN offices. A fully
fledged and equipped office will have to be maintained in New York and there will
be several rounds of technical deliberations and question-and-answer sessions,
where the submitting state will be asked to defend portions of its submissions.
Presumably this again is one of the areas in which the AU and indeed the AUBP
will prefer an early rather than later finalisation of claims. The ambitious dates set
for the completion of the AUBP were, therefore, unrealistic on this point as well.

There is a possible argument that an inordinate and poorly executed rush
towards strict demarcation in a continent that apparently is held together by a
controversial Latin American construct of ufi possidetis (roughly described as
‘snapshot of territory at independence’) can produce potentially dangerous
consequences. The issue of a continent-wide simultaneous delimitation and
demarcation exercise based on an unquestioning loyalty to the legal fiction of u#i
possidetis should be handled with the utmost care. This is so especially because it
1s often the question of exactly what was inherited at independence that is in
issue.?” There is an undue optimism in academic writing that u#i possidetis is a
magic wand that can resolve every territorial and boundary contest in ex-colonial
settings. There is indeed a certain danger that if the AU Border Programme is not

may also establish the outer edge of the continental margin wherever the margin extends beyond
200 nautical miles from the baselines from which the breadth of the territorial sea is measured, by
cither: (i) a line delineated in accordance with paragraph 7 by reference to the outermost fixed
points at each of which the thickness of sedimentary rocks is at least 1% of the shortest distance
from such point to the foot of the continental slope; or (i) a line delineated in accordance with
paragraph 7 by reference to fixed points not more than 60 nautical miles from the foot of the
continental slope. In the absence of evidence to the contrary, the foot of the continental slope
shall be determined as the point of maximum change in the gradient at its base. Aware of the
immense resources that lay buried in the continental shelf, certain coastal states from the mid-
1940s, introduced declarations to secure a beneficial utilisation regime for themselves over this
maritime zone.

26 Materials relating to the CLCS are available at http://www.un.org/Depts/los/clcs_new/
submissions_files/submission_rus.htm.

27 'The ascendancy of the uti possidetis principle in the jurisprudence of African international law and
relations via its manifestation as a Latin American principle and as enshrined in Article paragraph
3 of the OAU Charter has theoretically transfixed African boundaries. Yet there is some merit to the
argument that the limits of u/z possidetis as policy must be recognised. The true target of the principle
is the doctrine of protection of boundaries and borders. Uti possidetis was not even in the Latin
American sense designed to answer neither back to separatists nor to trump the right of self-
determination. It definitely should not be an incantation against well-founded exercise of the rights
of a people to self-determination. For critical views on uti possidetis see Ratner’s excellent article,
“Drawing a Better Line: Uti Possidetis and the Borders of New States”, Vol. 90, American Journal of
International Law, No. 4, pp. 590-624, See also Crawford, The Creation of States in International Law
(1979). Ardent supporters of the principle like Santiago Torres Bernardez, admit the uti possidetis
doctrine still has to be reconciled with developments in law and ‘the evolution of the rules of
international law governing, for example succession, self-determination, acquisition of title to
territory, frontiers and other territorial regimes, treaty law, intertemporal law, etc.” See e.g. Torres
Bernardez, “The ‘Ut Possidetis furis Principle’ in Historical Perspective”, in K. Ginther et al. (eds),
Festschrift fiir Karl Jemanek (1994), p. 436. International Crisis Group, “Central Asia: Border Disputes
and Conflict Potential”, p.6. Reports of the International Crisis Group are available at www.
crisisgroup.org, accessed 5 June 2007.
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successfully prosecuted events may conspire to endanger the delicate balance
achieved under the uti possidetis principle in Africa.?®

Perhaps instead of the present effort towards simultaneous consideration of all
undelimited and undemarcated territories across the continent more or less at the
same time, it may be better to proceed by adoption of a phased regional approach
(compare Appendix I'V: Status of African National Boundaries as at 2010). Thus,
for instance, West Africa may be the focus of the next 10 years’ border programme
efforts, moving on thereafter to six African regions — North Africa, West Africa,
Central Africa, North East Africa, East Africa, Southern Africa.?’ A phased
approach reduces the severity of costs, risks and the overall demands on the insti-
tutions and experts involved. Lessons may be learnt from earlier phases and the
experience would prove valuable during latter stages. The phased implementation
option in fact accords with international practice of demarcation and considera-
tion of delimitation tasks by international courts. Sectorial analysis and demarca-
tion in phases was in fact applied by both the courts and implementation bodies
in the Cameroon—Nigeria and Eritrea—Ethiopia processes.*

For the AU Border Programme to succeed the input of a large number of
experienced experts to undertake the enormous tasks ahead would be required.
These include competent and independent geologists, surveyors, hydrographers,
cartographers, linguists and lawyers. There is also a need for capacity development
in the requisite African international courts and tribunals in order to be able to
competently handle complex boundary matters, particularly of a maritime
nature, and to be able to develop a regional jurisprudence that will be able to cope
with the possible upsurge in delimitation and demarcation disputes. It is fair to say
that the required institutional and skilled capacity may be lacking presently unless
drastic strategies are adopted. The choice is not really between allowing sleeping
dogs lie and waking them up. It is arguably more a case of waking them up
selectively and managing events in a controlled fashion and to deal with unexpected
cases of rabid reactions not only among states but even within them.?!

28 The merits and demerits of the uti possidetis doctrine are beyond this section and will be explored
further below.

29 It has been suggested that the African border programme itself emanated from the desire to
expand on achievements of the West African region. It may be that what is needed is to consolidate
this further and then move on sequentially to other areas. OECD, Cross-Border Diaries West African
Borders And Integration Bulletin On West African Local-Regional Realities, Issue 6 June 2007. The Cross-
border Diartes are published both in French and English and are available on www.oecd.org/sah;
www.afriquefrontieres.org, visited 21 December 2008.

30 The EEBC adopted the three-sector delimitation of the international boundary between Eritrea

and Ethiopia.

One of the consequences of changes and shifts in international boundaries is that it may create

traumatic and irreversible changes within national boundaries. This phenomenon may be hardest

hitting on resource-rich federal states. As a result of the recent handover of Bakassi Peninsula to

Cameroon by Nigeria in 2008, the Revenue Mobilisation, Allocation and Fiscal Commission

(RMAFC) redefined the entire maritime territory of the federal states abutting the pertinent

section of the Gulf of Guinea. As a result the entire maritime territory of Cross River State

became ceded to its neighbouring Akwa Ibom state. The former state became declassified
as a littoral state and was required to transfer 76 oil wells in favour of the latter. Cross River
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In relation to the above it is reasonable to raise three queries. Could it be said
that the dates set in 2002 by the Assembly of Heads of State and Government
allowing for a ten-year period to complete such a major programme was in the
first place very ambitious? Could that inscription have been an expression of a
desire to begin to address seriously the issue and put in place a credible programme
of action by 2012? Considering that the programme only became meaningfully
addressed around 2012 it is now imperative that a more realistic implementation
approach be set up by the AU.*? Indeed the period from 2002 to 2012 would
perhaps be best recognised as the consultative period for the Border Programme.
Deep studies and sociological, scientific and legal enquiries into the nature of the
important tasks before African states in terms of the delimitation and demarcation
of international boundaries must continue both at the national, regional and
continental levels.

Perhaps a more practical strategy, and one which in a very cynical world will
present the AU as a competent intergovernmental organisation, is to cast the
Border Programme within a 30-year completion period. As will be argued below,
the delimitation of territory and the subsequent demarcation are complex tasks,
the seriousness of which may be sacrificed by underestimation and under-
preparation by the parties and interests involved. Assuming for argument’s sake
that all factors necessary for achieving delimitation of remaining and yet to be
demarcated African boundaries are presently available (including scientific data,
adequate funds, reliable satellite imagery, cartographic evidence, appreciable
political will etc.), it would hardly be possible to complete the task even within
10 years simply on the grounds of a dearth of qualified and experienced surveyors.
Employment contracts will have to be developed, qualified and adequately
experienced staff attracted into Africa from abroad. They will be relocated with
their families, language and logistic problems will be significant and questions
of impartiality required in international survey work will have to be reconciled
in the employment pattern. Local realities may also make progress extremely
difficult if not impossible. Example may be made of boundary areas that need to
be cleared of mines from previous wars and conflicts before any reaffirmation or
reconnaissance surveying work can be done. This is certainly the case in some
boundary areas between Mozambique and Zimbabwe.*?

State Government, “RMAFC, Imoke Receives Report, Frowns at Data Collection”. News &
Press Releases, 8 July 2009, see http://crossriverstate.gov.ng/portal/modules/news/ article.
php?storyid=49, visited 8 January 2010; News & Press Releases: “Elders Condemn Delisting of
Cross River as Oil Producing State”, 1 July 2009, available at http://crossriverstate.gov.ng/portal/
modules/news/article.php?storyid=44 visited 8 January 2010.

32 After the inception of the programme in 2002 about 5 years appear to have been lost whilst the
infrastructure and funding for the programme was sought and put in place. Thus, the period of
serious activity by the AUBP is quite recent although its productivity in that short time is clearly
commendable given the immense tasks before it.

33 A writer notes of this zone ‘these are bombs - not time bombs so much as timeless bombs - that
have been strewn recklessly across the path of development in countries like Angola and
Mozambique, a deadly legacy of the region’s long agony of war. And they are primed, quite
literally, to go off: again ... and again’. Alex Vines, “The Southern Africa Minefield”, vol. 11,
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Since negotiations are the prescribed means by which Maritime delimitation is
achieved it is clear that negotiating the important multi-layered jurisdictional
zones known to the law of the sea are not events that can be meaningfully rushed.
The LOSC 1982 recognised 12 nautical miles (nm) for the territorial sea, 24nm
for the contiguous zone, 200nm for the EEZ, and a 350nm maximum for the
extended continental shelf. Delineating these zones in the special circumstances
and under the influence of opposing coasts, competing islands, rocks, reefs etc.
have been known to last for decades between some countries. There is no doubt
that this will also be the case in the African maritime setting.

Indeed the question that suggests itself 1s why the policy took so long in coming,
The continent has had more than its fair share of international disputes and
boundary-related problems, such that the policy was near universally welcomed.**
It goes without saying that the AU Border Programme if it is to succeed at all must
complement the exercise of sovereignty among African states through mutual
respect for national governments.

It is necessary to note that in the African experience, the end of judicial and
arbitral proceedings in relation to boundary conflicts does not necessarily indicate
the end of the danger to the affected population. For instance, the Ethiopia—
Eritrea Border situation remains volatile and dangerous to the population therein,
despite the award of the Eritrea—Ethiopia Boundary Commission (EEBC) on
13 April 2002.% Severe disagreements and occasional conflict still attend the
Cameroon—Nigeria land boundary, the October 2002 IC]J decision and the appar-
ent cooperation of the parties in implementing the judgment notwithstanding,*®

It needs, however, to be remembered that territorial, boundary and border
disputes are not unique to Africa and that they are indeed global phenomena.?’
There 1s no shortage of condemnable practices to be found outside of Africa. The
AUBP and the proposed mechanism for prevention of boundary disputes must
actively seek to avoid such practices from taking root in Africa.

Southern  Africa Report Archive, no. 1, p. 19. Available at http://www.africafiles.org/article.
asp?ID=3915 Visited 14 December 2008.

34 Department of Public Information, News and Media Division, “Secretary-General Pledges
Support for African Union Border Demarcation Efforts”, in Message to Seminar on Implementation of
Regional Programme SG/SM/11309AFR /1626, New York, available at http://www.un.org/News/
Press/docs/2007/sgsm11309.doc.htm, visited 8 December 2008; Federal Foreign Office, “Speech
by Dr Frank-Walter Steinmeier, Federal Minister for Foreign Affairs, at the luncheon for African
Heads of Delegation” (New York, 23 September 2008), available at http://www.auswaertiges-
amt.de/diplo/en/Infoservice/Presse/Rede/2008/080924-BM-UN-DelegationsleiterAfrika.
html, visited 12 December 2008.

35 VOA News, “UN: Ethiopia-Eritrea Border Remains Potentially Volatile”, 29 December 2005
available at http://www.voanews.com/english/2005-12-29-voa43.cfm, accessed 14 January 2006.

36 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria: Equatorial Guinea intervening).
Cases and materials relating to the ICJ are available at www.icj-cij.org.

37 Severe problems are currently been faced by many of the states that were in the former USSR, as
a result of the dissolution of Yugoslavia, in Northern Ireland and in the Basque arca of the
Franco—Spanish Border.
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Such identifiable ‘bad practices’ along boundary communities include the
creation of impenetrable barriers,®® the use of armed village militias,* inordinate
creation of visa regimes,” and intermittent exchange of gunfire at frontier
positions.”! Other unsupportable antecedents which have been employed with
debilitating effect include policies which serve to freeze the natural development
and spread of people in a region. Negative strategies that have been employed
include restrictive use of building permits, selective house demolitions, arrests, fines
and daily harassment — all designed to confine the population in small enclaves.*?

It is hoped that in place of the negative strategies the AU Border Programme
would actively promote and where possible help arrange international funds for
bilateral and multilateral projects designed to bridge the border regions into
regenerative zones of economic and cultural revival. Examples include the joint

38 On 9 January 1999 the state government of West Bengal (India) set the target of fencing 900km of
the border with Bangladesh. 500km out of the total of 1600 km had been fenced with barbed wire,
with central government funding. The West Bengal state government also favoured the creation of a
150-mile ‘no man’s land’, affecting 450 villages in the border area, in its attempts to stem the influx
of migrants from Bangladesh. India is currently building a fence along its 4,000-km (2,500 miles)
border with Bangladesh. See ‘Border tense over push-in, fence erection bids by BSY’, New Age Dhaka,
6 March 2005 available at http://wwwnewagebd.com/2005/mar/06/front.html, visited 30
December 2005; M. Rama Rao, ‘India’s interior ministry favours fencing more stretches of border
with Bangladesh’, Asian Tribune, New Delhi, available at http://www.asiantribune.com/show_news.
php?id=11656, visited 30 December 2005. The Russian border with Estonia was also fortified with
watchtowers and barbed wire presenting problems among people who were accustomed to moving
freely across the border, ‘Estonian-Russian Border Troubles’, The Baltic Observer, 13 March 1994,
p. 5. It may be noted that despite a long history of enthusiastic self-preservation strategies and
irredentism, at least within the last century, the idea of boundary fences and walls between states
have not retained any appreciable acceptability in law and public perception.

39 Consider the reports of Turkish Militia actions against Kurdish populations along the Iraq—Turkey
border, Owen Bowcott, ‘Buffer Zone Proposal’, The Guardian (London), 11 February 1997, p. 11.

40 Witness the introduction of a visa regime between Russia’s Baltic enclave of Kaliningrad and its

neighbouring states with which it had coexisted in peace prior to their joining the European

Union. Peoples Daily Online, ‘Russia Ciriticizes Visa Regime between Kaliningrad, Neighbouring

States’, 11 June 2002 http://english.people.com.cn/200206/11/eng20020611_97585.shtml,

visited 30 December 2005. Similarly a visa regime was introduced for persons travelling between

Russia and Poland on 1 October 2003 consequent upon Poland’s upcoming entry into the EU.

Prior to this time the rural populace in both Russia and Poland conducted large-scale formal and

informal trade across their common boundaries freely. The resultant situation is long and

debilitating queues and the hampering of trade between the neighbours. See further RIAN,

‘Russia, Poland introduce visa regime’, Pravda, 1 October 2003, available at http://

newsfromrussia.com/world/2003/10/01/50268.html.

Exchange of fire between Indian and Bangladeshi border guards at a frontier outpost has for long

been a feature of the tense border relations between the two countries since the partition of the

subcontinent into India and Pakistan in 1947. The ownership of several villages on both sides of
the border are disputed and claimed by both countries. BBC News, ‘India-Bangladesh border
battle’, 18 April, 2001, available at http://news.bbc.co.uk/2/hi/south_asia/1283068.stm, visited

1 January 2006. Note also long-standing Isreali-Lebanon problems. See BBC News, ‘Fighting

crupts on Lebanon border’, 26 November 2000, available at http://news.bbc.co.uk/2/hi/

middle_east/1041319.stm, visited 1 January 2006.

42 Such an unfortunate regime has been described as the matrix of control in relation to Palestinian
villages bordering Israel (i.e. within the context of Isreali dominance). See Jeff Halper, “The Key
To Peace: Dismantling The Matrix of Control’, 28 June 2002, available at http://www.
jerusalemites.org/facts_documents/peace/28.htm; see also “Habitat International Coalition,
Housing and Land Rights”, Committee Statement before the Committee on Economic, Social
and Cultural Rights, 24th Session, Geneva, 13 November 2000, Follow-up Procedure (Israel),
available at http://www.cesr.org/programs/palestine/hicgeneva.pdf.
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development of resorts, parks, and ‘international villages’ along part(s) of the
common boundary of states. Other viable options include the unitisation of

the straddling oil fields (discussed below), joint eco-tourism, territorial trade-off,

and land for oil trade-off, among others.*

5.2.2 Implementation of the African Union Border Programme

The implementation of the AUBP was designed to be effected at several levels —
national, regional and continental. It is also notable that the responsibility of each
of these levels should be determined on the basis of the principle of subsidiarity
and respect for the sovereignty of states. In this regard, the Declaration specifies
the respective roles to be played by member states, the Regional Economic
Communities and the AU with respect to the various components of the AUBP,
namely border delimitation and demarcation, local cross-border cooperation and
capacity building. With respect to resource mobilisation and partnership, the
Ministers requested the AU Commission to coordinate and implement the AUBP
on the basis of an inclusive governance involving the member states, RECs,
locally elected representatives, parliamentarians and civil society, as well as
organisations regulating European border movement, particularly the Association
of European Border Regions (AEBR),** the United Nations and other AU
partners having experience in cross-border cooperation.*

43 See representation of the transfrontier conservation area (I'FCA) Transfrontier park in Appendix II1.
See also unfra note 1012. One such laudatory example which may be adopted with respect to one or
more of the straddling communities is the International Peace Garden created to commemorate over
150 years of peace between the United States and Canada. This feature straddles the world’s longest
unguarded international boundary and is situated in the scenic Turtle Mountains between North
Dakota and Manitoba, halfway between the Atlantic and Pacific coasts. Situated at the mouth of this
feature are the flags of both nations, and on a boundary marker is inscribed, “To God in his glory, we
two nations dedicate this garden and pledge ourselves that as long as man shall live, we will not take up
arms against one another’. The most prominent structure, the Peace Tower, with its four pillars, stands
over 100 feet tall astride the exact geographical coordinates separating the international boundary.
Inspiration for the idea came through the private efforts of a certain academic (Dr Henry Moore of
Islington, Ontario) and culminated in the gathering of 50,000 people on 14 July 1932 to dedicate the
territory to peace. Spreading over 2,339 acres, the territory displays a spectacular mosaic of flowers,
trees, fountains, and paths. Visitors can stroll through the formal gardens, camp under aspen and oaks,
or even get married in the Peace Chapel. Concerts, arts festivals, and renowned youth summer camps
for music and athletics are also held in there. Over 250,000 people visit the Garden during the summer
months alone to help renew the pledge of friendship between Canada and the US. See Sheldon Green,
‘A Garden for Peace’, Vol. 21, North Dakota Horizons, No. 3 (1991); See also Sonja Rossum, ‘International
Peace Garden Centre for Great Plains Studies, University of Nebraska, Lincoln’, available at http://
www.unl.edu/plains/publications/ egpentries.html#peace, accessed 14 January 2011.

44 The Association of European Border Regions (AEBR) was founded in 1971. It acts for the benefit
of all European borders and cross-border regions. The aims of the AEBR include making their
particular problems, opportunities, tasks and projects intelligible; representing their overall
interests to national and international parliaments, organs, authorities and institutions; initiating,
support and co-ordinate their cooperation throughout Europe (creation of a network); exchanging
know-how and information in order to formulate and co-ordinate common interests on the basis
of the various cross-border problems and opportunities, and offering adequate solutions. Visit
http://www.aebr.net/, accessed 21 June 2014

45 African Union, “Report of the Commission on the Implementation of the African Union Border
Programme”, Executive Council 14th Ordinary Session, 29-30 January 2009, Addis Ababa,
Ethiopia EX. CL/459 (XIV), p. 1.
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In order to launch the AUBP in accordance with the decisions as adopted by the
Conference of African Ministers in charge of Border Issues held on 7 June 2007, a
number of initial measures to be taken by the Commission were identified. These
include: launching of a Pan-African survey of borders, through a questionnaire to
be sent to all member states, in order to facilitate the delimitation and demarcation
of African borders (see Appendix I Questionnaire/Boundary Survey for African
Union Border Programme); identification of pilot regions or initiatives for the rapid
development of regional support programmes on cross-border cooperation, as well
as support for the establishment of regional funds for local cross-border coopera-
tion; working out modalities for cooperation with other regions of the world to
benefit from their experiences and to build the necessary partnerships; initiating an
assessment with regard to capacity-building; preparation of a continental legal
instrument on cross-border cooperation; and the launching of a partnership and
resource mobilisation process for the implementation of the AUBP. These measures
and strategies appear to be in line with good practice. However, whether they are
effective and sufficient to achieve the purposes of this elaborate project remain to be
seen considering the time-frame remaining for performance.

It has been mentioned that a number of years were initially lost after the
announcement of the AUBP. Inaction in the next few years after the Assembly of
Heads of State and Government announcement of January 2002 has been as
disruptive of the process as it has perhaps been surprising given the tight schedule
of the initial completion date and the apparent enormity of the tasks. It is hardly
possible to overestimate the negative effect of these lost years on the possibility of
a comprehensive and qualitative attainment of the tasks set before the AUBP,
certainly within the regulation time. The most obvious reason for the delay
appears to be the difficulties of raising enough monetary support for the
programme. It may be fair to say that preliminary activities only started in 2007
when the AU Commission, with the financial support of the German Technical
Cooperation (GTZ),* organised a workshop in Djibouti (on 1 and 2 December
2007), to assist it in elaborating a three-year plan of action for the implementation
of the AUBP. Representatives of RECs and other African integration organisations,
African river basin institutions, the African Development Bank (AfDB),*” the UN
Secretariat and other UN institutions, the European Union (EU), the Organisation
of American States (OAS) and a number of specialised institutions and experts
brainstormed the programme.*® Tt is not insignificant that the period after this

46 The Deutsche Gesellschaft fiir Technische Jusammenarbeit (GTZ) GmbH is an international cooperation
enterprise for sustainable development with worldwide operations. It supports the German
government in achieving its development-policy objectives and provides viable, forward-looking
solutions for political, economic, ecological and social development in a globalised world. GTZ has
operations in more than 130 countries in Africa, Asia, Latin America, the Mediterranean and
Middle Eastern regions, as well as in Europe, Caucasus and Central Asia. It maintains its own offices
in 87 countries. The enterprise employs nearly 13,000 staff, almost 10,000 of whom are national
personnel. Materials and information about the GTZ are available at http://www.gtz.de/en.

47 Visit http://www.afdb.org,

48 The workshop made it possible for the Commission to elaborate an implementation matrix, which
covers a number of areas: capacity-building; popularisation; delimitation and demarcation,
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successful workshop represents the beginning of real implementation as the
vigorous discussions helped to develop strategies based on a synergy among the
African and foreign experts and technocrats. Experience shared with those outside
the continent focused the attention of decision makers within the AU and African
governments to the financial and logistic requirements of their aspirations.

In pursuance of the Accra Decision'® and based on this highly complex imple-
mentation matrix, the AU Commission has undertaken the following activities: a)
Pan-African Survey of Borders involving principally the formulation of a highly
detailed questionnaire that was sent to all member states, in order to facilitate the
delimitation and demarcation of African borders.”® On 15 April 2008 the erstwhile
Chairperson of the AUBP, Alpha Oumar Konaré, wrote to all Ministers of Foreign
Affairs/External Relations of member states, to forward the questionnaire to the
appropriate ministries and/or departments in their respective national territories,
highlighting its importance in the overall implementation of the AUBP. The
questionnaire covers issues relating to the status of member states’ continental and
maritime boundaries, as well as the contact details of the institutions responsible
for border issues (see Appendix I). By the end of 2009 only ten member states had
responded to the questionnaire. The respondent states are: Algeria, Burkina Faso,
Cameroon, Mali, Mauritius, Mozambique, Namibia, Niger, Sudan and Tunisia.
It is recognisable that the rate of response to the questionnaire is slow and that this
contributed to the expiration of the tight deadlines imposed by the AU on the
AUBP without much being achieved. Only one out of 5 countries have filled their
questionnaire (See Appendix II map of responses to the AUBP Questionnaires/
Surveys as at 2012). Reasons for the slow responses that may be suggested include
difficulties in pinpointing which precise governmental agencies/department is in a
position to fill in responses; unavailability of required data; political interference;
loss of data as a result of civil or other wars and conflicts such as in the Sierra
Leonean experience and perhaps sheer disinterest.’! Although there are not really
many of such instances there are also factors such as the peculiar situation of
Mauritania which would like to settle its northern lateral maritime boundary in the
light of massive offshore oil resources but face the serious problem of the uncertain

including the survey of African borders; the mobilisation of resources and exchange of experiences;

cross-border cooperation, including the elaboration of the required legal frameworks and the

establishment of regional funds; partnership and resource mobilisation. African Union, “Report
of the Commission on the Implementation of the African Union Border Programme”, Executive

Council, 14th Ordinary Session, p. 3.

Atits 11th Ordinary Session held in Accra, Ghana, from 25-29 June 2007, the Executive Council

endorsed the Declaration on the African Union Border Programme (AUBP) and its Implementation

Modalities, as adopted by the Conference of African Ministers in charge of Border Issues, held in

Addis Ababa on 7 June 2007.

50 See Appendix I: AU Boundary Questionnaire — Boundary Survey for the African Union Border
Programme.

51 The delegate of Sierra Leone pointed out at the Regional Workshop on African Union Border
Programme (Windhoek, 22-23 October 2009) held in Namibia that his country lost a lot of its
geographic data during the civil war and that they are still in the process of shoring up that
database by recourse to the AU records.

4¢
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status of Western Sahara whose statehood has yet to be recognised internationally
and especially by Morocco.??

The second aspect of the progression of the AUBP is the establishment of
a Boundary Information System (BIS) that aims to analyse and facilitate the
utilisation of the information received in response to the questionnaire. On
15 July 2008, the Commission organised, in Addis Ababa, a technical meeting on
the establishment of the BIS which brought together experts from the RECs, the
UN, GT7Z and relevant African and international institutions. The core functions
of the BIS are to provide an overview of the status of all African borders based on
the questionnaire returns. The information received so far has been used to
monitor progress towards the delimitation and demarcation of national boundaries
wter se. Other functions of the BIS include the formulation of a database of
African border experts and cross-border cooperation initiatives in the continent.>
The value of such a resource is inestimable in a continent with perhaps a
predictable active future of territorial determination and redetermination. The
Commission has been mobilising the required expertise, as well as acquiring the
IT equipment needed to facilitate the operation of the BIS. The value of a
centralised database of boundary positions and markers in the possession of the
AU cannot be overestimated. In a continent that has been prone to destabilising
mnternal and international conflicts and wars, a dependable and trustworthy
custodian of important territorial records is inestimable.

The third aspect of the AU Commission’s work involves the sensitisation of the
governments and institutions of African states to the goals and aspirations of the
AUBP. This aspect has taken the shape of: (1) regional workshops on the AUBP;
i) publication of a brochure on the AUBP;** and (iii) elaboration of an outreach
strategy. Between 2008 and 2009 five regional workshops have been hosted; the
workshops targeted the various stakeholders across the continent on the AUBP
and sought to mobilise their support for its implementation. The eight African
RECs were particularly targeted in order to elaborate regional action plans within
the framework of the implementation of the programme. The RECs are expected
under the process by the AU to have security plans to assist with the prioritisation
of boundaries marking and management. The security plans are expected to be

52 Daniel, op.cit., p. 3429.

53 African Union, “Report of the Commission on the Implementation of the African Union Border
Programme” op. cit.,, p. 5. The Geographical Information System (GIS)-section has been
coordinating the demand and receipt of the questionnaires and surveys sent to member states by
the African Union Commission. The BIS was set up for the storage, presentation and retrieval of
various pertinent datasets and information relating to African borders. These include: status of a
given boundary; background data, maps and satellite imagery; agencies for border management;
position of demarcation marks; border land infrastructures, etc.; processing boundary records, e.g.
coordinate transformations and analysis; datasets of cross-border cooperation and the recording
of border activities.

54 In mid-August 2008, the Commission, with the assistance of UNHCR, published in a booklet
format the Declaration on the AUBP and its Implementation Modalities. This booklet was
circulated to all diplomatic missions in Addis Ababa, as well as to a number of institutions on the
Continent and outside Africa. It has also been posted on the AU website.
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presented before the council of ministers in the near future and to receive
approval. After such ratification each of them are expected to sign the plan and
the process will be accelerated. The problem with this is the principle of
subsidiarity operating within the AU which devolves responsibilities to states and
therefore, the bulk of the work can only take place in a meaningful way bilaterally.*
The goal of the outreach programme is to create awareness and support for the
AUBP among member states and other actors, including civil society organisations
and border communities. The strategy, thus, aims to build a sustainable dialogue
with key stakeholders by highlighting the potential benefits of the programme as
a platform to transform African borders from barriers to bridges. The elaborate
plans for information dissemination, some of which are clearly unique in the
history of territorial demarcation law and practice are perhaps summed up in the
following statement:

In the coming months, the Commission will embark on the implementation
of the pan-African aspects of the strategy. Among other activities, it is
planned to feature articles and place adverts in in-flight magazines of major
African airlines, especially given their role in connecting the African countries
and allowing exchanges between nations; carry out specific activities with
pan-African TV broadcasters; and work with existing African film festivals to

introduce awards for film-making competitions on border issues.>®

One of the ways the AUBP has been presented to stakeholders is that it contains
measures to facilitate cross-border cooperation of local initiatives. The basic
framework for a database on legislation relating to border cooperation and the
outlines of a continental legal framework for the engagement of cross-sector
initiatives involving both the public and private sector is gradually emerging for
the first time in African history. The AU Commission has also taken steps aimed
at facilitating the communication by the former colonial powers of all information
in their possession concerning the delimitation and demarcation of African
boundaries, in line with paragraph 5 (a(iii)) of the Declaration on the AUBP and

55 The first regional workshop took place in Kampala, from 24-25 September 2008, under the joint
auspices of the AU and the EAC. The workshop was attended by the following members of the
Eastern Africa region: Comoros, Djibouti, Ethiopia, Kenya, Mauritius, Seychelles, Somalia,
Sudan, Tanzania and Uganda. Other participants included CENSAD, COMESA, ECCAS,
ECOWAS and IGAD, the United Nations, GTZ and other partner organisations. The second
regional workshop took place in Algiers, for the Northern African Region, from 16-17 October
2008. Algeria, Egypt, Libya, SADR and Tunisia participated in the workshop. Other participants
included representatives of CENSAD, COMESA, EAC, ECCAS and ECOWAS, as well as the
UN, GTZ and other institutions. The three other regional workshops were held in 2009. The
workshop for Central Africa took place in Libreville from 19-20 February 2009; that for Southern
Africa in October 2009 and for West Africa, in Ouagadougou in April 2009. African Union,
“Report Of The Commission on the Implementation of the African Union Border Programme”,
Executive Council 14th Ordinary Session 29-30 January 2009, Addis Ababa, Ethiopia EX.
CL/459 (XIV), pp. 5-6.

56 African Union, “Report of the Commission on the Implementation of the African Union Border
Programme”, Executive Council, 14th Ordinary Session, 29-30 January 2009, op. cit., p. 7.
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its Implementation Modalities. Certain preliminary conclusions may be reached
on these developments. Whether or not the AUBP succeeds in its objectives within
the specified time even with the luxury of revised dates is certain to be a subjective
assessment but the continent cannot but benefit tremendously from the strategic
and systematic exercises conducted under the AUBP. The law, diplomacy and
politics of the AUBP and its current direction is an indication of the political
maturity and coming of age of African states. This process and its modest
achievements deserve closer study and attention than is currently accorded to it by
lawyers, social scientists and other scholars — even on the African continent itself.

Although we will be discussing the general problem of cost of delimitation and
demarcation activities below, and particularly the prohibitive nature of costs to
developing states, we will need to highlight the way that legal aid has taken pride of
place in the ongoing AUBP processes. It is only appropriate that the very states that
are blamed for the balkanisation of the African continent and its carving up into
sometimes inconvenient and/or indefensible political units are those states that
have contributed most to the UN Fund and also financially aided the AUBP process.
It is particularly gratifying that the Federal Republic of Germany, host nation of the
historical Berlin Conference which carved Africa into colonial fiefdoms, is at the
vanguard of the financial rescue of the AUBP’ The German aid which was
structured through the GTZ is designed to provide financial and technical support
for the development of the BIS; human resource capacity of the Commission;
development of a handbook covering methodology and best practices in the area
of delimitation and demarcation;*® convening of meetings and workshops relating
to the AUBP; and financial as well as technical support to relevant African
institutions and individual AU member states for the implementation of the AUBP.

In 2008, the German government, through the GTZ, allocated about €3.35
million to support AUBP related activities; of this amount, €800,000 was directly
allocated to the AU. These resources were used to support the convening of
activities such as the preparatory meeting with the RECs held in Addis Ababa on
13 and 14 July 2008; the technical meeting on the BIS held in Addis Ababa on
15 July 2008; the two regional workshops held in Kampala and Algiers; and the
2nd International Symposium on Land, River and Lake Boundaries Management,
held in Maputo from 17-19 December 2008.%° GTZ has also provided equipment
and financial support for the payment of salaries of staff working on the
implementation of the AUBP. Additional funds were allocated in 2009 with some

57 On 13 February 2008, the German Minister for Foreign Affairs, Dr Frank-Walter Steinmeier,
extended the German state’s offer of technical and financial support towards the AUBP. In his
letter to the AU, the minister stressed the importance of the delimitation and demarcation of
African borders, as well as the promotion of cross-border cooperation, for the overall efforts aimed
at preventing conflicts and ensuring the economic development of the continent. African Union,
“Report of the Commission on the Implementation of the African Union Border Programme”,
op.cit., pp. 8-9.

58 This publication has already being completed and is well received; see supra note 5.

59 See the AU, “Conclusion of the 2nd International Symposium on Land, River and Lake
Boundaries Management”, Maputo, Mozambique, 17-19 December 2008, AUBP/EXP/3(VI).
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part of the budget having been provided as direct support to individual AU
member states. These include monies for the demarcation of parts of the
Mali/Burkina Faso boundary, as well as activities relating to the delimitation and
demarcation of Mozambican borders with some of its neighbours. Financial aid
has also been offered and received from Italy, another state with a controversial
and irredentist past in relation to Africa with the dubious record of having invaded
a fellow League of Nation member. As part of the implementation of the Italian—
African Peace Facility (IAPF), the Italian government committed itself to funding
some components of the AUBP in the amount of around US$1.8 million.*® Aside
from individual state donations from some of the erstwhile colonial powers, the
EU has allocated a total amount of around €8 billion for cross-border cooperation.
It is particularly comforting to note that support has also been promised in
principle by the International Monetary Fund and the World Bank for border
area initiatives in furtherance of the aims of the AUBP. In addition to all these the
UN itself has committed extra budgetary resources to the process.®!

There is much scope for further assistance from all friendly states and regions
of the world in relation to completion of the important tasks of the AUBP. It is
not money that is required in all cases, but there is certainly much need for
targeted or purpose-built technical aid. For instance, those African states that have
as a result of many years of civil and/or international crises faced particular
challenges in boundary demarcation due to the presence of landmines in border
areas need urgent assistance and aid from the international community. Scientific
and other targeted assistance are required to clear mined areas in order to facilitate
demarcation exercises and other cross-border activities. It is commendable that as
a result of the AUBP programme the AU received in 2013 the true and complete
copies of 45 Agreements relating to African borders. These consist of maps and
plans, signed by France between 1845 and 1956. Germany has also transmitted
some relevant data in its possession, while other colonial powers such as Belgium,
Portugal and the UK have confirmed their willingness to participate in the
voluntary transfers of archives in the near future.®? A very simple but important
form of aid that will be very useful to smaller African states that are presently
charged with the task of demarcation of their boundaries under the AUBP may
take the simple form of assistance in the acquisition of documents relevant to

60 An exchange of letters to this effect took place (on 30 June 2008) on the margins of the sessions of
the Executive Council and the Assembly of the Union in Sharm El Sheikh, Egypt, in June 2008.

61 Letter by UN Secretary General Ban Ki Moon to the President of the Security Council Mr Neven
Jurica in 2008 in UN Secretary General’s Memoranda to the Security Council. See A.I. Asiwaju,
“Getting Bordered to be De-Bordered: The African Union Border Programme in Global Focus”,
paper presented at the 2nd International Symposium on Land, Maritime River and Lake
Boundaries: Maputo, Mozambique, 17-19 December 2008, p. 4.

62 AU, “Conclusion of the 2nd International Symposium on Land, River and Lake Boundaries
Management”, op.cit., see paragraph VII, pp. 3-4. See also Ackel Zwane, “Border restoration:
more work ahead of 2017 Deadline”, Swazi Observer, 2 August 2014, available at http://www.
observer.org.sz/news/64579-border-restoration-more-work-ahead-of-2017-deadline.html,
accessed 23 November 2014.


http://www.observer.org.sz/news/64579-border-restoration-more-work-ahead-of-2017-deadline.html
http://www.observer.org.sz/news/64579-border-restoration-more-work-ahead-of-2017-deadline.html
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boundary delimitation and demarcation exercise from colonial archives. For
smaller African states and their scholars and researchers the provision of
accommodation and/or free access to archives including copying or borrowing
facilities will go a long way to granting access to much needed information without
which sourcing the necessary documents that are needed for dispute resolution
and demarcation exercises will be difficult or even impossible.



6 African regional
economic communities
and the management of
boundary disputes

The occurrence of territorial and boundary conflict is one of the problematic
features of African international relations. The problem arises out of a triple
inheritance in historical and socio-economic terms. First, it arises out of precolo-
nial ethnic and national competition over African territories mostly between
neighbouring nations and states. Second, the insensitive and mostly incompetent
delimitation efforts by the various colonial powers has made it inevitable that
attempts will be made to address perceived past injustices, thus creating fresh and
recurring conflict over land and boundaries. Third, the widespread (but by no
means uniform) failure of bureaucratic and political leadership across the conti-
nent since the independence era has led to careless, lackadaisical and incompetent
approaches to the important tasks of diligent maintenance of boundary records
as well as continuous boundary management. Furthermore, foreign intervention
and diversionary politics fomented especially by the military and dictatorial elites
in many countries has produced much ill-advised conflict over land. In this regard
it becomes clear that the number of flashpoints is not only alarming but that it is
indeed a miracle that there is not a more widespread breakdown of relations and
war between African states. On the whole, boundary conflicts will occur in all
human interactions in a geopolitical setting. As a result preparation for the resolu-
tion of boundary and territorial conflicts should be one of the key specialisms of
any regional political institutional collaboration.

Certain successful political and legal mechanisms already exist among African
states and in the various RECs that have been used to prevent many problematic
situations from becoming aggravated or consummated into larger disputes. These
systems, mechanisms and political cultures are deserving of further study and
recognition if there is to be any meaningful strategy to the development of
mechanisms to prevent and/or manage boundary disputes in Africa.

Unfortunately, however, there are varying levels of competence in the different
REGs. Furthermore the kinds of boundary problems prevalent in the various
REGCs vary due to their differing socio-economic and legal conditions and the
pertinent colonial histories at play. Apart from the many disputes that arose out of
dissatisfaction with colonial delimitation and demarcation efforts, conflicts over
ownership and control over natural resources appear to be the leading cause
of boundary disputes across the various RECs in at least the last two decades. In
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many of these instances it is not even the major energy products such as
hydrocarbons or precious metals that are at play but local resources that are
crucial to the socio-economic survival of boundary communities.

6.1 Conflict resolution and management in
the East African sub-region (IGAD area)!

The Intergovernmental Authority on Development IGAD) in Eastern Africa was
created in 1996 to supersede the Intergovernmental Authority on Drought and
Development (IGADD) which was founded earlier in 1986.% In 1983 and 1984,
six countries in the Horn of Africa — Djibouti, Ethiopia, Kenya, Somalia, Sudan
and Uganda — took action through the United Nations to establish an inter-
governmental body for development and drought control in their region.’
Although IGADD was originally conceived to coordinate the efforts of member
states to combat drought and desertification, it became increasingly apparent that
the authority provided a regular forum where leaders of the Eastern African
countries were able to tackle other political and socio-economic issues in a regional
context. Realising this, the Heads of State and Government of Djibouti, Eritrea,
Ethiopia, Kenya, Sudan and Uganda, at an extra-ordinary summit on 18 April
1995, resolved to expand the mandate of IGADD and made a declaration to
revitalise IGADD and expand co-operation among member states. The revital-
ised IGADD was renamed the Intergovernmental Authority on Development
(IGAD).

IGAD consists of the following institutional organs: Assembly of Heads of
State and Government; Council of Ministers; Committee; Secretariat, headed
by an Executive Secretary; and Executive Secretary, assisted by 4 Directors
heading Divisions of Economic Cooperation & Social Development; Agriculture
and Environment; Peace and Security; and Administration and Finance plus
22 regional professional staff and various short-term project and technical
assistance staff.

6.1.1 Role of CEWARN in detecting and managing
cross-boundary disputes

The seven IGAD member states (Djibouti, Eritrea, Ethiopia, Kenya, Somalia,
Sudan and Uganda) created the Conflict Early Warning and Response Mechanism

1 Interviews were conducted among others with Tigist Haliu, CEWARN public relations and
communications officer and head of CEWARN;, Ms Catherine Gitahi.

2 The recurring and severe droughts and other natural disasters between 1974 and 1984 caused

widespread famine, ecological degradation and economic hardship in the Eastern Africa region.

Although individual countries made substantial efforts to cope with the situation and received

generous support from the international community, the magnitude and extent of the problem

argued strongly for a regional approach to supplement national efforts.

The Assembly of Heads of State and Government met in Djibouti in January 1986 to sign the

Agreement which officially launched IGADD with Headquarters in Djibouti. The State of Eritrea

became the seventh member after attaining independence in 1993.

(5]
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(CEWARN) as a collaborative effort targeted at mitigating and preventing violent
conflicts in the sub-region. Since its establishment in 2002, CEWARN has had a
particular focus on cross-border pastoralist and related conflicts. Its mandate is to
‘receive and share information concerning potentially violent conflicts as well as
their outbreak and escalation in the IGAD region, undertake analysis of the infor-
mation and develop case scenarios and formulate options for response.”® The
CEWARN field monitors picked up the hostilities between groups within Kenya
and Uganda quite early and made appropriate reports, helping to douse the
flames of an open dispute. CEWARN is divided into zonal offices in each member
state. The CEWARN system also depends on Civil Societies Organisations
(GSOs) which collect information using field monitors. Information collected in
this way 1s analysed at the national level and then synthesised into a regional
response. It is particularly important to note the existence of peace commattees at the
local level in each district and at village level. This bottom-up approach is com-
mendable and may be particularly suitable in the prevention of tensions and
conflicts along boundary lines and in border communities. IGAD’s CEWARN
has received impressive feedback and its successes include the fact that the partici-
pating governments continue to give the organisation unimpeded operational
access at local level in each other’s territories. Gommendations have also emerged
from various high level meetings held by IGAD particularly after the activity
reports submitted by CEWARN to that organisation.

6.1.2 IGAD’s relevance in border and boundary disputes

Boundary and border disputes and tensions in the IGAD area have traditionally
been picked up at the local level and through individuals known as field monutors.
It has been suggested during interviews that IGAD is mostly faced with human
security issues. Thus, in theory boundary tensions could be addressed through the
various local structures such as the peace commuttees and use of elders. If it became
more serious it would be taken up by the Conflict Early Warning and Response
Unit (CEWARU). CEWARU, in the first instance, can attempt to manage the
conflict. It is, however, unlikely that actual delimitation and demarcation can be
handled at any stage without involving bilateral commissions and/or reference to
the sub-regional body itself.

The prognosis for boundary disputes in the IGAD area is quite high. In May
2011 communities between Ethiopia and Kenya attacked each other leading to

4 CEWARN, “About CEWARN” available at http://www.cewarn.org/index.php?option=com_
content&view=article&id=>51&Itemid=53 accessed 12 March 2012. Through its national network
of governmental and non-governmental stakeholders — Conflict Early Warning and Response
Units (CEWERUES); National Research Institutes (NRIs) and Field Monitors (FMs), CEWARN
undertakes its conflict early warning and response function in three clusters or pilot areas. These
are the Karamoja Cluster (covering the cross-border areas of Ethiopia, Kenya, Sudan and
Uganda); the Somali Cluster (covering the cross-border areas of Ethiopia, Kenya and Somalia) as
well as the Dikhil Cluster (covering the cross-border areas of Djibouti and Ethiopia).


http://www.cewarn.org/index.php?option=com_observer.org.sz/news/64579-border-restoration-more-work-ahead-of-2017-deadline.html
http://www.cewarn.org/index.php?option=com_content&view=article&id=51&Itemid=53
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about 24 fatalities. There are problems in relation to the Mindingo Islands in Lake
Victoria between Kenya and Uganda.’ The Prime Minister of Kenya tried to visit
the territory but was prevented from doing so. This has led to the building of new
posts on the Islands. Kenya and Ethiopia eventually settled the matter later through
diplomatic responses. CEWARN field monitors picked the incident up quite early
in 2009 and made appropriate reports. Later analysis showed that it arose from
misunderstandings over grazing rights. Indeed by the time governments waded in
(according to CEWARN officials), the local peace committees had swung into
action to prevent further deterioration of the situation.

A notable failure of the IGAD so far might be seen in the inability to achieve a
conclusive solution to the dispute between Ethiopia and Eritrea. However, it is
also notable that IGAD has demonstrated strong political resolve in prevention of
cross-border conflicts within the region, and it was as a result of the organisation’s
persistent efforts that the Eritrean state had to suspend her IGAD membership in
2007. Eritrea had been accused by the regional bloc of siding with forces hostile
to her neighbour Ethiopia.®

Because of its focus on pastoralist issues, [IGAD is particularly useful in detection
and understanding of border and cross-border conflicts whether they arise out
of shared amenities or resources or struggles over natural resources around
the border areas between IGAD states. The CEWARN mechanism has been
able to develop a primary source of early warning capacity and is in the process
of enhancing its link with the early response. The CEWARN’s five year strategy
(2007-11) articulated how the mechanism intends to link this capacity with an
appropriate ‘response component’ in order to proactively and pre-emptively
tackle the scourge of pastoral and related conflicts in the region. CEWARN has
also developed the concept of the Rapid Response Fund (RRF) to help finance
short-term projects which aim to prevent, de-escalate or resolve pastoral and
related conflicts in the region.

Our research into the work of IGAD shows that most disputes involving
grassroots indigenous communities relate to shared resources, particularly
farmlands and grazing grounds. Particular expertise has been developed in these
areas by IGAD in its attempts to defuse the tensions and immediately address
boundary problems. A particularly impressive practice discovered in the work of
IGAD is its institutionalisation of the mechanism of the ‘councils of elders’ who
mediate the disputes that arise out of the interaction of boundary communities.
The council of elders endeavours to ascertain as quickly as possible the facts of
the developing situation or actual crisis. On the basis of their findings and reports,
or evidence supplied to them, they offer solutions and recommendations to bring

5 See also Emmanuel Kisiangani, “Dispute over Migingo Escalates”, News on ISS Africa, available
at http://www.iss.co.za/iss_today.php?ID=1336 accessed, 12 March 2012.

6 Argaw Ashine, “Eritrea applies to rejoin IGAD bloc”, African Review (April 2012), http://www.
africareview.com/News/ Eritrea+ready+to+rejoin+Igad+bloc/-/979180/1210070/-/107otabz/ -
/index.html, accessed 10 May 2012.


http://www.africareview.com/News/Eritrea+ready+to+rejoin+Igad+bloc/-/979180/1210070/-/107ota6z/-/index.html
http://www.africareview.com/News/Eritrea+ready+to+rejoin+Igad+bloc/-/979180/1210070/-/107ota6z/-/index.html
http://www.africareview.com/News/Eritrea+ready+to+rejoin+Igad+bloc/-/979180/1210070/-/107ota6z/-/index.html
http://www.iss.co.za/iss_today.php?ID=1336
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a situation under control or resolve a conflict and have been successful in doing so
on many occasions.

It is particularly commendable that African RECs have continued to take this
rational and traditional approach to the delivery of localised international justice.
In many instances the dispute will involve conflicts over grazing rights and the
exercise of or continuance of the right of pasturage. Pasturage in many African
countries pays little respect to the existence of artificial international boundaries.
The jurisprudence of the council of elders has overwhelmingly supported cross-
boundary grazing rights. Concern for the rights of opposing groups to use the
territory for farming or other legitimate purposes are also factored into the
solution. Strict adherence to ‘lines in the sand’ for academic or official purposes
are often waived in favour of artisanal and traditional rights many of which pre-
date modern delimitation of national territories in that area of Africa. Political
solutions imposed from the capitals of the states concerned, or even more so by
an international court or tribunal, will often be ignored. The utilisation of local
Jjustice even in this sort of factual international situation has proven to be very wise
indeed. It is noteworthy that international judicial practice conforms to this
pragmatic and humane approach to the sharing of cross-boundary amenities.
Although it must be said that cross-boundary grazing rights should perhaps ideally
be further reduced into treaty provisions, the principle that such rights do not
necessarily have to die with the incorporation of new boundaries into law is at
least being upheld in practice.” Hence the rights of nomadic Lapps to graze
reindeer across borders were confirmed in an Arbitration Award between Norway
and Sweden.? The important thing is to recognise the need for boundary justice
to embrace legal pluralism and develop the judicial instinct of indigenous African
communities in managing cross-boundary justice. In other words, the job of
delivering justice in Africa’s border areas must extend to real-life application in the
many areas of border community life. Other international examples in relation to
disputes over natural resources worthy of closer scrutiny include national schemes
such as the Mongolian Tripartite Committee on Mining and Natural Resource
Dispute Resolution’ and Regional schemes such as the European Consumer

7 See the historical Sami Codicil (Lappekodicillen) 1751 which is the supplement to the Frontier Treaty
between Denmark—Norway and Sweden which provides in Art. 10, As the Lapps might need the
land of both states, they shall, according to old practice, each autumn and spring be allowed to
move with their flocks of reindeer across the frontier into the other state’. The Codicil confirms,
moreover, that ‘the Sami as hitherto are entitled to use land and shore for the subsistence of their
animals and themselves, even in times of war’.

8 Sece Arbitration Award of 16 December 1909 between Norway and Sweden: De Martens NRG 3
ser., Vol. 4, p. 736; Boggs, op.cit., p. 97; Tom G. Svensson, “Interlegality, A Process for Strengthening
Indigenous Peoples’ Autonomy: The Case Of The Sami in Norway”, Vol. 21, Journal Of Legal
Pluralism (2005), pp. 545, available at http://wwwijlp.bham.ac.uk/volumes/51/svensson-art.pdf,
accessed 26 August 2014.

9 The organisation is based at Ulaan Bataar in Mongolia. It entertains disputes relating to mining
and natural resource complaints and grievances from local to national levels. It is open to
all Mongolian citizens. See http://baseswiki.org/en/Mongolian_Tripartite_Committee_on_
Mining_and_Natural_Resource_Dispute_Resolution, accessed 12 March 2012. Mongolia is


http://baseswiki.org/en/Mongolian_Tripartite_Committee_on_Mining_and_Natural_Resource_Dispute_Resolution
http://baseswiki.org/en/Mongolian_Tripartite_Committee_on_Mining_and_Natural_Resource_Dispute_Resolution
http://www.jlp.bham.ac.uk/volumes/51/svensson-art.pdf
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Centres Network,!® European Ombudsman!' and European Financial Dispute
Resolution Network.'?. Where natural resources are straddling boundaries, a
jointly maintained dispute resolution body like these may be of immense benefit

to the relevant states.

6.2 ECOWAS!?

The Economic Community of West African States (ECOWAS) consists of 15
countries in the West African region. ECOWAS was founded in 1975. Its mission
is to promote economic integration in ‘all fields of economic activity, particularly

industry, transport, telecommunications, energy, agriculture, natural resources,

commerce, monetary and financial questions, social and cultural matters . . .

El

emerging as a potential powerhouse in its own right through the immense mineral wealth found
under thousands of kilometres of grasslands, steppes and the great Gobi Desert. Traditionally a
nomadic people with livelihoods largely dependent on animal husbandry, Mongolia’s nascent
market economy stands on the verge of a major shift to a mining-based economy. The world’s
largest copper deposit to date Oyu Tolgoi is currently under construction in the South Gobi.
Currently there are some 5,000 active exploration and extraction licences in Mongolia. This
increased focus on Mongolia’s mineral wealth and the push for mine development as well as
generally limited opportunities for public participation as well as lack of shared basic knowledge
on mining issues present increased potential for conflicts and pose a real threat. Not addressing
these issues could have a detrimental direct, indirect and cumulative impact on the Mongolian
mining sector as well as stakeholders at large. In a preventative response to these issues a
multi-stakeholder Mongolian National Tripartite Committee (MNTC) has been founded.
Multi-stakeholders represent Mongolian civil society, industry and government; representing their
respective constituents. The current MN'TC will provide public outreach and education, a space
for public dialogue and engagement and implement a local to national grievance handling
mechanism.

The Network was created by merging two previously existing networks: the European Consumer
Centres (*Euroguichets’) which provided information and assistance on cross-border issues; and the
European Extra-Judicial Network (‘EEJ-Net’) which helped consumers resolve disputes through
alternative dispute resolution schemes (ADRs) using mediators or arbitrators. See http://baseswiki.
org/en/European_Consumer_Centres_Network, accessed 21 March 2012.

The European Ombudsman investigates complaints about maladministration in the institutions
and bodies of the European Union.

FIN-NET is a financial dispute resolution network of national out-of-court complaint
schemes in the European Economic Area countries (the European Union Member States plus
Iceland, Liechtenstein and Norway) that are responsible for handling disputes between
consumers and financial services providers, i.e. banks, insurance companies, investment firms
and others. This network was launched by the European Commission in 2001. Within FIN-
NET, the schemes cooperate to provide consumers with easy access to out-of-court complaint
procedures in cross-border cases. If a consumer in one country has a dispute with a financial
services provider from another country, FIN-NET members will put the consumer in touch
with the relevant out-of court complaint scheme and provide the necessary information
about it. Available at http://baseswiki.org/en/Financial_Dispute_Resolution_Network, Europe,
accessed 21 March 2012.

The interviewer spoke to Kinsa Jawara J’ai, principal programme officer of cross-border
cooperation in the ECOWAS Commission in the Free Movement Directorate; Florence Theme,
Director of the Early Warning Department; Mrs Henrietta Didigu (Ag. Director, Legal Affairs);
Dr Hemou Jonas Director, Political Affairs Department. Staff of the Early Warning Situation
Room spoken to include Onyinye Onwuka, Claude Kondo, Valance K. Kadja, Mautene Coulibaly,
Ebenezer Asiedu.
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ECOWAS consists of the following institutional organs: Commission, Community
Parliament, Community Court of Justice and ECOWAS Bank for Investment and
Development (EBID).

Perhaps the most crucial framework for preventing and addressing conflict and
disputes in the region is the ECOWAS Conflict Prevention Framework (ECPF).'*
The ECPF is intended as a comprehensive operational conflict prevention and
peace-building strategy that enables the ECOWAS system and member states to
draw upon human and financial resources at the regional (including civil society
and the private sector) and international levels in their efforts to creatively trans-
form conflict. It is also intended as a guide for enhancing cohesion and synergy
between relevant ECOWAS departments on conflict prevention initiatives to
ensure a more active and operational posture on conflict prevention and sustained
post-conflict measures. Conflict prevention in this context involves: (a) operational
prevention, including early warning, mediation, conciliation, preventive disarma-
ment and preventive deployment using interactive means, such as good offices
and the ECOWAS Standby Force; and (b) structural prevention, often elaborated
under peace-building initiatives and comprising political, institutional (govern-
ance) and developmental reforms, capacity enhancement and advocacy on the
culture of peace.

The ECPF comprises 14 components designed to strengthen human security
and incorporate conflict prevention activities (operational and structural) as well
as aspects of peace-building. These are:

early warning

preventive diplomacy

democracy and political governance
human rights and the rule of law
media

natural resource governance
cross-border initiatives

PN DO N

security governance

©

practical disarmament

10. women, peace and security

11. youth empowerment

12. ECOWAS standby force

13. humanitarian assistance

14. peace education (the culture of peace).

Whereas all these 14 components could be useful in various ways in address-
ing boundary disputes and situations, it appears that the most important for

14 Regulation MSC/REG.1/01/08 The ECOWAS Conflict Prevention Framework available
at http://www.comm.ecowas.int/ dept/index.php?id=p_pl_commission&lang=en accessed 14

March 2012.


http://www.comm.ecowas.int/dept/index.php?id=p_p1_commission&lang=en
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boundaries are early warning; preventive diplomacy;!® natural resource govern-
ance; cross-border initiatives; and security governance. These five concepts have
a unique usefulness particularly for conflict prevention and are very useful struc-
tures upon which the ECOWAS region may rely in relation to any future commit-
ments that may be imposed on their members under the AUBP. It is arguable that
later on, once conflict has commenced and there is presumably a hardening of
positions and/or actual hostilities, the components that will be of immediate
importance may include: practical disarmament; ECOWAS standby force; and
humanitarian assistance.

6.2.1 Conflict resolution and management in the West
African sub-region: ECOWAS area'®

From the late 1980s onwards a new phenomenon of grave incidents of internal
conflicts that were not confined to the borders of individual states arose in the
ECOWAS region. These conflicts had serious regional implications, both in terms
of their causes and effects. Thus, it became clear that security in West Africa, like
elsewhere, was indivisible. It is not surprising; therefore, that security became one
of the central focuses of ECOWAS legal protocols and rules.

At the time the Liberian conflict became full-blown there was still a marked
absence of any established and functional legal and institutional framework for
intervention. As a result, the ECOWAS conflict resolution process at that time
was based on a series of ad hoc mechanisms. It is acknowledged that:

the conflict threatened the stability of the region as it led to mass exodus of
refugees, influx of small arms and light weapons across the region, the
infiltration of former rebels across borders leading to further instability in
other member states.!”

To resolve the problem, some member states intervened under the mandate of
the 1981 Protocol Relating to Mutual Assistance on Defence, even though this

15 Preventive Diplomacy: Aimed at operationalising the relevant provisions of Article 58 of the
Revised Treaty; Articles 3, 8-27, 31-32 of the Mechanism; and Article 36 of the Supple-
mentary Protocol on Democracy and Good Governance; the objective of Preventive Diplomacy
shall be to defuse tensions and ensure the peaceful resolution of disputes within and between
Member States by means of good offices, mediation, conciliation and facilitation based on
dialogue, negotiation and arbitration. Usually applied in the face of imminent crisis, preventive
diplomacy shall also be applicable in the management, resolution and peace-building phases
of conflict.

16 Interviews for the completion of this chapter were conducted at the Secretariat of the ECOWAS
Commission at its headquarters in Abuja particularly with officers of the organisation in the
departments of Political Affairs Peace and Security Trade as well as Custom and Free Movement.

17 Emmanuel Kwesi Aning, Emma Birikorang and Thomas Jaye, Compendium of ECOWAS Peace

and Security Decisions: Protocols, Declarations and Peace Agreements (Accra: Kofi Annan International

Peacekeeping Training Centre (KAIPTC) and the German Development Cooperation with

support from the Training for Peace Programme, 2010) p. 8.
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protocol particularly specified that such an intervention could only take place in a
conflict between two member states.

6.2.2 Rules of the ECOWAS Treaty and Protocols

The ECOWAS Treaty and its protocols are quite relevant in various ways in
relation to boundary matters and its rules allow the REC to intervene at all stages
in the life of a boundary situation. Border conflict prevention rules in the

ECOWAS Treaty include:

(a) a mandate on member states to maintain periodic and regular consultations
between national border administration authorities;

(b) promotion of the establishment of local or national joint commissions to
examine any problems encountered in relations between neighbouring states;

(c) encouragement of exchanges and cooperation between communities,
townships and administrative regions;

(d) emphasis on the appropriateness of organising meetings between relevant
ministries on various aspects of inter-state relations.

Where boundary disputes have already occurred or to avert disputes, states should
in accordance with the Treaty:

(a) employ where appropriate, good offices, conciliation, meditation and other
methods of peaceful settlement of disputes; or

(b) establish a regional peace and security observation system and peace-keeping
forces where appropriate.

Confidence-building mechanisms that attempt to reduce the significance of
borders or rebuild trust after conflict may be entrenched, for instance, in:

(a) the aims and objectives of ECOWAS as stated in Article 3(f) of the ECOWAS
Treaty that the body shall promote joint ventures by private sector enterprises
and other economic operators, in particular through the adoption of a
regional agreement on cross border investments.

(b) Other useful innovative measures as set out in the ECPF are as follows:

(1) ‘ECOWAS shall, with the active involvement of Member States, promote
the establishment of “EcoPeace” Community Radios along sensitive
borders to promote community spirit, regional integration and combat
cross-border crime’ (Arts 61(f) and 63(d)).

(i) ECOWAS is to promote the establishment of model ‘common border
settlements’ built around quick impact employment opportunities for
young people.

(1) Cross-border initiatives are also expected to reduce tensions, fight cross-
border crime and enhance communal welfare and harmony, as well as
community citizenship (Arts 68 and 69).
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6.2.2.1 Relevance of the Protocol relating to the mechanism for conflict prevention,
management, resolution, peace-keeping and security

The Protocol Relating to the Mechanism for Coonflict Prevention, Management,
Resolution, Peace-Keeping and Security as explained in its preamble, concerns
itself’ with cross-border crimes and the proliferation of small arms and all illicit
trafficking that may contribute to the development of insecurity and instability
or jeopardise the economic and social development of the sub-region. Similarly
the mechanism created under the protocol has as an objective to strengthen
cooperation in the areas of conflict prevention, early warning, peace-keeping
operations, the control of cross-border crime, international terrorism and
proliferation of small arms and anti-personnel mines (Art. 3). The authority
created under this Protocol has powers to act on all matters concerning conflict
prevention, management and resolution, peace-keeping, security, humanitarian
support, peace-building, control of cross-border crime (Art. 6). Where the matter
relates to boundary or border issues the heads of:

.
=

immigration
customs

.
2o
= =
NadiNabd

drug/narcotic agencies

-
=

border guards and

=

civil protection force

may be mvited to assist the Defence and Security Commission (Art. 18). The
problem of cross-border crimes receives particular attention in Article 46 and it is
one of the preventive measures against the illegal circulation of small arms
provided for in Article 51 (which states that member states may be required to act
by enhancing weapons’ control at border posts).

6.2.2.2 Importance of the ECPF to boundary and cross-boundary issues
and conflicts

Clearly boundary problems in the ECOWAS region were seen at the time the
existing rules were made to mostly involve cross-border crime and security issues.
Certainly within the context of the ECPE issues of crimes and security have been
the prisms through which boundary issues have been looked at in the ECOWAS
region. As Section V Context of the ECPF Protocol explains:

Barely a decade after the creation of ECOWAS, violent internal conflicts
erupted in Liberia (1989) and Sierra Leone (1991) as a new phenomenon not
confined to the borders of individual [West African] nation states, but with
serious regional implications, both in their causes and effects. Later, ECOWAS
was to be confronted with similar conflicts in Guinea Bissau and Céte d’Ivoire
(2002). Starting off as internal struggles for power and control over resources,
these devastating conflicts soon took on a regionalized character, fuelled by
the proliferation of small arms and light weapons, as well as private armies of
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warlords, mercenaries, dispossessed youths and bandits who fed off the illegal
exploitation of natural resources. The ripples of these so-called internal
conflicts were instantly felt far beyond national borders in the form of refugee
flows; severe deterioration of livelihoods, health and nutrition standards;
disrupted infrastructure; and the proliferation of weapons, violence and
trans-national crime.

It is important that ECOWAS pays attention to borders not only because of the
past but also given the regional interest to create a borderless region under
the Protocol on Free Movement of Persons, the Right of Residence and
Establishment.!® It is a historical fact that straddling resources along boundary
lines are a source of boundary conflicts It is for this reason that there is much
credit in the provisions of this Protocol that states that:

Member States shall undertake to establish community resource governance
committees, particularly in sensitive internal enclaves and common border
areas, to promote the transparent, equitable and environmentally friendly use
of land, water and forest resources, and enhance inter-communal harmony.

(Article 65 (h))

Another provision of direct relevance to boundary problems is contained in
Article 69, which provides that ECOWAS set up an inter-departmental committee
within the Commission to map out the challenges at sensitive borders and identify
specific threats to peace, security and human wellbeing in different cross-border
zones in the Region, with special attention to the situation in island and landlocked
member states, criminality and threats to women’s livelihoods.

It may be suggested that this sort of inter-departmental committee may be
seised of matters quite early to determine facts in relation to contested, disputed or
problematic borders. The provision in Article 69 which allows decentralised
ECOWAS institutions such as the ‘Panel of the Wise’ to be involved in the design,
implementation and monitoring of cross-border initiatives means that they can
also be mandated to be involved in resolving a boundary problem widely construed.

Under the framework of its ECPF, ECOWAS has also undertaken to establish
community projects, including community ‘peace radio stations’, social, health
and educational centres, to serve as rallying points for inter-communal and cross-
border communities on resource governance. The peace radio station initiative is

a particularly innovative mechanism of people diplomacy in border areas.!

18 Note also that interviews and discussions were held with officials of the Free Movement Directorate
by the author.

19 In September 2006 the Cross-border Radio Stations Network of Guinea Bissau, Senegal and the
Gambia was created in Djalicunda in Guinea Bissau. It is composed of eleven (11) radio station
members. The Cross-border radio stations network of Guinea Bissau, Senegal and the Gambia
(RETRARC GUISENGAM) are as follows: Voz de Djalicunda Djalicunda — Guinea Bissau; AD
Kassoumay Sao Domingos — Guinea Bissau; Endham FM Dioulacolon — Senegal; Awafia FM
Bignona — Senegal; Radio de la paix Sindian — Senegal; Kairaba FM Diouloulou — Senegal;
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There is every reason to believe that this sort of conflict preventive strategy would
prove very useful across the Continent and ought to be adopted as AU-wide
strategy in suitable cases.

The benchmarks to be used under the ECPA to assess progress in the
implementation of cross-border initiatives very importantly includes: elimination
of, or reduction in ‘no man’s lands’ or border zones considered as safe havens for
lawlessness and crime (Art. 70).

It is significant that the ECOWAS ECPA envisages that ECOWAS members
should in their efforts to maintain territorial integrity and border security also
aim to ‘promote good neighbourliness with countries bordering ECOWAS
territory’ (Art 69 (1)). They are also obliged to aim at ‘[i]ncreased security of the
external borders of the Community’ (Art. 70(c)). These provisions are particularly
forward-looking and can be useful tools given the right leadership within
the ECOWAS organisation and, perhaps more importantly, political will at
government level within the ECOWAS region.

0.2.2.3 The work of the ECOWAS Free Movement Directorate

It 1s important to highlight the existence and work of the Free Movement of
Persons Directorate. Very many border problems in Africa emanate from
problematic restrictions on the freedom of persons to traverse border areas or
move across boundaries with their goods and services. Had this aspect of regional
regulation been previously sufficiently and successfully elaborated upon in law
and practice many border conflicts could have been averted before they occurred.
This ECOWAS directorate deals extensively with border issues. The Protocol
introduced by a decision of Heads of State Summit in 2006 was intended to
promote the concept of border regions within West Africa through cross-border
cooperation. This was spearheaded by the former Mali’s President Amadou
Toumani Touré. Inspiration for the creation of the Directorate is said to
have come from observation of the work of the European Union in the area of
informal efforts at promoting cooperation in the border regions. The idea is for
ECOWAS to build upon existing interests and promote cross-border marriages
and successful engagements between its border communities. It was observed that
that some of these interests have already existed for centuries and may have
suffered a regression as a result of Westernisation and modern manifestation of
the doctrine of sovereignty.

In trying to formalise this, ECOWAS has adopted a framework which includes
working closely and cooperating with intra-regional partners, such as: (a) the
Boundary Commissions of Nigeria, Mali and Burkina Faso, (b) the Nigeria—Niger

Brikama’s radio Brikama — The Gambia; Kassoumay Ziguinchor — Senegal; Kouma FM Samine
Escale — Senegal; Radio Kerewan Kerewan — The Gambia; Farafenni’s Radio Farafenni — The
Gambia. See WABIE, “Creation Of A Cross-Border Radio Stations Network in Sénégambie
Méridionale” (April, 2007) pp. 1-2; available at http://www.oecd.org/swac/publications/
38768082.pdf accessed 26 August 2014.


http://www.oecd.org/swac/publications/38768082.pdf
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Joint Commission and (c) Non-governmental organisations such as the West
African Borders and Integration Network. A regional programme of action has
been developed with Civil Society Organisations (CSOs) community leaders,
gender groups etc. To enhance implementation of cross-border cooperation
within West Africa, the entire region was broken up into four pilot projects and
zones. Two of the more important include:

(1) the zone consisting of towns bordering Mali; Burkina Faso and Céte d’Ivoire:
our interviews indicate that the issues in this sub-region include food security,
free trade and sub-regional plans of actions, national plans of actions and
priority projects.

(2) Senegal-Gambia—Guinea: our interviews also reveal that the zone consisting
of Senegal-Gambia—Guinea Bissau has experienced many issues of insecu-
rity. In the Southern Sene—Gambia, this has sometimes taken the shape of
severe secessionist group activities. Other issues that dominate the sub-region
include trade and development, leading to the design of national and zonal
plans of action.

In all zones within the pilot projects there is considerable experience of cross-
boundary cooperation including innovative processes such as establishment of
community radio stations (ECOPEACE Radio stations) and ‘peace newspapers’
involving young people.?’ Community leaders are also frequently brought together
as ECOWAS tries to develop joint initiatives to bring the state parties and their
peoples together.

These strategies are reported to have been very useful in assisting Burkina Faso
and Mali to keep their border differences within check both before and after the
judgment of the IC]J (dealt with below). The Free Movement Directorate helps to
concretise ECOWAS action plans and help with their implementation. The
Directorate does not interfere where conflict has actually begun but steps in to
help with confidence-building measures that will help bring the parties to a closer
relationship. During conflict the community radio stations may continue to
operate and report issues. During a crisis the Directorate works with existing
stakeholders. In situations such as the border closure between Nigeria and Niger
in February 2012, the Directorate became particularly concerned and worked
assiduously behind the scenes to bring the situation back to normalcy.?!

20 Note also the important work carried out by the Sahel West Africa Club (SWAC) and its WABI
network partners over the past many years. Engagement by these institutions has involved use of
concrete field-level experiences including the great potential of cross-border radio station networks
to strengthen West African integration. In June 2006, the ‘Kurumba’ network was launched with
the support of the MDP in the Sikasso-Korhogo-Bobo-Dialouasso zone. See SWAC News, “Cross
Border Radios for Regional Integration”, at http://www.oecd.org/dataoecd/32/6/39458523.
pdf, accessed 12 March 2012.

The border between Nigeria and Niger divides a zone with very many linguistic, religious, social,
cultural and ethnic linkages, and under normal circumstances thousands of border crossings are
made on a daily basis by citizens of both states. The Boko Haram uprising in Northern Nigeria,

—

2
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As previously stated many border tensions arise from the actions of private
persons and groups. Senegal and Gambia had problems involving transport
unions that were at loggerheads, with one union wanting a border between both
states closed.?? The border was indeed briefly closed but the situation was brought
under control by close involvement of ECOWAS. Related problems had occurred
between Senegal and Mauritania in the past when the latter country was still
formally in the ECOWAS as a state member. Mauritania has withdrawn its
members and joined another economic bloc — the Northern African Community.

The work of the Directorate has been important in ensuring trade across
borders despite the many impulses to restrict cross-border movement. An
interviewee based in the Directorate related an instance where he personally
ensured that a border was kept open during an impromptu visit; he witnessed
an illegal restriction of right of free movement of goods across a particular border
by apparently corrupt immigration staff. After he left the border post, however,
the illegal closure was reinstated. Experts within the Directorate note regretfully
that such difficulties unfortunately disproportionately affect women. The work
of the Iree Movement Department is, further, reported to be hampered by
madequate staffing as more borders ought to be monitored directly by staff from
the Directorate. Other observable problems include inadequate training of
immigration staff particularly in relation to the applicable treaties and protocols;
issues relating to official corruption and low motivation of staff’ and security
personnel. All these issues inevitably impinge on the ability of national agencies
to perform their functions and also adversely affect the work of the Directorate
negatively. It was suggested by one interviewee that a harmonised curriculum of
immigration and custom authorities in the entire region may be helpful in
removing some of these difficulties. Successes and innovative strategies of note
include the award of ‘Best Free Movement Member State’ which has been

however, brought attention to the porousness of the border and its regional security implications
(see Appendix III for pictures of formal but ineffectual and porous borders). Suspected Boko
Haram members were arrested in Diffa, Niger in January/February 2012. As a result the Nigerian
government imposed a state of emergency in the North-eastern states of Yobe and Borno that
included the closure of this border among others in the area. In the same period the two countries
also agreed to equip their National Boundary Commissions with requisite logistics to ensure fast
re-demarcation of the Nigeria—Niger International boundary. The two states further implemented
a bilateral agreement on defence and security. See Muhammad Bello, ‘Boko Haram: Nigeria,
Niger Begin Joint Border Patrol’, This Day, 18 October 2012; available at http://www.thisdaylive.
com/articles/boko-haram-nigeria-niger-begin-joint-border-patrol/128075/accessed 26 August
2014. In a communique issued at the end of the sixth session of the High Authority of the
Nigeria—Niger Joint Commission for Cooperation, held in Niamey, the capital of Republic of
Niger, the Heads of State of both countries expressed worries over the danger of terrorism in the
region and emphasised the need to jointly tackle the security challenge in the sub-region which is
a big threat to peace and stability in the West African sub-region.

22 Isatou Bittaye, “Gambia: Senegal Civil Society Speaks on Border Closure”, FOROYAA Newspaper,
4 May 2011, http://allafrica.com/stories/201105050309.html, accessed 21 March 2012. To put
these particular border problems in perspective see also European Union, “EU Presidency
Statement on Senegal-Gambia Border Dispute,” CL05-253EN, EU source: Council UN forum,
19 October 2005, available at http://www.europa-eu-un.org/articles/en/article_5154_en.htm,
accessed 21 March 2012.
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presented since 2010. The award gives recognition for states that diligently
observe their obligations in accordance with treaties and rules of free movement
applicable in the region. The first of these was awarded to Burkina Faso, crucially
in consultation with private sector initiatives.”® It is hoped that through such
‘carrot’-offering strategies there will be better acceptance of the legal position in
relation to free movement of persons and goods.

6.2.3 Actual and potential role of the Court of Justice of
the Economic Community of West African States

It has been suggested by several interviewees that if the parties agree to it, the
Courtof Justice of the Economic Community of West African States is empowered
to deal with disputes involving boundary and cross-boundary issues.?* This
position upon further research does indeed appear plausible. Although the Court
has traditionally had a narrow field of access in that only the Authority of Heads
of State and Government (the executive of the Community comprised of all the
member states) and the member states acting individually were permitted to
initiate a contentious case in the Court, it 1s possible that a boundary issue between
states may also be referred to the Court by either party. There is also the possibility
that advisory opinions on the Treaty relating to powers and competences in
relation to boundary and cross-boundary issues may be submitted to the Court
by authorised persons. The power to request advisory opinions in this manner
rests on the ECOWAS Authority of Heads of State and Government, the Council
of Ministers, Member States, the Executive Secretary and other institutions of
the Community.

Despite these possibilities or indeed because of them, the Court more or less
remained idle until 2003 and it is instructive that the first case brought before
the Court was in relation to a border situation. This landmark case was that of
Olajide Afolabi v Federal Republic of Nigeria.”> The matter was brought by an individual
businessman against the government of Nigeria for a violation of Community law

23 The Federation of West African Chambers of Commerce and Industry (FEWACCI) is involved in
the selection process for Best Free Movement Member State of the Year. FEWACCI requests each
National Committee to fill a questionnaire to evaluate the attitude of government officials and
agents on promoting free movement of persons and goods. The National Committee then
conducts interviews of a cross-section of cross-border businessmen/women, including truckers, on
their experience on free movement. See Modou Joof, “ECOWAS Announces ‘Private Sector
Awards’”, 27 August 2010, available at http://www.pir-rip.ecowas.int/index.php?option=com_
content&view=article&id=22-3eme-forum-des-affaires-de-la-cedeao&catid=7&lang=en accessed
18 March 2012; See also Lynays, “Recipient of the 2010 ECOWAS’ Innovation Awards” available
at http://www.lynays.com/?cat=12 accessed 23 March 2012.

24 The Court is composed of seven judges appointed by the Authority of Heads of State and
Government from a list of up to two persons nominated by each member state. The Court was
seised of its first case in 2004. Project on International Courts and Tribunal, “Court of Justice of
the Economic Community of West African States”, available at http://www.aict-ctia.org/courts_
subreg/ecowas/ecowas_home.html accessed 12 March 2012.

25 2004/ECW/CCJ/04 (ECOWAS, Court of Justice, 2004).
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in the closing of the border with Benin. The Court, however, found that under the
Protocol only member states could institute cases. It therefore ruled that the
plaintiff had no locus standi to bring the action. The ruling provoked heated legal
and political discussion — which, very significantly, was led by judges of the
ECOWAS Court themselves — over the need to amend the Protocol to allow for
legal and natural persons to have a right of appearance and locus standi before the
Court. As a result in January 2005 the Community adopted the Additional
Protocol to permit persons to bring suits against member states. Another
important development was that with this monumental change, the Council took
the opportunity to revise the jurisdiction of the Court to also include review of
violations of human rights in all member states. In this way boundary or border
situations that lead to claims of human rights violations against persons and
property (e.g affecting access to farmlands or water sources) may become directly
actionable by individuals.

6.2.4 ECOWAS Early Warning System

The Early Warning System was established in line with Article 58 of the revised
Treaty and Protocol relating to the Mechanism for Conflict Prevention,
Management, Resolution, Peace-keeping and Security. It is currently organised
into two main components: first, the Observation and Monitoring Centre at
the ECOWAS Commission, Abuja; and second, zonal bureaus of which there
are four established in Banjul (The Gambia), Cotonou (Benin), Ouagadougou
(Burkina Faso) and Monrovia (Liberia).

It is the responsibility of the Early Warning Directorate to observe and monitor
sub-regional peace and security indicators, including humanitarian, political and
other human security issues within the framework of conflict prevention. The
Directorate works in partnership with representatives of ECOWAS member states
and civil society organisations and research institutes. The list of CSOs is not
closed but is presently typified by organisations such as the West Africa Network for
Peacebuilding (WANEP)* and West African Civil Society Forum (WACSOF).?
The ECOWAS Early Warning System also collaborates with other RECs and the
AU in the establishment of the Continental Early Warning System (CEWS).

The Directorate’s activities include collecting open-sourced information and
analysing and submitting timely reports making recommendations to the Office
of the President through the Office of the Commissioner, Political Affairs, Peace
and Security for all necessary action.

26 WANEP is a leading Regional peace-building organisation founded in 1998 in response to civil
wars that plagued the West African Region. WANEP works with grassroots organisations doing
peace-building work. See http://www.wanep.org/wanep, accessed 10 April 2012.

27 WACSOF aims to be a forum that avails an institutionalised dialogue between regional civil
society organisations (CSOs) and the ECOWAS Secretariat. It is based on the recognition that civil
society members from throughout West Africa have extensive experience in their various fields of
expertise and are able to make valuable contributions to ECOWAS, thereby enhancing the human
security capacities of ECOWAS.
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The system achieves its important tasks through a network of 30 field monitors
(and 15 alternates) situated in member states. Their primary responsibilities
include the gathering of on-the-ground information, which is forwarded to the
heads of the zonal bureau for quality control and initial analysis before transmission
to the Observation and Monitoring Centre, Abuja. The field data is further
verified and analysed at the Observation and Monitoring Centre and forwarded
to the policymakers at the ECOWAS Commission.

Reports generated in this manner include: Daily Highlight; Incident and
Security Situation reports; Weekly Situation Report; Quarterly Security Situation;
Yearly Security Situation; Early Warning Report and Policy Briefs.??

It is recognised that early detection of border disputes is enhanced when the
EWD shares information quickly with appropriate authorities within the ECOWAS
organisation. The first step is to share the information with the Peace and Conflict
Department. The PCD then sends a report to the ECOWAS President who
decides upon all and any further action(s) to be taken. This may take the following
forms: constitution of a diplomatic mission to examine the issues; working through
the PCD; or references to the Council of the Wise. It is also notable that EWD may
decide to exchange information it receives with other concerned departments
within the ECOWAS organisation such as the Free Movement Directorate. They
may also decide to communicate directly with African Union mechanisms. It may
even be recommended that pertinent information may, within reason and
confidentiality requirements, be shared with requisite national authorities and
perhaps even the United Nations.

6.2.5 ECOWAS experience in boundary disputes

ECOWAS experience in terms of actual border conflict resolution has been
relatively low and while ECOWAS has been impressive in developing institutions,
it has kept a relatively low profile in response to declared open border disputes
between states. Yet boundary issues do come up from time-to-time. Ongoing
situations include that between Sierra Leone and Guinea over a relatively small
piece of land between them.? The 40th Ordinary Session of ECOWAS Summit
in Abuja on 14 February 2012 (Abuja—Nigeria) and the 29th Ministerial Meeting
of ECOWAS Mediation and Security Council in Abuja on 14 February 2012
(Abuja—Nigeria) were largely dominated by issues surrounding the closure of the
Niger-Nigerian Border which was closed down by the Nigerian authorities as a
result of fears of infiltration by Islamic terrorist groups. Note may also be taken of
the notable absence of ECOWAS in dealing with the Nigeria-Cameroon dispute

28 The Early Warning Tools and Databases primarily consist of www.ecowarnorg and www.
ecowaspeaceexchange.org.

29 Rongxing Guo, Territorial Disputes and Resource Management: A Global Handbook (Nova Publishers,
2007), pp. 260, 275. See also Sim Turay, “Yenga Border Dispute Sierra Leone/Guinea”, available
at http://www.awoko.org/2009/09/29/yenga-border-dispute-sierra-leoneguinea, accessed 9
April 2012.
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and the post-judgment implementation process. Despite its notorious nature within
the subregion the Cameroon v Nigerian dispute was ultimately decided upon by the IC]J
at The Hague as it involved a state outside EGOWAS territory. Thus, ECOWAS
has also not been closely associated with the implementation processes. It did,
however, intervene in the dispute between Gambia and Senegal in 2006, where
ECOWAS helped in soliciting donations from the EU to fund the construction of a
bridge between the two countries to remove the bone of contention in respect of a
body of water between both states (being used for boat crossing, leading to
intermittent tensions). Our interviews reveal that the favoured route by the
ECOWAS in responding to boundary disputes is to urge direct negotiations
between the parties. ECOWAS may also advise reference of the dispute to the
ECOWAS Mediation and Security Council where it is important to do so.

During the life of the Liberian War with its attendant cross-border rebel activity
ECOWAS implemented a peace plan and set up a committee to facilitate the
restoration of normalcy in the border areas of Sierra Leone and Liberia. The
Committee requested and secured agreement that all hostile forces should be
withdrawn immediately from the territory of Sierra Leone and created a buffer
zone on the Liberian side of the border which was monitored by ECOMOG
(Economic Community of West African States Monitoring Group).”® In the
Agreement between the Government of Guinea Bissau and the Self-Proclaimed
Military Junta (1998),*! ECOMOG deployed an interposition force to guarantee
security along the Guinea Bissau—Senegal border, keep the warring parties apart
and guaranteeing free access to humanitarian organisations and agencies to reach
the affected civilian population.

6.3 Conflict and dispute management in the Economic
Community of Central African States (ECCAS)

At a summit held in December 1981, the political leaders of the UDEAG
(Customs and Economic Union of Central African States) agreed in principle to
the formation of a wider Economic Community of Central African States
(ECCAS). ECCAS was thus established by a constituitive treaty on 18 October
1983 by the members of UDEAC, Sao Tome and Principe and members of
the Economic Community of the Great Lakes Countries (CEPGL) created
in 1976 by the Democratic Republic of Congo, Burundi and Rwanda.’? The

30 See Declaration 7 of the Final Communiqué of the 4th Meeting of the Committee of Five of the
Economic Community of West African States on the Liberian crisis, held in Yamoussoukro on 29
and 30 October 1991. Note also the Cotonou Accord made on 25 July 1993. ECOMOG also
created zones and sealed borders (Liberia—Guinea; Liberia—Sierra Leone; and Liberia—Cote
d’Ivoire) to prevent cross-border attacks, infiltration and importation of arms.

31 Agreement between the parties to the conflict in Guinea Bissau meeting in Abuja, Nigeria on 21
October and 1 November 1998 in the context of the efforts of the 21st Summit of the Authority
of the Heads of State and Government of ECOWAS.

32 See the Treaty Establishing the Economic Community of Central African States, 19 October
1983, 23 ILM 945 (1984), adopted 18 October 1983 at Libreville, entering into force 18 December
1984.
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current member countries are: Angola, Burundi, Cameroon, Congo, Democratic
Republic of Congo, Gabon, Equatorial Guinea, Chad, and Sao Tome and
Principe. ECCAS has its headquarters in Libreville, Gabon and in addition to its
traditional role of regional cooperation and integration, pursues among other
things the promotion of peace and stability in Central Africa.*® The combined
land mass area of the ECCAS territory includes 6,641,500 square kilometres
(approximately 22 per cent of the African continent) and it has a total population
of 138.5 million — approximately 13 per cent of the African population.®*

ECCAS’ institutions are: the Conference of Heads of State and Government,
which is the supreme body of ECCAS; Council of Ministers; Court of Justice;
General Secretariat (executive organ of the Community); Advisory Commission;
and Specialised Technical Committees.

The Community’s fundamental objective is the promotion and strengthening
of harmonious cooperation and a dynamic, balanced and self-sustaining
development in all areas of economic and social activity. It was envisaged that
these factors would help the community achieve collective self-reliance and raise
the standard of living of the population.®

The major treaties and protocols determinative of the relevance of ECCAS to
maintenance of peace and security in the region are many and include: the Treaty
Establishing the Economic Community of Central African States; Protocol
Establishing the Network of Parliamentarians of ECCAS (REPAC); Mutual
Assistance Pact Between Member States of ECCAS; and Protocol Relating to
the Establishment of a Mutual Security Pact in Central Africa (COPAX).%
Many other agreements were concluded as appendices to the ECCAS Treaty
most of which may become relevant in certain circumstances in relation to the

33 United Nations Economic Commission for Africa, ECCAS — Economic Community of Central
African States, available at http://www.uneca.org/oria/pages/eccas-economic-community-
central-african-states-0, accessed 22 October 2014.

34 See Angela Meyer, “Economic community of Central African states”, in Giovanni Finizio, Lucio
Levi, Nicola Vallinoto (eds), The Democratization of International Orgamizations: Furst International
Democracy Report, (Moncalieri: Centre for Studies on Federalism, 2011), p. 3.

35 Ibid.

36 COPAX is tasked with the promoting, maintenance and consolidation of peace and security and
its Protocol defines the objectives of preventing, managing and resolving conflicts; undertaking
actions that are aimed at promoting, maintaining, and consolidating peace and security within the
sub-region; working toward strengthening regional peace and security; reducing areas of potential
tensions and prevent the eruption of armed conflicts; formulating confidence-building measures
among member states; promoting policies to assist in the peaceful resolution of disputes;
implementing crucial provisions that relate to non-aggression and mutual assistance in areas of
defence; strengthening sub-regional cooperation in defence and security; contributing towards
mediation of crises and conflicts within and among member states as well as with other non-
member states; formulating common policies that have regard to peace maintenance and
consolidation within the sub-region; co-ordinating member states’ efforts in addressing illegal
migration; co-ordinating member states’ policies with regard to the management of refugees,
internally displaced persons and ex-combatants in accordance with the provisions of relevant
international legal instruments; proposing measures that regulate coordination and dispensation
of humanitarian assistance; and setting up relating structures. See ECCAS, COPAX Protocol
2000, Articles 2 and 4. For pictures of refugees on the move in Africa see Appendix III.
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determination of rights and duties of states and individuals or corporate persons
in boundary conflicts.®’

The AUBP’s continental project feeds in very well into the needs of this region
and its severe issues of insecurity caused by poorly defined borders, cross-border
crime and the presence of armed groups in these areas. Experts in the region have
conducted field research that indicates that the lack of co-operation between its
national border control services causes insecurity. As a result six border zones have
been chosen as targets for intervention. They are: Chad-Sudan—CAR; Chad-
Cameroon—CAR; Cameroon—Equatorial Guinea—Nigeria; Angola—Congo-DRC;
CAR-Congo-DRC and the River Congo; and DRC~Burundi-Rwanda.®

The October 2009 ECCAS summit validated the ECCAS Border Programme.
A programme document validated by the Council of Ministers in June 2009
recommended that ECCAS moves steadily in the direction of defining all its
borders where boundaries are still vague, and that member states should build the
capacity of border control authorities and encourage the development of a
regional border management policy. The fate of the programme, very much as

would be expected, is tied up with the general state of development of the

organisation and consequently achievements have been quite modest.*

It 1s recognisable that political and security cooperation in Central Africa is
in urgent need of revival. The AU has for a long time tasked the Economic
Community of Central African States (ECCAS) to give life to its peace and
security architecture and despite the existence of relevant treaties and protocols,
ECCAS has more or less struggled to shape and implement an impressive
regional policy. In such circumstances the spiral of conflict that unfortunately
engulfed Central Africa in the 1990s was not entirely unexpected as the ECCAS

37 Protocol on the Rules of Origin for Products to be Traded between Member States of the
Economic Community of Central African States; Protocol on Non-Tariff Trade Barriers; Protocol
on the Re-Export of Goods within the Economic Community of Central African States; Protocol
on Transit and Transit Facilities; Protocol on Customs Cooperation within the Economic
Community of Central African States; Protocol on the Fund for Compensation for Loss of
Revenue; Protocol on Freedom of Movement and Rights of Establishment of Nationals of
Member States within the Economic Community of Central African States; Protocol on the
Clearing House for the Economic Community of Central African States; Protocol on Cooperation
in Agricultural Development Between Member States of the Economic Community of Central
African States; Protocol on Cooperation in Industrial Development between Member States of
the Economic Community of Central African States; Protocol on Cooperation in Transport and
Communications Between Member States of the Economic Community of Central African
States; Protocol on Cooperation in Science and Technology Between Member States of the
Economic Community of Central African States; Protocol on Energy Cooperation between
Member States of the Economic Community of Central African States; Protocol on Cooperation
in Natural Resources between Member States of the Economic Community of Central African
States; Protocol on Cooperation in the Development of Human Resources, Education, Training
and Culture between Member States of the Economic Community of Central African States;
Protocol on Cooperation in Tourism between Member States of the Economic Community of
Central African States; Protocol on the Simplification and Harmonization of Trade Documents
and Procedures within the Economic Community of Central African States; Protocol on the
Situation of Landlocked, Semi-Landlocked, Island, Part-Island and/or Least Advanced Countries.

38 “Fewlle de route “Paix et Sécurité’ de la CEEAC”, ECCAS, 5 April 2010, p. 15.

39 See ICC Group, ibid.
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states were lacking a user-friendly, effective organisation to pilot it through the
difficult times. Even today it has been noted that human resource management is
a constant problem, as is the body’s financial dependence on outside backers.

It has been stated persuasively that ‘on paper, ECCAS looks good’.*® Central
African states indeed signed a mutual assistance pact and a protocol establishing
the Peace and Security Council for Central Africa (Conseil de paix et de sécurité de
UAfrigue centrale, COPAX). They also set up a Regional Staff Headquarters
(Etat-major régional, EMR) that runs multinational military training exercises
and the Peace Consolidation Mission in the Central African Republic (Mission
de consolidation de la paix en Centrafrigue, MICOPAX). It has also been correctly
observed that, the reason regional leaders have been reluctant to create and invest
in this institution is that ultimately it has the potential of constraining the way they
cooperate in security matters.*!

The serious problem that ECCAS faces is that of the considerable scepticism
of many experts on African international relations. Indeed it appears that
confidence in effectiveness and general performance of ECCAS in resolving
regional transnational security problems is one of the lowest among African
RECs. Arguably therefore, the shortcomings of the REC has perhaps contributed
to the severe nature of transnational criminal activity and rampant border
problems within the region.*? For instance, the Institute for Security Studies (ISS)
concluded that key ECCAS institutions created by the Council for Peace and
Security in Central Africa (COPAX) such as the Multinational Peace-Keeping
Force in Central Africa (FOMAC) and the Early Warning Observation and
Monitoring System for Central Africa (MARAC)* have been largely ineffective.
It is believed that:

Conflicts have continued uncontrollably among ECCAS member states,
while funding to the organisation has shown little result. Could this account
for Rwanda and Burundi looking to other regional organisations? Are other
countries likely to follow suit? At a time when ECCAS should be playing a

40 ICC Group, Implementing Peace and Security Architecture (I): Central Africa Africa Report
No. 1817, November 2011, available at http://www.crisisgroup.org/en/regions/africa/
central-africa/ 181-implementing-peace-and-security-architecture-i-central-africa.aspx, accessed
31 October 2014.

41 ICC Group, Implementing Peace and Security Architecture (I): Central Africa Africa Report
No. 1817, November 2011, available at http://www.crisisgroup.org/en/regions/africa/
central-africa/ 181-implementing-peace-and-security-architecture-i-central-africa.aspx, accessed
31 October 2014.

42 The conclusions of the International Crisis Group in this area are pretty damning. It states that:
‘For Central African states, loosely controlled borders, cross-border ethnic allegiances and
antagonisms, ideological affinities and the unequal distribution of natural resources are reason
enough to interfere in the internal wars of their neighbours. These factors transform simple
conflicts between neighbouring countries into political and security risks and justify helping allies
to acquire and safeguard material gains. Governments have therefore frequently provided
financial, logistic and military support to one or more of their neighbours’ opponents, thereby
linking civil wars’, International Crisis Group, ibid., p. 2.

43 There is a fuller discussion of the early warning system below.
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central role in conflict intervention among its member states, the organization
remains feeble and disempowered as member states continue to defect. It is
very much true that only decisive political commitment by its members can
breathe new life into ECCAS.**

As a result Gabon and Equatorial Guinea decided against settlement of the
problem of Mbanie Island largely by reference to political and legal fora outside
ECCAS’ border. Similarly Angola and the DRC decided against ECCAS
involvement in its settlement of the demarcation of their maritime border. Angola
has also strenuously refused regional involvement in the problem posed by the
Front for the Liberation of the Enclave of Cabinda (Front de libération de Uenclave du
Cabinda (FLEC)).®

Furthermore it is difficult not to agree with the view that:

The region’s governments should urgently deepen their political commitment
to ECCAS’s structures and projects and sort out their common priorities.
They must decide if they really want to be members of ECCAS. If so, they
should prove their will by undertaking several crucial steps: respect their
financial obligations to the organisation; name their representatives to it; and
organise a summit as soon as possible. A reform agenda should focus on
the decision-making system, ensuring smooth running of the secretariat in
Libreville and greater involvement of civil society. Security priorities should

seek practical implementation and concrete results.*®

It has been persuasively argued that over the next few decades, the fundamental
challenge facing ECCAS will be to give political meaning to the organisation
while its members exist in a tangle of mistrust, rivalries and thinly veiled hostility.
The geopolitical relations between the states in the region are perceptively zero;
especially in relation to territorial and cross-boundary matters. As a result it has
been predicted that Central African countries will continue to put their own
narrow interests above the project of peace and security architecture. Political and
security integration may therefore follow in the tragic footsteps of economic
cooperation.?’

To reinforce the capability of ECCAS to effectively deal with boundary disputes
in the region member states must further develop dedicated legal and political
processes aimed at resolving political and border disputes between member states.
It will be important to implement strategies to improve the performance and
capacities of the Department for Human Integration, Peace, Security and
Stability (Département de Uintégration humaine, de la paix, de la sécurité et de la stabilité

44 Institute for Security Studies (ISS), “Is There Hope for ECCAS?”, 19 October 2007 available at
http://www.issafrica.org/iss-today/is-there-hope-for-eccas, accessed 6 November 2014.

45 Affaire Kahemba : I'Angola rejette la thése de Poccupation, Radio Okapi, 13 March 2007.

46 International Crisis Group, op.cit.

47 Ibid.
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(DIHPSS). Painstaking and effective communication campaigns involving the
ECCAS general secretariat and pertinent boundary-related national authorities
are needed to make plain ECCAS’ role and functions in maintaining peaceful
relations between boundary communities to the general public. There is the need
for recruitment of dedicated staff with adequate training and experience in
boundary management projects and international law as well as provision of the
DIHPSS with an AUBP desk. This may involve enactment of strategies to increase
civil society involvement in ECCAS programmes devoted towards attainment of
the AUBP*

6.3.1 Assessing the early warning capabilities and
performance of MARAC

MARAUC is the department within ECCAS tasked with collecting and analysing
data for the early detection and prevention of conflicts and crises. Located at the
ECCAS Executive Secretariat in Libreville (Gabon), it currently consists of the
Central Structure and 31 decentralised correspondents spread throughout the ten
member states of ECCAS."

By their very nature early warning and early response systems are designed to
provide timely and useful alert to a sophisticated institution or group of institutions
about oncoming threats in order to provide crucial triggers and early and effective
responses and to prevent the onset of full-blown crisis. As one African commenta-
tor neatly put it ‘the relevance of such a system arises from the reality that conflict
prevention is far more cost effective than conflict resolution and management, let
alone transformation, especially for underdeveloped African countries’.’® It has
also been correctly noted that the establishment of MARAC flowed strongly from
the logic and context of the establishment of similar mechanisms on the African
continent during the same period as its establishment.’! Yet its establishment and
continuous operation, especially in recent times, is quite commendable and it
would prove crucial to any plans to make ECCAS central to the prevention, resolu-
tion and management of boundary conflicts and cross-border cooperation.

The challenges to peace and security in Central Africa have been described
to include:

civil wars and unconstitutional changes of government; autocratic rule;
external interference; the proliferation of small arms and light weapons;
maritime insecurity along the Gulf of Guinea; election-related violence;
spillover of conflicts from neighbouring regions; inadequate security sector

48 Ibid.

49 Sadiki Koko, “Warning Whom, for Which response? Appraisal of the Early Warning and Early
Response Mechanism of the Economic Community of Central African States”, Vol. 22, African
Security Review Spectal Issue: The State of the Art in Conflict Early Warning in Africa, Issue 2 (2013), p. 54.

50 Ibid., p. 64.

51 Ibid., p. 54.
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reform and post-conflict reconstruction; poverty, inequality and underdevelop-
ment; environmental degradation, food insecurity and tensions borne out of
unequal access to scarce resources (including land); high youth unemployment;
uneasy cohabitation among social/ethnic groups leading to inter-ethnic
conflicts; and chronic diseases and inadequate access to healthcare.?

It is precisely because MARAC has to satisfy such onerous requirements that it is
so unsatisfactory that it shares many of the shortcomings and constraints that
afflict its parent body. It took up to seven years for MARAC to be kick-started, and
according to observers it remains inadequately staffed. In a sense therefore
MARAC mirrors and reinforces the overall institutional weakness of ECCAS.

6.4 Law and practice of conflict and dispute
management in the SADC

The Southern African Development Community (SADC) was set up by Treaty
with the mission to promote sustainable and equitable economic growth and socio-
economic development through efficient, productive systems, deeper cooperation
and integration, good governance and durable peace and security so that the
region emerges as a competitive and effective player in international relations and
the world economy.>® The Treaty binding upon member states is based on the
following major principles: sovereign equality of all member states; solidarity,
peace and security; human rights, democracy and the rule of law; equity, balance
and mutual benefit; and peaceful settlement of disputes. The organisation currently
has a structure consisting of eight principal institutions and organs.
The objectives of SADC are to:

* achieve development and economic growth, alleviate poverty, enhance the
standard and quality of life of the people of Southern Africa and support the
socially disadvantaged through regional integration;

»  promote and defend peace and security;

*  evolve common political values, systems and institutions;

* promote and maximise productive employment and utilisation of the
Region’s resources;

*  promote self-sustaining development on the basis of collective self-reliance,
as well as the interdependence of member states;

* achieve sustainable utilisation of natural resources and effective protection of
the environment;

52 1Ibid., p. 58.

53 'Treaty of the Southern African Development Community (adopted 17 August 1992 at Windhoek,
entered into force 30 September 1993) 32 ILM 116 (1993), as amended by the Agreement
Amending the Treaty of SADC 2001 (entered into force 30 September 1993) 32 ILM 116.
Amended by the Agreement Amending the Treaty of 2001 (entered into force 14 August 2001).
See http://www.sadc.int/, accessed 14 Novemeber 2014.
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* achieve complementarity between national and regional strategies and
programmes;

*  strengthen and consolidate cultural affinities and the long-standing historical
and social links among the people of the region.

6.4.1 Political mechanisms for the resolution of boundary
disputes in the SADC region

Conflicts arising out of boundary disputes will in the first instance be treated within
the SADC Organ on Politics, Defence and Security. This organ is uniquely
managed on a Troika basis and is responsible for promoting peace and security in
the SADC region. It is mandated to steer and provide member states with direction
regarding matters that threaten peace, security and stability within the region. It is
coordinated at the level of summit, consisting of a chairperson, incoming chair-
person and outgoing chairperson, and reports to the SADC summit chairperson.

The SADC Summit and Organ Troika Summit are mutually exclusive;
and, the chairperson of the organ does not simultaneously hold the chair of
the summit. The organ structure, operations and functions are regulated by the
Protocol on Politics, Defence and Security Cooperation. Both the summit chair
and the organ chair rotate on a yearly basis.

0.4.1.1 SADC tribunal and the judicial route

Boundary conflicts in theory can be submitted to the SADC tribunal. The Protocol
providing for its establishment was signed in Windhoek, Namibia during the 2000
Ordinary Summit, and the tribunal was officially established on 18 August 2005 in
Gaborone, Botswana. The SADC tribunal 1s set up to ensure adherence to, and
proper interpretation of the provisions of, the SADC Treaty and subsidiary instru-
ments. The tribunal based in Windhoek, Namibia adjudicates upon disputes
referred to it and has a Bench of judges appointed from the member states.

The unique socio-legal and political mileau in Southern Africa became appar-
ent when the SADC tribunal gave several judgments that ruled against the
Zimbabwean government in the late 2000s.>! The limits of tolerance of African
mterdependence sovereignty had apparently been breached. Consequently the
tribunal was de facto suspended at the 2010 SADC Summit. The SADC Summit
held in 2012 at Maputo resolved that a new tribunal should be negotiated and
that its mandate should be confined to interpretation of the SADC Treaty and

54 Frederick Cowell, “The Suspension of the Southern African Development Community Tribunal:
A threat to Human Rights”, Consultancy Africa Intelligence, 17 October 2010, available at http://www.
consultancyafrica.com/index.php?option=com_content&view=article&id=583:the-suspension-of-
the-southern-african-development-community-tribunal-a-threat-to-human-rights&catid=
91:rights-in-focus&ltemid=296, accessed 9 November 2014; Open Society Initiative of Southern
Africa, “SADC Tribunal: Will regional leaders support it or sabotage it?”, available at http://www.
osisa.org/sites/default/files/sup_files/ SADC %20 Tribunal.pdf, accessed 9 November 2014.
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Protocols relating to disputes between member states. The 34th Ordinary meeting
of the Summit of the Heads of State and Government of the Southern African
Development Community (SADC) held in Zimbabwe on 17 and 18 August 2014
received a report from the Committee of Ministers of Justice/Attorneys General
relating to progress on negotiating a new Protocol on the SADC tribunal, and
adopted a draft Protocol on the Tribunal in the Southern African Development
Community.®® As expected, the summit ‘neutered’ the court by stripping it of its
real power — which is to hear complaints by SADC citizens against their own
governments.’® The significance of this is that boundary disputes will probably
still qualify for interpretation but not boundary-related disputes brought by indig-
enous groups or non-independent states. There has, therefore, been a narrowing
of the potential usefulness of this important African tribunal even before it has
found its feet.

0.4.1.2 SADC Organ for Politics, Defence and Security

The SADC Organ for Politics, Defence and Security was created as a result of a
decision contained in the Garborone Communique of 28 June 1996.°7 The
SADC Secretariat provides secretariat services to the Organ. The specific
objectives of the organ as stated in the Protocol on Politics, Defence and Security
Cooperation®® is to protect the people and safeguard the development of the

55 Communiqué of the 34th Summit of SADC Heads of State and Government, Victoria Falls,
Zimbabwe, 17-18 August 2014, available at http://www.dfa.gov.za/docs/2014/sadc0819.html,
accessed 9 November 2014.

56 Nicole Fritz, “Quiet death of an important SADC institution”, Mail & Guardian, 29 August 2014,

available at http://mg.co.za/article/2014-08-29-quiet-death-of-an-important-sadc-institution,

accessed 9 November 2014. This position has been criticised by many observers and legal experts.

The SADC Lawyers’ Association has persuasively stated that this development is negative because

it: (1) denies access to the court by, and access to justice for, people in the SADC region; (i) derogates

from internationally recognised tenets on independence of the judiciary and the doctrine of
separation of powers; (iii) derogates from basic tenets of human rights and the rule of law as
enshrined in the SADC Treaty; and (iv) represents an antithesis of both the Strategic Indicative

Plan for the Organ on Politics, Defence and Security (SIPO) and the progressive vision

contemplated by the SADC Treaty, SADC Lawyers’ Association, ‘SADC Tribunal Petition’, letter

of 18 August 2014 written to SADC Heads of State and Government c/o His Excellency,

Comrade Robert Gabriel Mugabe, available at https://freedomhouse.org/article/sadc-tribunal-

petition#.VGFyDrdyZdg, accessed 11 November 2014; Ray Ndlovu, ‘SADC Tribunal Back with

Mandate Reduced to Interstate Cases’, Business Day, 20 August 2014, available at http://www.

bdlive.co.za/africa/africannews/2014/08/20/sadc-tribunal-back-with-mandate-reduced-to-

interstate-cases, accessed 11 November 2014.

See Extraordinary SADC Heads of State and Government Summit Communique Botswana -

Gaborone: 28 June 1996, available at http://www.issafrica.org/AF/RegOrg/unity_to_union/

pdfs/sadc/communiques/HoS%2096x.pdf, accessed 12 November 2014.

58 Protocol on Poliitics, Defence and Security Cooperation, available at http://www.sadc.int/
files/3613/5292/8367/Protocol_on_Politics_Defence_and_Security20001.pdf, accessed 12
November 2014. Specific objectives of the SADC Organ on Politics, Defence and Security that
were designed for it by the Community’s leaders in the Gaborone Communique and which will be
of use in boundary dispute management include the following: protect the people and safeguard
the development of the region against instability arising from the breakdown of law and order,
inter-state conflict and external aggression; cooperate fully in regional security and defence

(2]
~1
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region against instability arising from the breakdown of law and order, intra-state
conflict, inter-state conflict and aggression. The organ promotes regional
coordination and cooperation on matters related to security and defence and
establishes appropriate mechanisms to this end (Art. 2(2)(a)—(d)); to

(e) prevent, contain and resolve inter-and intra-state conflict by peaceful means;

(f)  consider enforcement action in accordance with international law and as a
matter of last resort where peaceful means have failed;

(h) consider the development of a collective security capacity and conclude a
Mutual Defence Pact to respond to external military threats; and

(i) develop close cooperation between the police and state security services of
State Parties in order to address: (1) cross-border crime; and (2) promote a
community-based approach to domestic security.

Should conflict over territorial integrity of any sort breakout suddenly the Protocol
on Politics, Defence and Security Cooperation provides useful guidance. Any state
party may request the chairperson to table any significant conflict for discussion
in the Organ and in consultation with the other members of the Troika of the
Organ, the chairperson shall meet such a request expeditiously. The Organ shall
respond to a request by a state party to mediate in a conflict within the territory
of a state and the Organ shall endeavour by diplomatic means to obtain such
request where it is not forthcoming (Art. 11(4)). In interstate disputes, one or both
of the Inter-State Politics and Diplomacy Committee (ISPDC) and the Inter-state
Defence and Security Committee (ISDSC) may be seised of the matter. Both the
ISPDC and the ISDSC can convene meetings based on the request of their
respective ministers or the Chairman of both bodies. They must, however, at least
meet on an annual basis. Both bodies can also establish substructures as they may
deem necessary to perform necessary functions (Arts 6(6-8) and 7(6--8)).

The aim of putting the Organ in place has always been to ensure close
cooperation on matters of politics, defence and security. This of course includes
boundary issues and the guiding principle as enshrined in the Protocol is that the
Organ shall at all times promote the peaceful settlement of disputes by negotiation,
conciliation, mediation or arbitration.

It is certainly valuable that the Organ is empowered by Article 10 to enter into:
cooperation with non-state parties and international organisations. This puts the

through conflict prevention management and resolution; mediate in inter-state disputes and
conflicts; use preventive diplomacy to pre-empt conflict in the region, both within and between
states, through an early warning system; where conflict does occur, to seek to end this quickly as
possible through diplomatic means. Only where such means fail would the Organ recommend that
the Summit should consider punitive measures. These responses would be agreed in a Protocol on
Peace, Security and Conflict Resolution: promote peace-keeping in order to achieve sustainable
peace and security; promote the political, economic, social and environmental dimensions of
security; develop close cooperation between the police and security services of the region, with a
view to arresting cross-border crime, as well as promoting a community-based approach on
matters of unity. See the Garborone Communique of 28 June 1996.
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SADC laws in line with those of ECOWAS and ECCAS. The ability to work with
border communities in times of crisis and in a sustainable manner to provide for
peaceful and qualitative cross-border cooperation will very often require
collaboration and consultation with non-state parties sharing boundaries with the
SADC and international organisations such as the African Union.

In terms of conflict prevention, management and resolution Article 11 obliges
state parties to refrain from the threat or use of force against the territorial
integrity or political independence of any state, other than for the legitimate
purpose of individual or collective self-defence against an armed attack.

In relation to all disputes, including of course territorial and boundary
conflicts, State Parties are obliged to manage and seek to resolve such disputes
between two or more of them by peaceful means (Article 11 (b)). The Organ itself
is mandated to seek to manage and resolve inter- and intra-state conflict by
peaceful means. The protocol readily identifies conflicts over territorial boundaries
or natural resources between State Parties as ‘significant inter-state conflict’
(Article 11 (2) (a) (1)). It is perhaps significant to mention that the specific peaceful
means that are envisaged include preventive diplomacy, negotiations, conciliation,
mediation, good offices, arbitration and adjudication by an international tribunal
(Article 11 (3)).It is also significant that the power is granted in this instrument to
the Organ whereby the Organ may seck to resolve any significant intra-state
conflict within the territory of a state party (Art. 11(2)(b)). A ‘significant intra-state
conflict’ shall include:

(i) large-scale violence between sections of the population or between the state
and sections of the population, including genocide, ethnic cleansing and
gross violation of human rights;

(i) a military coup or other threat to the legitimate authority of a State;

(iif) a condition of civil war or insurgency; and
(iv) a conflict which threatens peace and security in the Region or in the territory
of another State Party.

The chairperson, in consultation with the other members of the Troika, may
table any such significant conflict for discussion in the Organ. It is important
to note that in respect of both inter- and intra-state conflict, the Organ shall
seck to obtain the consent of the disputant parties to its peace-making efforts
(Art. 11(4)(a)).

The provision of such powers is of crucial importance and usefulness in relation
to the SADC Organ’s ability to deal with developments in the region along the
lines of separatist activity and secessionist conflicts. As we will show later, there is
significant evidence of present and potential developments of separatism in the
SADC region and the ability of the entire SADC body to cope with these in the
future will certainly rely on the efficient engagement with the use of these powers
by the Organ.

Of particular interest to our analysis is the provision allowing the Organ to act
in consultation with the pertinent bodies within the United Nations Security
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Council and the AU in offering mediation in significant inter-or intra-state conflict
that occurs outside the Region. This provision in many ways strengthens the
overall architecture of peaceful diplomatic resolution of disputes in Africa. The
opportunity offered under the SADC laws ought to be taken up on more occasions
by African states in other regions in the future. Where, for instance, a dispute
involves Northern African states, the independence and unconnectedness of the
SADC Organ to the politics of the region will be of unique value to the disputants
and African diplomacy and dispute resolution capabilities will be further enriched.
Indeed it must be recommended that similar reciprocal rules ought to be made
available in the other RECSs as a further consolidation of our recommended
policy of African ownership of its own dispute resolution requirements.

The methods to be employed by the Organ in its efforts to prevent, manage and
resolve conflicts by peaceful means to include preventive diplomacy, negotiations,
conciliation, mediation, good offices, arbitration and adjudication by the SADC
tribunal (Art. 11). The Organ was empowered to establish an early warning
system in order to facilitate timeous action to prevent the outbreak and escalation
of conflict.

6.4.1.3 Assessing the SADC early warning system

Early warning systems are crucial to the detection of stress points in the interna-
tional relations of any region. Just a year after a similar development in Eastern
Africa-CEWARN, the SADC began steps towards the gradual establishment of
its own much needed early warning system. On the recommendation of the Inter-
State Defence and Security Committee (ISDSC), the Ministerial Committee of
the Organ (MCO) at its meeting held in July 2003 in Maputo, Mozambique
directed the Inter-State Defence and Security Committee to initiate the establish-
ment of the Regional Farly Warning System.’® The centre was not, however,
officially launched until 12 July 2010. The principles underlying the concept of
the Regional Early Warning System and its operationalisation is in many ways
close to the early warning systems in the other RECs, including ECOWAS,
CEWARN and at the Continental level as discussed earlier. Furthermore, it is
designed as a hub which links with National Early Warning Centres in all the
Member States in the SADC as well as the Continental Early Warning Centre at
the African Union.

59 The mandate and approval for the establishment of the SADC Regional Early Warning Centre
(REWC) is to be found within the Strategic Indicative Plan of the Organ (SIPO) on Peace, Security
and Defence. The MCO at its meeting held in July 2004 in South Africa, mandated the Troika of
the Organ to initiate steps towards the phased establishment of the REWC. Phase I consisted
of the development of the concept, the structure, working system, administrative and financial
issues. Phase II comprised the operationalisation of the Centre. See SADC, “Regional Early
Warning Centre”, available at http://www.sadc.int/sadc-secretariat/services-centres/regional-
early-warning-centre/, accessed 12 November 2014.
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7 Manifestations of
boundary disputes in the
African geopolitical zones

African boundaries are largely superimposed and are therefore very susceptible to
conflict. Superimposed boundaries generate conflict by creating a disjunction
between the interactions of the sociocultural system on the one hand, and the
political system on the other. Since nearly all of Africa succumbed to the affliction
of colonialism it is not surprising that all sub-regions of Africa are nearly evenly
afflicted with the scourge of boundary conflicts. The real surprise is that ‘despite
the extensive divisions of cultural identities by boundaries, the level of irredentism
has been low in Africa.’!

Tor ease of analysis we will adopt the methodology of a zonal approach to the
analysis of African international boundaries disputes. This involves an examination
of the history and developments of boundary disputes within the area of
membership of the African Regional Economic Communities (RECs). There are
elaborate rules in place in the RECs we have discussed for the prevention and
management of disputes relating to their member states. The RECs are also
important players within the African Peace and Security architecture.? It is
important, however, to note that these may be regarded as rough classifications
considering that there are disputes that overlap, existing between countries that
are contiguous but which belong to different zones or economic and political
organisations. The zones as discussed roughly follow the membership of states to
the following regional RECs that exist on the continent. They are: the Economic
Community of West African States (ECOWAS);* South African Development
Commission (SADC);' in East Africa — the Intergovernmental Authority on

—_

Okomu (2010), p. 39.

See Memorandum of Understanding on Coooperation in the Area of Peace and Security Between
the African Union, the Regional Economic Communities and the Coordinating Mechanisms of
the Regional Standby Brigades of Eastern Africa and Northern Africa. Particularly useful in
relation to boundary disputes are the obligations in Articles II, V-VII, IX and X.

The 15 West African states that constitute ECOWAS are: The Republic of Benin; Burkina Faso; The
Republic of Cabo Verde; The Republic of Céte d’Ivoire; The Republic of Gambia; The Republic
of Ghana; The Republic of Guinea; The Republic of Guinea-Bissau; The Republic of Liberia; The
Republic of Mali; The Republic of Niger; The Federal Republic of Nigeria; The Republic of
Senegal; The Republic of Sierra Leone; and Togolese Republic. See http://www.ecowas.int.

4 SADC member states and parties to the Treaty of the Southern Africa Development Community
are as follows: The Republic of Angola; The Republic of Botswana; The Democratic Republic of
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Development (IGAD);? the Economic and Monetary Community of Central
African States (CEMACQ);® and the Arab Maghreb Union for North Africa.’

7.1 East African boundaries: border disputes

Border disputes continue to pose a real security threat in the East African region.
Wafula Okomu persuasively writes on this phenomenon that:

each of the countries in Eastern Africa has had at least one border dispute
with a neighbour, mainly over territorial claims, mostly over lack of clearly
defined and marked boundaries, the availability of trans-boundary resources,
and security-related matters.®

Burundi and Rwanda quarrel over sections of border along the Akanyaru-
Kanyaru and Kagera-Nyabarongo Rivers.” Uganda and its CEMAC neighbour,
the Democratic Republic of Congo (DRC), disputes Rukwanzi Island in Lake
Albert and other areas of Semliki River.!” Kenya and Uganda wrangle about
Migingo Island in Lake Victoria.!! Tanzania and Mozambique observe the
1936-7 agreement between Britain and Portugal along the Ruvuma River which
stipulates that: “The boundary should go along the Thalweg in the places where
there are no islands; and in case of disagreement consultation should be made
with the Permanent Court of International Justice (PCIJ)’. Another disputed
border is the Songwe River that forms the boundary between Malawi and

D
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Congo; The Kingdom of Lesotho; The Republic of Madagascar; The Republic of Malawi; The
Republic of Mauritius; The Republic of Mozambique; The Republic of Namibia; The Republic
of Seychelles; The Republic of South Africa; The Kingdom of Swaziland; The United Republic
of Tanzania; The Republic of Zambia; and The Republic of Zimbabwe. See http://www.sadc.
int/index.php?cID=528.

IGAD’s membership comprises of Djibouti, Eritrea, Ethiopia, Kenya, Somalia, Sudan, South
Sudan and Uganda. See http://igad.int.

Member States of this CEMAC are Cameroon, Central African Republic, Chad, Gabon and
Equatorial Guinea. See http://www.cemac.int.

The AMU consists of Algeria, Libya, Mauritania, Morocco and Tunisia. See http://www.
maghrebarabe.org/en.

Wafula Okomu, “Colonial Errors Border Disputes in East African Region”, Diplomat East Africa,
http://diplomateast  africa.com/index.php?option=com_content&view=article&id=360:colon
ial-errors-border-disputes-in-ea-region&catid=1:dna&lItemid=66, accessed 13 January 2011.
Burundi and Rwanda dispute a farmed area in the Rukurazi Valley of Sabanerwa comprising 2 sq
km (0.8 sq mi), where the Akanyaru-Kanyaru River shifted its course southward after heavy
rains in 1965. Cross-border conflicts persist among Tutsi, Hutu, other ethnic groups, associated
political rebels, armed gangs and various government forces in the Great Lakes Region (GLR). See
Appendix III for pictures of rebels on borders/borderlines in the GLR.

“International Disputes”, CIA, The World Factbook—Field Listing; See also Fulgence S. Msafiri,
“Escalation and Resolution of Border Disputes and Interstate Conflicts in Africa: The Malawi-
Tanzania Case”, unpublished thesis, Naval Postgraduate School, Monterey, California June 2011,
pp. 26-28. Available at http://edocs.nps.edu/npspubs/scholarly/theses/2011/June/11Jun_
Msafiri.pdf, accessed 23 April 2012.

Msafiri, ibid., Reuben Olita, “Kenya: Moi Speaks Out on Migingo Dispute”, The New Vision,
18 May 2009, http://allafrica.com/stories/200905190177 html, accessed 23 December 2010.
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Tanzania and shifts from one country to another due to flooding during the rainy
season.'”> Malawi and Zambia have been arguing about their 600-kilometre
border for decades. In May 2005, the two countries met to discuss the issue. Today
the subject is still unresolved.'?

Aside from post-colonial disputes arising out of erstwhile colonial delimitation
efforts of which there are also many, East African border disputes are notoriously
related to pastoralist and rural issues. They are also often concerned with access
to and control over natural resources. They would typically involve tensions
between border communities and cross-border cattle and livestock rustlers and
other armed bandits. These issues, therefore, require peculiar approaches to their
conflict prevention and resolution. The prognosis for boundary disputes in the
IGAD area is currently quite high. In May 2011 communities between Ethiopia
and Kenya attacked each other leading to the death of about 24 persons. Other
notable ongoing disputes involving loss of very many lives include Ethiopia—
Eritrea; Eritrea—Djibouti; Sudan—South Sudan.'*

7.1.1 Sudan—Kenya: the Ilemi Triangle

Kenya appears to claim sovereignty over a disputed territory at the corner of
Kenya—Sudan—Ethiopia boundary.!> There is an apparent absence of a treaty or
legislative mandate for this claim. The claim is expected to continue to be
challenged by Khartoum on the basis of principles of international law. Kenya’s
occupation of the Ilemi Triangle arose by default as a result of the disinterest of
Sudan — which was then under joint Anglo-Egyptian rule. The erstwhile Sudanese
authorities were not interested in the area because, according to the preliminary

12 Msafiri, ibid., p. 28; “Songwe River Sours Malawi, Tanzania Environment”, Malawi, Tanzania,
Afrol News, 18 May, http://www.afrol.com/articles/ 12447, accessed 23 December 2010.

13 Msafiri, ibid., p. 27; “Zambia Malawi in Border Talks”, News24.com: Africa News, 17 May 20053,
http://www. news24.com/Africa/News/Zambia-Malawi-in-border-talks-20050517, accessed 23
December 2010.

14 Recent field report statistics for CEWARN, the IGAD authority in charge of raising alert and
dealing with border area incidents that affect the member states, reveals quite shocking facts for the
period October-December 201 1. In this period violent incidents, human death and livestock loss
due to transboundary problems in the Somali, Karamoja and Dikhil Clusters include: Somali
Cluster, Ethiopia: violent incidents, 1; human death, 3; livestock loss, 0; and Kenya: violent
incidents, 23; human death, 1; livestock loss, 751. this gives a total of violent incidents, 24; human
death, 4; livestock loss, 751. In the Karamoja Cluster the following were recorded. Ethiopia:
violent incidents, 8; human death, 1; livestock loss, 207; Kenya: violent incidents, 86; human
death, 66; livestock loss, 3354. South Sudan: violent incidents, 6; human death, 7; livestock loss,
110. Total figures for this cluster: violent incidents, 100; human death, 74; livestock loss, 3671. In
the Dikhil Cluster for which only the figures of Djibouti are given the following is reported: violent
incidents, 1; human death, 0; livestock loss, 1. See CEWARN, “CEWARN Field Data for October
December 20117, CEWARN Quarterly, Jan—April Issue No. 35 (special edition), p. 4.

15 The Ilemi Triangle is said to be named after a famous chief of the Anuak community that lives
along Sudan’s eastern border with Ethiopia. The size of the area is roughly larger than the
Republic of the Gambia. It has also been described as ‘the gateway to the unexplored oil reserves
in southern Sudan and is itself suspected to have minerals’. Peter Mwaura, “Kenya’s Claim over
Sudan, Ethiopia Border Triangle Precarious”, The Daily Nation, 17 July 2005, available at http://
www.sudantribune.com/Kenya-s-claim-over-Sudan-Ethiopia, 10663, accessed 12 April 2012.
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expedition that tried to occupy and administer the territory around 1930, it
appeared to be ‘entirely useless’.!® The dispute now, however, appears to arise as
it does in many of these cases from ‘competition for natural resources, the
discovery of oil or from inter-ethnic conflicts’.!”

In 1928, Khartoum gave Kenya permission to send military units across the
border in ‘hot pursuit’ in order to protect the Turkana.!® Units of the King’s
African Rifles (KAR) then moved into the triangle and by 1947 Kenya had seven
police posts in the territory. Ilemi is currently solely controlled and administered by
Kenya. Pre-1978 maps of Kenya showed the country’s northern boundary with
Sudan as a straight line drawn from the tip of Lake Rudolf (now Turkana)
westwards to the north of Lokichoggio. Named the Maud Line, after Captain
Philip Maud of the British Royal Engineers who delimited the boundary in 1902—
03, the straight line was recognized in 1907 and 1914 as the international boundary
between Sudan and Kenya. Above the Maud Line, the maps also showed the Ilemi
Triangle in dotted lines with the words ‘Provisional/administrative boundary’.

After 1978, however, the dots disappeared from official Kenya maps and have
been replaced by a continuous line, suggesting that the frontier territory now
belongs to Kenya. But the Maud Line, some writers claim, is the only recognised
international border. Not everybody agrees that the Maud Line is the international
boundary. It has been predicted that if the parties do not pay enough attention
‘the triangle is going to be another Bakassi Peninsular’!®. Reference is being made
here to the seemingly intractable Bakassi dispute between a West African and
Central African state which spanned many decades.

7.1.2 Kenya—South Sudan (Nadapal boundary)

Nadapal is a border point that has in more recent times generated severe disputes
between the Sudan and Kenya and disturbed the relations between the people
living along the common border. The conflict has forced the Government to
deploy military personnel and police officers to the border and led to loss of over
40 lives. Things came to a head after the signing of the Comprehensive Peace
Accord (CPA), which ushered in peace in South Sudan. The situation changed as

16

(o)

Rongxing Guo, Territorial Disputes and Resource Management: A Global Handbook (Nova, 2006),

pp- 139-140.

7 Cf. the Written Answers Monday 18 May 2009, “Africa: Ilemi Triangle Question”, Asked by Lord
Alton of Liverpool, 18 May 2009: Column WA243, http://www.publications.parliament.uk/pa/
1d200809/1dhansrd/text/90518w0001.htm accessed 28 April 2012. Hansard and written answers
are available at www.parliament.uk.

18 The Turkana are basically a Nilotic people who are native to the Turkana District in northwest
Kenya. They are located in the semi-arid climate region that borders Lake Turkana which lies in
the east, as well as Pokot, Rendille and Samburu to the south, Uganda to the west, and South
Sudan and Ethiopia to the north. They refer to their land as Turkan. According to the latest
Kenyan census held in 2009 the Turkana population is estimated at about 855,399, or 2.5 per cent
of the Kenyan population.This makes the Turkana the third largest Nilotic ethnic group in Kenya,
after the Kalenjin and the Luo. They are, thus, slightly more numerous than the Maasai, and have
the tenth largest ethnicity in Kenya.

19 Mwaura op.cit., quoting Maurice Amutabi in an interview with the Daly Nation.
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the then semi-autonomous Southern Sudan Government sought to establish its
boundary hence allegedly encroaching into Kenya’s territory. A set of maps,
reportedly released by South Sudanese authorities on 5 October 2011 appear to
lay claim to a large tract of land that Kenya asserts is within its national borders.
This has led to protests from the Turkana people.?’ High level governmental
delegations from Kenya have since held meetings with their Sudan counterparts
without success.?! Kenyan Ministry of Lands officials have accused their South
Sudanese counterparts of attempting to annex part of Kenya. The area in dispute
1s widely seen as a goldmine for the pastoralist communities due to availability of
plenty of pasture and water.??

7.1.3 Tanzania-Malawi: Lake Malawi (Nyasa)

Since Malawi became independent on 6 July 1964, diplomatic relations with her
eastern neighbour Tanzania has been fraught with severe difficulties. This 1s
largely in relation to a dispute over the delimitation of the boundary between the
two states along Lake Malawi (Nyasa). President Nyerere of Tanzania brought the
issue of the dispute over the Lake out into the open in 1967.2 Malawi’s claim over
the whole body of Lake Nyasa remains contested by its neighbour and continues
to have serious effects of military, environmental and commercial nature in
relation to the area of dispute.?* The long-lasting dispute remains unresolved and
direct negotiations involving joint teams of experts and senior government
officials that the parties initially adopted to cope with it have failed and the dispute
has been submitted to international mediation.?> We will consider the legal and
political aspects of the dispute in more detail below in order to highlight the
workings of the mediation route.

7.1.4 Kenya-Uganda: Migingo Island

In June 2004, Kenya alleged that, Ugandan marine police invaded and pitched
tent on the island, raising the Ugandan flag and that of their police department.
Further diplomatic dispute ensued in February 2009 when Kenyans living on

20 Isaiah Lucheli, “Boundary Dispute that’s an Embarrassment to Kenya”, available at http://www.
standardmedia.co.ke/archives/mag/InsidePage.php?id=2000000285&cid=459& accessed 21
March 2012.

21 Ibid.

22 “Tension Increases as South Sudan Declares Border”, Future Directions International (12 October
2011) available at http://www.futuredirections.org.au/publications/indian-ocean/29-indian-ocean-
swa/261-tension-increases-as-south-sudan-declares-borders.html, accessed 27 August 2014.

23 James Mayall, “The Malawi-Tanzania Boundary Dispute”, Journal of Modern African Studies 11, 4
(1973), pp. 611-628.

24 Fulgence S. Msafiri, “Escalation and Resolution and Resolution of Border Disputes and Resolution
of Border Disputes and Interstate Conflicts in Africa: The Malawi-Tanzania Case”, June 2011,
(Monterey, California: Naval Graduate School), pp. 1-2 and 55.

25 Faraja Jube, “Tanzania: Discussions to Solve Malawi Border Conflict Soon”, 4 February 2010,
available at http://allafrica.com/stories/201002050139.html, accessed 12 March 2012.
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Migingo were required to purchase special permits from the Ugandan government.
On 12 March 2009, Uganda proposed that the matter be resolved by a survey,
using as a guideline the boundaries set by the Kenya Colony and Protectorate
Order in Council, 1926% which is copied into the Ugandan constitution and
which identifies the boundary line as tangentially linking with the western tip of
Pyramid Island. From that point it runs in a straight line just west of due north to
the western tip of Kenya’s Ilemba Island.?”

On 13 March 2009, several government ministers, including the foreign-
affairs ministers of both states successfully reached an agreement in Kampala,
Uganda guaranteeing the right of fishermen from both states to continue
conducting business as usual, until the boundary was determined by experts.
They also agreed on Ugandan police troop withdrawal from Migingo. In reality
both Ugandan and Kenyan police departments have since occupied the island at
various times since 2004.

Negotiations in late March 2009 ended in deadlock and the Kenyan delegation
demanded that Uganda withdraw its police. The joint verification team of
surveyors that was appointed by both countries in 2009 to define its location also
disagreed on the survey methodology and abandoned the exercise. It is, however,
significant that the Presidents of both states have over time expressed confidence
that the dispute, including the aspect relating to fishing rights, will be resolved
amicably. In 2011 Uganda and Kenya agreed to jointly police the Migingo Island.
The joint security operations marked the end of the domination of the one square
acre rock by the Ugandan police since 2004. The Kenyan flag was also hoisted on
the Island following the agreements.?

Essentially the problems in relation to the Migingo Island in Lake Victoria
between Kenya and Uganda are ongoing.?’ After the latest breakout of hostilities
between groups within the states, the Prime Minister of Kenya where the incident
apparently occurred tried to visit the territory but was prevented from doing so.
This has led to the building of new posts on the Islands. Kenya and Ethiopia
eventually settled that particular matter later through diplomatic responses.

7.1.5 Evitrea—Ethiopia

The long-lasting disputes between Eritrea and Ethiopia have taken a heavy toll on
the relationship between the two states. The Eritrea—Ethiopia dispute has also

26 See London Gazelte, 3 March 1939, 1459.

27 “Kenya, Uganda to withdraw from disputed island: Nairobi”, Reuters, 17 March 2009, available
at http://afreuters.com/article/ topNews/idAEJOE52G0DI20090317, accessed 3 May 2012.
Nick Oluoch, “Uganda slaps work visas on Kenyans in Migingo”, 7he Standard (Kenya) 7 March 2009,
available at http://www.eastandard.net/InsidePage.php?id=1144008248&cid=159&, accessed 3
May 2012; Fred Opolot, “Migingo Island Press Release”, 12 March 2009, Uganda Media Centre,
available at http://www.mediacentre.go.ug/ details.php?catld=3&item=343, accessed 3 May 2012.

28 Risedel Kasasira, “Uganda, Kenya Reach Accord Over Rocky Migingo Island”, The Monitor,
available at http://allafrica.com/stories/201108240819.html, accessed 28 April 2012.

29 Reuben Olita, “Kenya: Moi Speaks Out on Migingo Dispute”, The New Vision, 18 May 2009,
http://allafrica.com/stories/200905190177 . html (accessed 23 December 2010).
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been a source of deep concern for states in the region and indeed the international
community. A very strong and unfortunate feature of this dispute in comparison
with other boundary disputes in the region and elsewhere in Africa has been the
militarisation of the dispute and the borders between both states. Consistent with
the provisions of the Framework Agreement and the Agreement on Cessation of
Hostilities, the parties reaffirm the principle of respect for the borders existing
at independence as stated in resolution AHG/Res. 16(1) adopted by the OAU
Summit in Cairo in 1964. In this regard they agreed to determine their common
boundary on the basis of pertinent colonial treaties and applicable international
law. The parties also agreed that a neutral Boundary Commission composed of
five members shall be established with a mandate to delimit and demarcate the
colonial treaty border based on pertinent colonial treaties (1900, 1902 and 1908)
and applicable international law. The Commission was expressly forbidden from
making decisions ex aequo et bono.

The Eritrea—Ethiopia Boundary Commission delivered its Decision on
Delimitation of the Border between Eritrea and Ethiopia to representatives of the
two governments on Saturday, 13 April 2002.%° Similar to the Nigerian situation,
the delimitation attained by the demarcators of the EEBC produced a situation
whereby large numbers of people were cut off from their rivers, farms and other
means of livelihood. Despite this fact, the EEBC stated in paragraph 14A of
the Commission’s Demarcation Directions of 8 July 2002 that with respect to the
division of towns and villages:

The Commission has no authority to vary the boundary line. If it runs
through and divides a town or village, the line may be varied only on the basis
of an express request agreed between and made by both Parties.®!

What, however, is increasingly clear is that the implementation of the Eritrea—
Ethiopia Decision has suffered serious prevarication and increasing reluctance of
the parties to cooperate with the commission in the demarcation phase of its
work. A view has it that this is mainly as a result of Ethiopian dissatisfaction with
the loss of parts of its territory.’? Notably after five years of the award Ethiopia

30 The Commission’s Eritrea/Ethiopia Boundary (Merits), Decision on Delimitation, 13 April 2002
was followed by demarcation arrangements, paralleled by the Eritrea/Ethiopia Boundary
(Interpretation) Decision of 24 June 2002, which dismissed Ethiopia’s Request for Interpretation
of the former Decision, as well as by the Eritrea/Ethiopia (Interim Measures) and Eritrea/
Ethiopia (Demarcation) Orders of 17 July 2002, and the Eritrea/Ethiopia (Determinations)
Decision of 7 November 2002. Copies of all of the Commission’s Decisions were deposited with
the Secretaries-General of the African Union (formerly the OAU) and the United Nations. For the
texts and related UN Statements, see the websites of the PCA (www.pca-cpa.org) and of the
United Nations (www.un.org/NewLinks/eebcarbitration).
Eritrea—Ethiopia Boundary Commission, Observations, 21 March 2003, published as an
addendum to the Progress Report of the Secretary-General on Ethiopia and Eritrea, UN doc.
S/2003/257, 6 March 2003. (www.pca-cpa.org/ PDF/Obs. EEBC.pdf).
32 John Donaldson and Martin Pratt, “International Boundary Developments International
Boundary Developments in 2003, 9 Geopolitics (2004), pp. 501-03; “Ethiopian, Eritrean Border
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accused Eritrea of sending troops across the boundary, ‘with the express aim of
destabilizing Ethiopia’.?® The parties have also expressed concern that with the
levels of hostilities between them it 1s still unlikely that the United Nations Mission
in Ethiopia and Eritrea (UNMEE) will not be able to ensure sufficient security
within the Temporary Security Zone set up along the boundary for the demar-
cation to take place. There is no effective buffer zone in place and the two armies

remain at least in the words of the Ethiopian governments ‘eyeball to eyeball’.?*

7.1.6 Sudan—South Sudan border disputes

After the split between North and South Sudan in 2012, South Sudan became
Africa’s newest nation state. Yet the entire boundary between the two Sudans is
neither delimited nor demarcated. While a series of agreements were signed in
Addis Ababa on 27 September 2012, the status of the contested arcas of the
boundary and particularly the explosive question of Abyei has been largely unre-
solved. O1l reserves and some of the most fertile land between the two countries
are in the contested zones. Seasonal pastoralist routes that cut across and are
between both states are some of the central tensions between the two states.

The disputes between Sudan and South Sudan are, thus, multifaceted and have
had a long period of gestation. The problems have become compounded in certain
border areas where the presence of strategic mineral resources has become a
catalyst for national contestation over border demarcation. The Sudan Com-
prehensive Peace Agreement (CPA) that was concluded in January 2005 ended
more than 20 years of civil war between the Government of Sudan and the Sudan
People’s Liberation Movement (SPLM). However despite its commitment to the
CPA, the Government of Sudan opted not to implement the Abyei Protocol, one
of the six protocols of the agreement. While the Government of Sudan rejected the
report of the Abyei Boundaries Commission (ABC), the SPLM accepted it as final
and binding as per the provisions of the CPA. Dispute over the CPA continued over
up to four years and war ensued in the Abyei Area leading to massive displacement
and loss of mnocent lives. In an effort to avoid further conflict, the parties agreed to
take their dispute to the Permanent Court of Arbitration (PCA). The Abyei
Arbitration Tribunal issued its final and binding decision over the boundaries of
Abyei Area, but its implementation has faced enormous challenges including the
reluctance by Government of Sudan to respect the award.®

Since the Permanent Court of Arbitration (PCA) ruling respecting the Abyei
area, other areas such as Heglig (between Unity and Southern Kordofan) have

Conflict Resolution Deadlocked”, The Guardian (Nigeria) available at http://community.nigeria.
com/newsroom.html, accessed 12 September 2007.

33 IBRU, “Eritrea and Ethiopia agree to discuss demarcation”, Boundary News, available at http://
www.dur.ac.uk/ibru/news/boundary_news, visited 2 October 2007.

34 Ibid.

35 L.B. Deng, Justice in Sudan: Will the Award of the International Abyei Arbitration Tribunal be
Honoured?’, Journal of Eastern African Studies (2010), pp. 298-9.
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also joined the list of significantly contested border areas, largely owing to the

scale of reserves, oil infrastructure, and lack of clarity in the border demarcation

process.*® In addition to oil, the borderlands are rich in agricultural schemes

(Upper Nile pick, White Nile, Blue Nile), copper and potentially uranium (Western
Bahr al Ghazal/South Darfur), and gold (Mabaan/Kurmuk). As a result the

civilian population living in or near the contested areas have faced grave dangers.*’

The United Nations High Commission for Refugees (UNHCR) confirmed in
April 2012 that up to 35,000 people have been displaced by the Sudan/South

Sudan border crisis. The areas of Heglig, Talodi and other parts of the state of

South Kordofan, located in Sudan, had been particularly affected by the crisis.*®

Multifaceted approaches have been deployed to cope with the severe nature of
the dispute between North and South Sudan. Under the draft 2010-14 Peace and
Security Strategy, the Intergovernmental Authority on Development (IGAD) set
as a high priority the establishment of a Mediation Support Unit. IGAD has
considerable experience in mediating conflicts. The Comprehensive Peace
Agreement (CPA) between North and South Sudan and the current Transitional
Federal Government (TFG) are two of the most notable examples of its role
in mediation efforts in the region. However, currently it appears to have little
institutional capacity beyond its facilitators/envoys monitoring these two peace
processes.*® The AUBP has played a strong role in managing the dispute and has
developed a useful document to enable the parties achieve their task. This is in
the form of introduction of the so-called Guiding Principles for the Settlement of
Disputed Areas on the Sudan-South Sudan Border’ African Union Border. *°

The AUHIP led by former South African president Thabo Mbeki has been
assisting the parties to come to pacific settlement of the various contentious
issues. In June 2010, the parties signed the Mekele Memorandum of Under-
standing. The agreement established ‘cluster groups’ to address the remaining
CPA issues, facilitated and overseen by President Mbeki and the AUHIP. The

36 Arrangements regarding the Melut basin in a politically fractured Upper Nile State, not currently
contested, are likely to be of increasing importance as its relative share of Sudan’s oil production
continues to grow vis-a-vis the Muglad basin.

Concordis, “More than a Line: Sudan’s North-South Border”, Concordis International Sudan

Report, September 2010, pp. 9, 10 and 94, at http://www.usip.org/files/ Grants-Fellows/

GrantsDownloadsNotApps/More%20than % 20a %20line, % 20Sudan’s%20N-S % 20border, %20

092010.pdf, accessed 15 April 2012.

38 UN agency: “35,000 People Displaced by Sudan/South Sudan Border Crisis”, PANA Press
Release 0- PANA AA/MA, 24 April 2012, available at http://www.panapress.com/UN-agency--
35,000-people-displaced-by-Sudan-South-Sudan-border-crisis--12-826692-101-lang2-index.
html, accessed 3 May 2012. See also Ulf Laessing and Alexander Dziadosz, “South Sudan
Withdraws from Oil Area, Easing Border Crisis”, available at http://af.reuters.com/article/
topNews/idAFJOE83K0112012042, accessed 5 May 2012.

39 L. Matshenyego Fisher, Sarjoh Bah, A. Mniema, H.N. Okome, M. Tamba, J. Frederiksen, A.
Abdelaziz, R. Reeve, “African Peace and Security Architecture (APSA) 2010 Assessment Study”
(Addis Ababa: AU Secretariat), pp. 54-5. Held on File.

40 AUBP Programme Document, Held on File. See also A. 1. Asiwaju “Overarching Inter-
Governmental Frameworks: Comparative Reflections on Nigeria’s Tested Mechanisms”, Sudan
Border Management and Security: Concordis Briegfing No. 1, June 2011.
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cluster groups cover: Citizenship; Security; Financial, Economic and Natural
Resources; and International Treaties and Legal Issues.!' In addition various
friendly states and groupings of donors have been helping the parties to cope with
the disputes surrounding the breakup of North and South Sudan including their
border disputes.*?

7.2 West African boundaries and borders disputes

The geopolitical definition of West Africa includes the seventeen current members
of the Economic Community of West African States (ECOWAS): Benin, Burkina
Faso, Island of Cape Verde, Gambia, Ghana, Guinea, Guinea-Bissau, Ivory
Coast, Liberia, Mali, Mauritania, Niger, Nigeria, Island of Saint Helena, Senegal,
Sierra Leone and Togo. The United Nations official record of Africa describes
West Africa as comprising of an area of approximately 6.1 million square km
which in addition to the member states of ECOWAS includes Mauritania (which
withdrew from ECOWAS in 1999) and the island of Saint Helena, a British
overseas territory in the South Atlantic Ocean.*® West African states have a very
lively history of litigation at the ICJ on boundary-related matters. It is also true
that some of the most significant maritime boundary disputes are likely to come
from this region given the pre-eminent position of the West African coastline on
the Gulf of Guinea.

The sub-regional zone consisting of Senegal-Gambia—Guinea-Bissau has expe-
rienced many issues of insecurity sometimes involving secessionist groups. Gambia
and Guinea-Bissau have for long attempted to stem separatist violence, cross-
border raids, and arms smuggling into their countries from Senegal’s Casamance
region. In 2006, they respectively accepted 6,000 and 10,000 Casamance residents
fleeing the conflict. Approximately 2,500 Guinea-Bissau residents fled into Senegal
in 2006 to escape armed confrontations along the border.** Sierra Leone disputes

4
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The details of the agreement can be found at: http://www.cmi.no/sudan/doc/?id=1283,

accessed 23 February 2012. House of Lords, “The EU’s Conflict Prevention and Peace-keeping

role in Sudan”, Written Evidence Foreign Affairs, Defence and Development Policy (Sub-

Committee C), Memorandum by the Associate All Party Group on Sudan (SUD 11). Note from

the Associate All Party Group on Sudan, 21 March 2011, p. 11. Available at http://www.sipri.

org/research/armaments/transfers/publications/other_publ/other%20publications/Sudan

WrittenEvidence.pdf, accessed 13 April 2012.

42 The EU has a close relationship with the African Union on Sudan and has provided financial and
technical assistance to the AUHIP. This support has been provided through the EU’s Instrument
for Stability. The EU has provided experts for six months each (extendable) to the AUHIP: one
expert each in minority rights, security and borders. However, the AUHIP requested an economic
advisor instead of a borders expert; ibid. p. 15. The GTZ has also been at the forefront of
assistance to the two states.

43 For more information on ECOWAS see supra note 6; see United Nations Statistics Division,
“Composition of Macro Geographical (continental) Regions, Geographical Sub-regions, and
Selected Economic and other Groupings”, available at http://millenniumindicators.un.org/
unsd/methods/m49/m49regin.htm, accessed on 29 August 2014.

44 See Globalsecurity.org, “International Disputes”, available at http://www.globalsecurity.org/

military/world/war/disputes-s.htm, accessed 23 April 2012.
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Guinea’s definition of the flood plain limits and holds the view that it includes the
left bank boundary of the Makona and Moa rivers. Sierra Leone considers this
claim excessive and protests Guinea’s continued occupation of these lands, includ-
ing the hamlet of Yenga, occupied since 1998. The zone indeed has many dormant
disputes and a number of unresolved boundary situations. The location of the
Benin-Niger-Nigeria tripoint is unresolved and a number of Gulf of Guinea mar-
itime delimitations are yet to be achieved.

Perhaps the most crucial framework for preventing and addressing conflict
and disputes in the region is the ECOWAS Conflict Prevention Framework
(ECPF)."® For instance, the strategies reported to have been very useful in helping
Burkina Faso and Mali to resolve their border issues amicably include resorting
to ECOWAS processes. Conflict prevention in this context involves (a) operational
prevention, including early warning, mediation, conciliation, preventive disarma-
ment and preventive deployment using interactive means, such as good offices
and the ECOWAS Standby Force; and (b) structural prevention, often elaborated
under peace-building initiatives and comprising political, institutional (govern-
ance) and developmental reforms, capacity enhancement and advocacy on the
culture of peace.

Furthermore the Protocol relating to the Mechanism for Conflict Prevention,
Management, Resolution, Peace-Keeping and Security has been useful in dousing
some of the boundary conflicts in the region. An ECOWAS inter-departmental
committee may be seised of matters quite early to determine facts in relation
to a boundary dispute. The provision in Article 69 which allows decentralised
ECOWAS institutions such as the ‘Panel of the Wise’ to be involved in the design,
implementation and monitoring of cross-border initiatives means that they can
also be mandated to be involved in resolving boundary problems widely construed.
ECOWAS, under the framework of its ECPE, has also reduced tensions of cross-
boundary nature by establishing community projects, including community
‘peace radio stations’, social, health and educational centres, to serve as rallying
points for inter-communal and cross-border issues and especially on resource
governance. During ongoing border conflicts the community radio stations
may continue to operate and report on legitimate issues. In situations such as
when Nigeria closed its borders with Niger in February 2012 to forestall entry of
suspected terrorists, the ECOWAS Iree Movement Directorate becomes
particularly concerned. ECOWAS indeed worked assiduously behind the scenes
to bring the situation back to normalcy.

Sometimes border tensions in this area have arisen out of the actions of private
persons and groups. Senegal and Gambia had problems involving transport
unions that were at loggerheads and one of the Unions wanted a border between
both states closed. The border was indeed briefly closed but the situation was
brought under control by close involvement of ECOWAS.

45 Regulation MSC/REG.1/01/08, “The ECOWAS Conflict Prevention Framework”, available
at  http://www.comm.ecowas.int/dept/index.php?id=p_pl_commission&lang=en, accessed
14 March 2012.
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In the event of outright outbreak of military hostilities ECOWAS has a rich
history of employing peacekeeping forces. During the life of the Liberian War
with its attendant cross-border rebel activityy, ECOWAS implemented a peace
plan and set up a committee to facilitate the restoration of normalcy in the border
areas of Sierra Leone and Liberia. The Committee requested and secured
agreement that all hostile forces should be withdrawn immediately from the
territory of Sierra Leone and created a buffer zone on the Liberian side of
the border which was monitored by ECOMOG. In the Agreement between the
Government of Guinea-Bissau and the Self-Proclaimed Military Junta (1998),
ECOMOG deployed an interposition force to guarantee security along the
Guinea-Bissau—Senegal border, in order to keep the warring parties apart and
guarantee free access to the affected population by humanitarian organisations
and the agencies concerned.

7.2.1 Cameroon—Nigeria: land and maritime dispute

This dispute led to one of the most celebrated cases concerning Africa emanating
from the Bench of the World Court in recent years. We will be looking at
the entire case and the implementation process designed for it by the parties
below. This would constitute our case study for the adjudicative route for the
settlement of boundary disputes. Relations between Cameroon and Nigeria have
long been strained due to problems along their common border, which is
approximately 2,000 kilometres long and extends from Lake Chad to the sea.
These problems were aggravated by the mutual challenge of sovereignty over the
Bakassi Peninsula and Lake Chad. On 29 March 1994 the Republic of Cameroon
filed an Application in the Registry of the Court instituting proceedings against
the Federal Republic of Nigeria.*® The questions posed to the Court were:

(1) Does the Bakassi Peninsula with an estimated population of 156,000 people

belong to Nigeria or Cameroon?

(i1) Do the 33 disputed Nigerian Villages in the Lake Chad Area (with an
estimated population of 60,000 people) belong to Nigeria or Cameroon?

(iif) Do the existing boundary treaties and other instruments adequately define
the land boundary between the two countries from Lake Chad to the sea?

(iv) Where does the maritime boundary between Nigeria and Cameroon lie?

(v) Would the Court grant Cameroon’s plea that Nigeria should pay some
reparations relating to alleged wrongful acts concerning the boundary issues?

46 See Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria: Equatorial
Guinea Intervening), Judgment, Preliminary Objections [1998] ICJ 2, 11 June 1998 (www.worllii.org/
int/cases/1CJ/1998/2.html); Request for Interpretation of the Judgment of 11 June 1998 in the
Case Concerning the Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v
Nigeria), Preliminary Objections (Nigeria v Cameroon) (www.icj-cij.org/icjwww/idocket/icn/
icnjudgment/icn_ijudgment_19990325_frame.htm); Land and Maritime Boundary between
Cameroon and Nigeria (Cameroon v Nigeria: Equatorial Guinea Intervening), Judgment, Merits, 10
October 2002 (www.icj-cij.org/icjwww/idocket/icnjudgment).
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In answering the above questions, the Court addressed the various issues in the
following sequence viz.:

1. Lake Chad area

i. land boundary
ii. Bakassi Peninsula
Iv. maritime boundary
v.  state responsibility.

Their Excellencies former President Olusegun Obasanjo, former Secretary-
General of the United Nations, Mr Kofi Annan and President Paul Biya of
Cameroon in the adopted Communiqué of 15 November 2002, set up a ‘Mixed
Commission’ to: consider the implications of the decision of the two Presidents
and the Secretary-General of the United Nations; protect the rights of the affected
populations; and demarcate the land boundary between the two countries.?’

The Mixed Commission found it necessary to establish the following sub-
committees to handle the various facets of its assignments:

1. sub-commission on affected populations
ii. sub-commission on demarcation
ii. Joint technical team (JTT)
iv.  Working group on maritime boundary
v. Mixed Commission observer personnel
vi. Working Group on the withdrawal and transfer of authority.

The inaugural meeting of the Mixed Commission was held from 2—-3 December
2002 in Yaoundé. The Mixed Commission has met about 50 times (as at 2013).
Despite the existence of a judgment on this case the dispute continues in some
important respects not least because the governments of both states continue to
face intermittent pressures from dissatisfied sections of the affected populations
that still find portions of the judgment unacceptable. This is particularly true of
the Nigerian Bakassi population now carved out of the country by virtue of the
ICJ judgment. Manifestation of this dissatisfaction includes intermittent calls on
the government of Nigeria to seek review of the ICG] judgment.*®

47 Tor critical views of the Coourt’s judgment in this case, as well as wider enquiries into the theme that
Eurocentric international courts and tribunals are ill-suited for the task of resolution of African
boundary and territorial dispute, see Gbenga Oduntan, “Africa Before the International Courts:
The Generational Gap in International Adjudication and Arbitration”, Vol. 5 Journal of World
Investment and “Trade, No.6 (December 2004), p. 975.

48 'Tobi Soniyi, “Bakassi: Nigeria Can Still Seek Review of ICJ Judgement, Insists NBA®, This Day,
1 Sep 2012, available at http://www.thisdaylive.com/articles/bakassi-nigeria-can-still-seek-
review-of-icj-judgement-insists-nba/ 123778/accessed 28 August 2014; Anon, “Senator faults
ICJ judgment on Bakassi”, Premium Times available at https://www.premiumtimesng.com/
news/ 100801-senator-faults-icj-judgment-on-bakassi.html#sthash. kTR Mbny0.dpbs, accessed

28 August 2014.
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7.2.2 Gabon and Equatorial Guinea: territorial disputes on
the Island of Mbanié

The maritime and territorial dispute between Gabon and Equatorial Guinea
centres upon the ownership of three islands in Corisco Bay: Mbanié, Cocotiers
and Congas. The Corisco border dispute was resolved by an agreement signed
with the help of UN mediation in January 2004 but the small island of Mbanié¢
and potentially oil-rich waters surrounding it remain contested. The case was
submitted to the International Court of Justice.** The territorial dispute over the
Island of Mbanié¢ had a long period of gestation. The dispute resurfaced in 2003
between both states in connection with the island of Mbanié. Mbanié is actually
a very small island (about 30 hectares) located in the Bay of Corisco to Gabon,
about 30 kilometers from Pointe Mdombo. Several claims to the Island have been
made by Equatorial Guinea, even though Mbanié is alleged to have been
attributed to Gabon by an agreement between the two countries in September
1974. Equatorial Guinea appeared later to challenge the validity of the agreement.
This very complex dispute is further exacerbated by the supposed presence of
important oil fields near Mbanié. The waters around the islands are believed to be
rich in hydrocarbons. Fortunately, the two Central African states have agreed to
jointly exploit the area until the dispute has been resolved.

Strategies adopted for managing and resolving this dispute has included direct
negotiations between the heads of states of both states, and other high level
meetings between the states.’® The dispute was also submitted to the Secretary-
General of the United Nations, who appointed a special representative in
the person of an eminent Canadian lawyer, Mr Yvon Fortier, to attempt a
mediation of the dispute. President Obiang, of Gabon for a while also canvassed
the possibility of contesting the claims before an international judicial body.

7.2.3 Burkina Faso-Niger frontier dispute

Burkina Faso and Niger suffered a long-lasting dispute over their common border
involving over 650km. Origins of the dispute relate to the imprecise delimitation
of the boundary between both states as attempted during colonial times. The
central portion of the boundary between the two states was initially delimited in
accordance with two French administrative arrétés in 1927. Both states were,
however, unable to agree upon the interpretation of the content of the arrétés.
The 1987 agreement between Burkina Faso and Niger contained a provision that
if the arrétés proved insufficient to demarcate the boundary on the ground,

49 US Department of State, “Background Note: Equatorial Guinea”, available at http://www.state.
gov/r/pa/ei/bgn/7221.htm, accessed 29 May 2012.

50 MENAS Borders, “Ban Meets Gabon, Equatorial Guinea Leaders on Border Dispute”,
28 February 2011, http://menasborders.blogspot.com/2011/02/ban-meets-gabon-equatorial-
guinea.html, accessed 28 April 2012; Antoine Lawson, “Gabon and Equatorial Guinea to End
Land Row”, IOL News, 23 January 2005, available at http://www.iol.co.za/news/africa/gabon-
and-equatorial-guinea-to-end-land-row-1.232134, accessed 28 April 2012,
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the demarcation should be guided by the line depicted on the 1960 edition of the
1:200,000 topographic map series by the Institut Géographique National. The dispute
was on 20 July 2010 submitted to the ICJ in order for the Court to determine
the course of the Burkina Faso—Niger boundary based on the description of
the line in the 1927 arrétés, supplemented by the 1960 versions of the 1:200,000
IGN maps.’!

7.2.4 Benin—Niger frontier dispute
The Republic of Benin and the Republic of Niger had on April 1994 entered into

an agreement creating a joint commission for the delimitation of their common
boundary. Upon unsuccessful negotiations the two states by a joint letter of notifica-
tion dated 11 April 2002 transmitted to the Registrar on 3 May 2002 a Special
Agreement whereby the governments of the two states agreed to submit to a
Chamber of the Court a dispute concerning ‘the definitive delimitation of the
whole boundary between them’. The dispute was over a decade old by the time it
was submitted by the parties to the IC] for adjudication. Their request was that the
Court should ‘(a) determine the course of the boundary between the Republic of
Benin and the Republic of Niger in the River Niger sector; (b) specify which state
owns each of the islands in the said river, and in particular Lété Island; (c) determine
the course of the boundary between the two states in the River Mekrou sector.’

The parties agreed that the course of the common boundary to be determined
by the Chamber of the Court should be in accordance with the uti possidetis principle
by reference to the physical situation to which French colonial law applied and as
the situation in a geophysical sense was as at the dates of independence. Neither of
the parties was able to provide convincing evidence of their title. The Chamber as
a result paid particular attention to effectivités as the basis to determine the course of
the river frontier. The dispute between Niger and Benin was resolved by the IC] in
2005 in Niger’s favour. On the basis of evidence, the Chamber took the view that
the main navigable channel of the River Niger was considered by both sides to be
the boundary and administrative boundary was accordingly exercised. In relation
to the River Mekrou, the Chamber recalled the principle of ‘thalweg as the
boundary’ when the watercourse is navigable and ‘to the median line between the
banks when it 1s not’ expressed in the Raskili/Sedudu Island case (Botswana—
Namibia).’? Accordingly the view was taken that the river did not appear to be
navigable. A boundary following the median line of the Mekrou was then decided
upon as the boundary between Benin and Niger in that sector.

51 The two identified endpoints the Court was invited to decide upon are the survey pillar at Tong
Tong (14 deg 25' 047N, 00 deg 12' 47”E) in the north to the Boutou curve in the south (12 deg
36' 187 N, 01 deg 52' 07”E); Julius Martin Thaler, “Burkina Faso and Niger Refer Border
Dispute to International Court of Justice”, http://web.worldbank.org/ WBSITE/EXTERNAL/
TOPICS/EXTLAWJUSTICE/0,,contentMDK:226857 1 3~pagePK:148956~piPK:149081~th
eSitePK:445634,00.html, accessed 28 April 2012.

52 ICJ Reports 1999 (II), p. 1062 para 24. See also Junwu Pan, Toward a New Framework for Peaceful
Settlement of China’s Territorial and Boundary Disputes (Leiden: Martinus Nijhoff, 2009), pp. 204-6.
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7.3 North Africa: boundary disputes and
contested territories

The northernmost region of Africa includes seven countries or territories: Algeria,
Egypt, Libya, Morocco, Sudan, Tunisia and Western Sahara. The Maghreb is
used as a sub-classification to refer to Algeria, Morocco, Tunisia, Libya and often
Mauritania, all members of the Arab Maghreb Union, formed in 1989. Sudan
and Egypt comprise the Nile Valley (named after the Nile River, with its two
tributaries, the White Nile and Blue Nile). Egypt is Africa’s only transcontinental
country because of the Sinai Peninsula, which is part of West Asia. North Africa
also includes a number of contested Spanish possessions, Ceuta and Melilla
(which are very small exclaves or islets off the coast of Morocco which are
politically controlled by Spain). It may be considered notable that in older maps
and writings the Canary Islands and the Portuguese Madeira Islands, in the North
Atlantic Ocean northwest of the African mainland are sometimes included in
representations of the region. A school of thought postulates that North Africa
rather than East Africa served as the exit point for the modern people who first
trekked out of the continent in the Out of Africa migration.”

Border tensions, boundary and territorial disputes are rife in the region of
North Africa. Sometimes the boundary problems are further complicated by
personal antipathies, ideological antagonisms and differing alignments with bases
outside the region. In the case of the struggle over the decolonisation and final
disposition of the Western Sahara, all the above features seemingly come into
play almost at once and with great intensity.>* The North African region may be
broadly described to include Mauritania in the West and Libya in the East. These
have involved largely the states within the Union du Maghreb Arabe, AMU. It
appears that four of the five states in the area have indeed been heavily involved
in the Western Sahara conflict. The fight over territory at many points in their
post-colonial history involved Morocco and Mauritania against the Polisario
Front, while Libya and Algeria have intervened in favour of the Saharan National
Liberation Movement. The AMU is in fact rendered inactive and frozen due to
deep political and economic disagreements between Morocco and Algeria
regarding, among other matters, the issue of Western Sahara.”

Algeria and many other states reject Moroccan administration of Western
Sahara; the Polisario Front, exiled in Algeria, represents the Sahrawi Arab

53 See United Nations Statistics Division, op. cit.; Krista E. Wiegand, Enduring Territorial Disputes:
Strategies of Bargaining, Coercive Diplomacy, and Settlement (Georgia: University of Georgia Press, 2011),
pp. 195-6. See also Tanya M. Smith, Paul Tafforeau, Donald J. Reid, Rainer Griin, Stephen
Eggins, Mohamed Boutakiout, Jean-Jacques Hublin, “Earliest Evidence of Modern Human Life
History in North African Early Homo Sapiens”, vol. 104, Proceedings of the National Academy of
Sciences of the United States of America, No. 15, 10 April 2007.

54 John Damis, “The Western Sahara Dispute as a Source of Regional Conflict in North Africa”,
Contemporary North Africa: Issues of Development and Integration, p. 137.

55 La Premuere Edition des Jeux de la CEN-SAD en Février 2009 au Niger, APANEWS, 17 June 2008;
“Maiden CEN-SAD Games Ends in Glory in Niamey”, APA News. 15 February 2009.
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Democratic Republic; Algeria’s border with Morocco remains an irritant to their
bilateral relations, with each state accusing the other of harbouring militants and
condoning the activity of arms smuggling. Dormant disputes in this area include
Libyan claims of about 32,000 sq km that are still reflected on its maps of south-
eastern Algeria. Libya also claims against Niger about 25,000 sq km in a currently
dormant dispute in the Tommo region. The Algerian National Liberation Front
(FLN) also maintains assertions of a claim to Chirac Pastures in south-eastern
Morocco.”® Sudan claims, but Egypt de facto administers, security and economic
development of Halaib region north of the 22nd parallel boundary. However,
Egypt no longer shows its administration of the Bir Tawil trapezoid in Sudan on
its maps;”’ the FLN’s assertions of a claim to Chirac Pastures in south-eastern
Morocco is a dormant dispute.

Aside from the severe disagreement over the Sahrawi Arab Democratic
Republic, another notable feature of North African Boundaries has been the
occurrence of disputes with states outside of the African continent. For instance,
Egypt and Saudi Arabia are in dispute over Egyptian-administered islands of
Tiran and Sanafir. Gazan breaches in the security wall with Egypt in January 2008
highlight difficulties in monitoring the Israeli-Sinai border. Morocco and Spain
also remain at loggerheads over Plazas de Soberania — formerly known as Spanish
North Africa. The Morocco—Spain dispute over coastal enclaves and certain
islands involves unresolved territorial sovereignty. Morocco continues to protest
Spain’s control over the coastal enclaves of Ceuta, Melilla and Penon de Velez de
la Gomera, the islands of Penon de Alhucemas and Islas Chafarinas, as well as
their surrounding waters. Both countries also claim Isla Perejil (Leila Island) and
discussions have not progressed on a comprehensive maritime delimitation.
Delimitation is needed in these areas to set limits on resource exploration and
refugee interdiction, since Morocco’s 2002 rejection of Spain’s unilateral
designation of a median line from the Canary Islands. It continues to be alleged
that Morocco serves as one of the primary launching areas of illegal migration into
Spain from North Africa. Morocco’s uncooperative attitude vis-a-vis Spain is not
very surprising as non-cooperation to optimal levels over immigration and policing
matters is a usual fall-out of boundary problems between states.

7.4 Southern Africa: boundary disputes and
contested territories

The sub-region of Southern Africa is constituted by the countries occupying the
southernmost region of the African continent. The list of countries in the region
is variably defined by geography and geopolitics. According to the United Nations

56 Index Mundi, “Morocco Disputes—international”, available at http://www.indexmundi.com/
morocco/ disputes_international.html, accessed 29 April 2012.

57 See CIA World Fact Book available at https://www.cia.gov/library/publications/the-world-
factbook/fields/2070.html.
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classifications the region consists principally of Botswana, Lesotho, Namibia,
South Africa and Swaziland. However, by virtue of membership in the SADC
which was established in 1980 to facilitate cooperation in the region, the region
also includes the following independent states: Angola, Democratic Republic of
the Congo, Madagascar, Malawi, Mauritius, Mozambique, Seychelles, Tanzania,
Zambia and Zimbabwe.*®

The boundary disputes in the southern Africa region are some of the most
extensive in the African continent. Some of them have remained intractable for a
long period of time running into decades. The Namibia—South Africa border
dispute over the Orange River has been described as one of the oldest boundary
disputes in the world. The disputes range from boundary alignment issues (the
Democratic Republic of Congo accuses Angola of shifting monuments)® to
territorial and border disputes. A notable feature of this region is that one single
state may have several boundary disputes and tensions with many states at once,
yet some of the most inspiring innovative approaches to shared resources and
natural features in Africa such as water bodies and wildlife parks are also to be
found in the region. To illustrate, example may be made of how Namibia has had
to carefully negotiate various concessions with its neighbours. There are concerns
from international experts and local populations over Namibian exploitation of
the Okavango River and its effects on the Okavango Delta ecology in Botswana.®
Similar problems of environmental impact are raised with respect to human
displacement and indeed this scuttled Namibian plans to construct a hydroelectric
dam on Popa Falls along the Angola-Namibia border. Namibia managed a
dispute with South Africa over the location of the boundary in the Orange River.
Namibia has supported, and in 2004 Zimbabwe dropped objections to, plans
between Botswana and Zambia to build a bridge over the Zambezi River, thereby
de facto recognising a short, but not clearly delimited, Botswana—Zambia boundary
in the river. Unresolved boundaries do in fact continue to exist along the Namibia—
Zimbabwe—Zambia borders.

Maritime disputes in this area include the Tanzania-Mozambique—Comoros
delimitations which have recently been resolved by direct negotiations between
the parties.®! Tanzania and Madagascar attained delimitation earlier through

58 McArthur, Tom, ed., “Africa”, The Oxford Companion to the English Language (New York: Oxford
University Press, 1992), p. 19; see also http://www.sadc.int.

59 CIA World Fact Book.

60 See further, “International Rivers: The Okavango Delta”, available at http://www
internationalrivers.org/resources/ the-okavango-delta-3629, accessed 30 April 2012; see also
Cornelis VanderPost, Susan Ringrose and Mary Seely, “Preliminary Land-Use and Land-Cover
Mapping in the Upper Okavango Basin and Implications for the Okavango Delta”, Vol. 37,
Botswana Notes and Records Special Edition on Human Interactions and Natural Resource Dynamics in the
Okavango Delta and Ngamiland (2005), pp. 236-52.

GTZ, “Support to the African Union Border Programme” http://www.gtz.de/en/aktuell/31046.
htm, accessed 30 April 2012; African Press Organisation, “Signing Ceremony of the Agreements
on the Delimitation of Maritime Borders between the Union of the Comoros, the Republic of
Mozambique and the United Republic of Tanzania”, available at http://appablog.wordpress.
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an Agreement between both states which was concluded on 28 December 1988
in Maputo.62

7.4.1 Swaziland-South Africa

The antecedents of this dispute, like many others in the region, arose out of the
history of colonialism and its interactions and permutations with the indigenous
lands and people. Swaziland lays claim to large swatches of South African land that
surrounds and nearly enclaves her on three sides. Swaziland historically has
protested at the way British colonial authorities ceded or gifted half of the nation’s
territory away to Britain’s Indian Ocean Natal colony and the Boer Republics (both
in present-day South Africa) in the late nineteenth century. British miners and Boer
farmers laid claim to Swazi territory in the late nineteenth century. By 1902, Britain
had portioned off large sections of land previously ruled by Swazi kings into the
Boer Republic of Transvaal (today’s Mpumalanga Province) and Britain’s Natal
Province, leaving the landlocked territory that today remains as Swaziland. The
dispute between Swaziland and South Africa is one of those African territorial
disputes that has a very long gestation but nevertheless receives sparse and sporadic
political attention from the concerned parties. In essence, Swaziland claims large
parts of what is currently South African territory (Mpumulanga and parts of
KwaZulu-Natal (KZN) including Durban) on the grounds of historical title and
existence of a large population of Swazi-speaking people. While successive, recent
South African governments appear to have been dismissive of Swazi claims as not
serious, it is unlikely that this dispute will go away without some form of
comprehensive and systematic negotiated solution. For instance, there has not been
a single bilateral session on this since 2006. Swaziland on its part appears to be
growing impatient with the slow response of South Africa to the contested territories.
As a Swazi prince explained; “This is Swazi land, historically and culturally. We have
had commitments in the past from South African governments, most notably
Nelson Mandela, that the matter will be resolved. But since [President] Thabo
Mbeki took office, there has been silence from Pretoria’.%® According to Swaziland,
the areas involved consist of lands illegally confiscated during the colonial era and
later on allegedly wrongfully incorporated into South Africa.

com/2011/12/07/signing-ceremony-of-the-agreements-on-the-delimitation-of-maritime-
borders-between-the-union-of-the-comoros-the-republic-of-mozambique-and-the-united-
republic-of-tanzania, accessed 30 April 2012.

62 In Mozambique this agreement was ratified by the People’s Assembly through Resolution No.
11/89, 18 September 1989, Published in the Official Journal, No. 37, 1st Serial, 6th Supplement.
See also Elisio Benedito Jamine, Maritime Boundaries Delimitation, Management and Disputes Resoultion
Delimitation of the Mozambique Maritime Boundaries with Neighbouring States (including the Extended
Continental Shelf) and the Management of Ocean Issues (United Nations, NY, USA: Division for Ocean
Affairs and the Law of the Sea Office of Legal Affairs), p. 11 available at http://www.un.org/
depts/los/nippon/unnff_programme_home/fellows_pages/fellows_papers/jamine_0607_
mozambique.pdf accessed 4 May 2012.

63 Prince Khuzulwandle, brother to King Mswati III, quoted in IRIN, “Swaziland: Land Claim
Falls on Deaf SA Ears”, Mbabane, 16 June 2003, available at http://www.irinnews.org/fr/
report/44343/swaziland-land-claim-falls-on-deaf-sa-ears, accessed 24 May 2014.
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So far several national diplomatic and technical institutions have addressed the
1ssue and these include high level bilateral meetings. The Swazi Border Adjustment
Committee was set up in 1994 (although even this committee meets infrequently).
The Mbeki administration’s decision to consider Swaziland’s border adjustment
claim gave the claims more visibility in diplomatic terms. The territory under
contestation by Swaziland consists of three sections, the first being the KaNgwane
area which extends up to 40km from Swaziland’s west to the northeast border.

Second is the territory consisting Ngavuma, the whole of which is in dispute.
The significance of this claim if successfully maintained is that Swaziland would
as a result become a coastal state and would no longer be a landlocked country,
but would abut the Indian Ocean. Swaziland would, thus encompass what is now
South Africa’s KwaZulu-Natal Province south from the Mozambique border to
Lake Sibaya.

Third, Swaziland lays claim to a 65km by 30km banana-shaped strip, known as
the Nsikazi Area. The area in dispute extends northwards from the White River
in South Africa’s northern Mpumalanga Province. A unique feature of this claim
is that the contested area is not physically contiguous with Swaziland or any of the
other disputed lands.®* This strip has been described as ‘floating like an island of
Swazidom’.

During his 60-year reign, the erstwhile Swazi King Sobhuza continuously
maintained this particular claim and sought national reunification of the popula-
tions. South Africa’s case is complicated by the diplomatic record of the erstwhile
Apartheid regime cooperation with Swaziland on the issue during the 1980s. In
an attempt to prove to the world it had an ally in a black African state the erst-
while Apartheid governments of South Africa seriously engaged with the idea of
using Swaziland as a ‘Bantustan’ homeland of which all South African Swazis
would become citizens, wherever they lived, effectively transforming them into
legal aliens in the country of their birth.®® This factor coupled with the historical
fact that Swazi warriors had assisted the British to defeat neighbouring ethnic
groups like the Pedi who robustly defended their lands against the colonialists may
have given life to a general international disinterest in the region to assist Swaziland
with its claims.®® A government-to-government agreement was nearly concluded
in 1982, but the KwaZulu legislature successfully sued to block the land transfer.
The current King Swazi monarch Mswati III, sought to revive border adjustment
talks upon South Africa’s democratisation in 1994.

There are some interesting features of this dispute worthy of mention. Power
differentials play a quite prominent role in the providence of its resolution. The
determination shown by Swazi kings to continuously protest the removal of the

64 James Hall, “Politics. South Africa: Swaziland Secks Border Adjustment”, 13 January 2005
(Inter Press Service (IPS)) News Agency, http://www.ipsnews.net/2005/01/politics-south-africa-
swaziland-secks-border-adjustment, accessed 22 April 2014.

65 IRIN, op.cit.

66 Indeed the British did not dismantle Swazi leadership, the way they subjugated the Zulu under the
Natal Colonial government. Swaziland became a British protectorate, and Swazis retained their
national identity intact until independence in 1968. Hall, op.cit.
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lands, and the laying of claims of ownership appears only to be matched by an
apparent unwillingness by successive South African governments to seriously
engage with the claims. Although flashes of interest are shown, the general
impression of commentators in the region is that there is little political will to
comprehensively address Swaziland’s claims. It needs to be noted that the power
differentials between the two states has been and is bound to continue to have an
effect on the mechanics of conflict resolution of this dispute. Another interesting
feature to consider in analysing this case study is the effect that massive South
African investments in and around the areas subject to the dispute will have on the
prospects of dispute resolution. Infrastructural development has been undertaken
in recent years in the disputed Mpumalanga and KwaZulu-Natal areas. Some of
the disputed areas also straddle the Lubombo Mountain Range, which has been
targeted for economic revival under the Lubombo Spatial Development Initiative
agreed upon by Mozambique, South Africa and Swaziland (LSDI).” South Africa
has already spent over R73 million (US $7.3 million) on hospitals, clinics, schools
and créches, and R20 million (US $2.7 million) on new roads in KwaZulu-Natal.
Under the LSDI, R80 million (US $11 million) in private investment has gone
mnto the Greater St Lucia Wetland Park, South Africa’s first World Heritage site.
Significantly two new highways connecting South Africa and Mozambique pass
through the disputed land.®®

In 2006, Swazi King Mswati IIT advocated resorting to the ICJ to claim parts
of Mpumalanga and KwaZulu-Natal from South Africa. It is suggested that
mutual negotiations will be the best route for the resolution of this dispute. Of
course there is the danger that as a result of the power differentials between both
countries direct negotiations may be stymied irrevocably. There is, however, no
reason why this must be so. South Africa would need to impose upon itself a self-
enacting code of modesty for any meaningful negotiations to take place. Swaziland
on the other hand cannot but be very much aware of its larger interests being a
landlocked state with about 535km of boundaries with two states, Mozambique
(105km) and South Africa (430km). The economic dependence of Swaziland on
South Africa is manifest as it receives more than 90 per cent of its imports and up
to 60 per cent of its exports also go to its larger neighbour. The Swazi currency is
pegged to the South African Rand, and its government is heavily dependent on
customs duties from the Southern African Customs Union (SACU), and worker
remittances from South Africa which go a long way in supplementing domestically
earned income. With all these in view it would appear quite unsuitable for a

67 The LSDI aims to maximise investment into the development of tourism, agriculture and mining
industries in the region with subsequent accelerated economic and social upliftment of the local
residents. Aspirations include the development of the intrinsic economical potential and sustainable
employment through the concentration of investment and progression of public—private
partnerships (PPPs). The protocol for the LSDI was signed in 1999 by President Mbeki, President
Chissano and King Mswati III of South Africa, Mozambique and Swaziland respectively. See
“Lubombo Spatial Development Initiative Maputo Province”, Annual Report 2009, available at
http://www.malaria.org.za/lIsdi/Reports/2009/LSDIMaputoAnnualReport2009.pdf, accessed
24 April 2014.

68 IRIN, op.cit.


http://www.malaria.org.za/lsdi/Reports/2009/LSDIMaputoAnnualReport2009.pdf

176 Mamfestations of boundary disputes

litigious route to be embarked upon particularly at the instance of Swaziland,
despite its attractions as a levelling dispute resolution procedure. Mediation,
conciliation, good offices and/or expert determination are also mechanisms that
the parties may avail themselves of sooner rather than later as it is best that the
dispute should not be allowed to fester on over the following years.

7.5 Central African states (CEMAC): boundary disputes

Central Africa or Middle Africa (by UN terminology) consists of the state
members of the ECCAS: Angola, Burundi, Cameroon, Congo, Democratic
Republic of Congo, Gabon, Equatorial Guinea, Chad, Rwanda and Sao Tome
and Principe.* It is significant to mention that the CEMAC states do in fact share
some land and maritime boundaries with ECOWAS states and some of the
most interesting developments in boundary resolution and management in the
last two decades have involved states from both regions.

Cameroon, for instance, maintains an ongoing joint border commission with
Nigeria that is charged with implementing the 2002 IC]J ruling on the entire land
and maritime boundary between both states. The Bakassi situation has also been
implemented in accordance with the Court’s decision and the resulting June 2006
Greentree Agreement that finally ceded sovereignty of the Bakassi Peninsula to
Cameroon with a full phase-out of Nigerian control and partition of residents in
2008. Cameroon and Nigeria agreed on maritime delimitation in March 2008.
Disputes over sovereignty still persist between Equatorial Guinea and Cameroon
over an island at the mouth of the Ntem River. Nigeria and Cameroon have,
however, heeded the Lake Chad Commission’s admonition to ratify the delimi-
tation treaty, which also includes the Chad-Niger and Niger—Nigeria boundaries.
The maritime border between Equatorial Guinea and Nigeria was settled in
2000, allowing Equatorial Guinea to continue exploitation of its oil fields and to
maintain a unitisation scheme with Nigeria. Chad played a role in mediating the
Darfur conflict and in 2010 it established a joint border monitoring force with
Sudan, which has helped to reduce cross-border banditry and violence.

Ongoing boundary problems in the CEMAQC area include location of the
boundary in the broad Congo River as between Republic of Congo and the
Democratic Republic of the Congo. This riparian boundary remains undefined
except in the Pool Malebo—Stanley Pool area.”’ Uganda and the DRC continue to
dispute over the Rukwanzi Island in Lake Albert and other areas on the Semliki
River with hydrocarbon potential. A boundary commission continues discussions
over a Congolese-administered triangle of land on the right bank of the Lunkinda
River claimed by Zambia near the DRC.

69 UN Statistics Division op.cit.; UN Economics Commission for Africa, “ECCAS — Economic
Community of Central African States”, available at http://www.uneca.org/oria/pages/eccas-
economic-community-central-african-states-0, accessed 30 August 2014.

70 CIA World Factbook, “Africa: Congo, Republic of the”, https://www.cia.gov/library/publications/
the-world-factbook/geos/cf.html, accessed 30 April 2012.
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8 Case study: the arbitral
route to settlement of
African boundary disputes

This chapter deals with the arbitration of the Ethiopia—Eritrea Boundary dispute,
the first of three to critically evaluate celebrated boundary cases involving six
African states. Our aim in Chapters 8 to 10 is to examine the dynamics of African
boundary disputes through the lenses of the three leading routes of pacific dispute
settlement. The three case studies differ in many respects but coalesce on the
essential feature shared by most African boundary disputes which is that their
origins lie in the inherent inequities of boundaries formed under colonialism.
They also draw attention to the not often acknowledged fact that much of the
delimitation attempted by the colonial powers of the period was quite unsuccessful
even by the standards of the period. Particular attention is drawn to the sheer
scale of the power and real politic characterising the international relations of the
erstwhile colonial administrations of Britain, France, Germany and Italy. It is
hoped that the strengths and weaknesses of the different dispute resolution routes
adopted for the three different cases would emerge in the following analysis.
Consideration of the combination of the facts, legal arguments, treatment of
1ssues, diplomatic conduct and implementation processes of the cases may be
of use to future researchers, boundary commissioners and dispute resolution
experts in relation to Africa and other parts of the developing world.!

8.1 The arbitral route: the Eritrea—Ethiopia Boundary
Commission Case

The EEBC was established as a result of the protracted Eritrea—Ethiopian border
crises and in accordance with the Algiers Peace Agreement of 12 December 2000
(Art. 4).? The Commission’s Registry is located at the PCA and the case is largely

1 At least two of the case studies show that the decisions imposed have been backed up by a rich
practice of implementation processes and procedures. The Malawi-Tanzania dispute is still
undergoing mediation.

2 Also referred to as the December Agreement. See UN Docs S/1999/32 and S/RES/1227 (1999);
K. Vick, “War Erupts Along Border of Ethiopia and Eritrea”, International Herald Tribune (IHT) of
8 February 1999, 2; “Battles Erupt on a 3d Front Between Ethiopia and Eritrea”, IHT, 9 February
1999, 2; “Addis Ababa Rules Out Border War Cease-Fire”, IHT, 11 February 1999, 7; K. Vick,
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associated with the PCA although it adopted its own Rules of Procedure and the
UN Cartographer served as its Secretary.® The five-member Commission comprising
Judges Stephen M. Schwebel, Bola Ajibola, Arthur Watts and W. Michael
Reisman was presided over by Elihu Lauterpacht. The Commission delimited the
three-sector international boundary in the milestone Eritrea/Ethiopia Boundary
(Merits) decision delivered on 13 April 2002.*

The task of the Commission is prescribed in Articles 1 and 2 of the December
Agreement as follows:

the parties affirm the principle of respect for the borders existing at
independence as stated in resolution AHG/Res. 16 (1) adopted by the OAU
Summit in Cairo in 1964, and in this regard, that they shall be determined on
the basis of pertinent colonial treaties and applicable international law.

The parties agreed that a neutral Boundary Commission composed of five
members shall be established with a mandate to delimit and demarcate the
colonial treaty border based on pertinent colonial treaties (1900, 1902 and
1908) and applicable international law. The CGommission shall not have the
power to make decisions ex aequo et bono.

8.1.1 Synopsis of the Eritrean Case: statement submitted
to the EEBC

The following is a summary of the Eritrean case as presented to the EEBC in
furtherance of the prosecution of the arbitration.’

“Ethiopians Claim Victory in Border War with Eritrea”, ZJH7, 1 March 1999, 8; S/1999/247,
250, 258-60, 696, 731, 762, 789, 794 and 857; S/2000/389, 413, 421, 422, 430, 435, 437 and
568. Note also UN Docs S/2000/610, 612, 619, 643, 676 and 793, S/PRST/2000/22 and
S/RES/1312 of 31 July 2000, establishing the United Nations Mission in Ethiopia and Eritrea
(UNMEE).

See J.-L. Péninou, “The Ethiopian-Eritrean Border Conflict”, 6 IBRU Boundary and Security Bulletin,
46-50 (1998 No.2); Statement of the Foreign Ministers of the Five Permanent Members of the
Security Council, UN Doc. S/1998/890, para.9 in fine, and Statements on the New Ethiopia n
Map, UN Docs S/1998/956, 977 and 998. See also 100th PCA Annual Report, para. 35 (2000) and
101st PCA Annual Report, paras 32—4 (2001).

4 The Commission’s Enitrea/ Ethiopia Boundary (Merits) Decision on delimitation of 13 April 2002
has been followed by demarcation arrangements, paralleled by the Eritrea/Ethiopia Boundary
(Interpretation) Decision of 24 June which dismissed Ethiopia’s Request for Interpretation of the
former Decision, as well as by the Eritrea/Ethiopia (Interim Measures) and (Demarcation) Orders of
17 July, and Eritrea/ Ethiopia (Determinations) Decision of 7 November 2002. Copies of all the
Commission’s Decisions were deposited with the Secretaries General of the African Union
(formerly OAU) and the United Nations. For the texts and related UN Statements, see websites of
the PCA (www.pca-cpa.org) and UN (www.un.org/NewLinks/eebcarbitration). See also UN S/
RES/1398 of 15 March 2002, which extended the UNMEE to 15 September 2002 with a view to
facilitating the implementation of the Eritrea/ Ethiopia Boundary Decision; A/57/1, para.39 (2002);
S/2002/744; S/RES/1430 and A/RES/ 1434 of 14 August and 6 September 2002, which further
extended the UNMEE until 15 March 2003; S/2002/977. See also Jon Abbink, ‘Badme and the
Ethiopian-Eritrean Conflict: Back to Square One?’, at www.erpic.org/Badme.html.

Synopsis of “Eritrean Submission to The Secretary of the Boundary Commission to be created
pursuant to the 12 December 2000 Agreement Between the Government of the State of Eritrea
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8.1.1.1 The colomal treaty border and its origins

Eritrea expressed the view that a finding should be made by the Secretary that
there is no good faith dispute between Eritrea and Ethiopia over the location
of the colonial treaty border. This is because, as Eritrea has maintained for over
the last century or thereabouts, Ethiopia has time and again recognised and
confirmed the location of this boundary but never made claims of sovereignty
over areas lying on the Eritrean side. Ethiopia is said to have accepted the
colonial border in proceedings before the League of Nations during its
participation in the UN process that resulted in the formation of the Ethiopian/
Eritrean federation.

The 1900, 1902 and 1908 boundary conventions to which the Peace Agreement
explicitly refers establish a clear boundary between Eritrea and Ethiopia. The
central portion of the colonial border was fixed by the 1900 Convention, which
specified a boundary following the Mereb, Belesa and Muna Rivers. The Mereb—
Belesa—Muna line had been put in place as a provisional border four years earlier
in the Treaty of Addis Ababa.® In that agreement, Italy and Ethiopia agreed to
‘establish definite frontiers’ and until such frontiers were established, to ‘refrain
from crossing the provisory frontier which shall be determined by the flow of the
Mareb, Belessa and Mouna Rivers.’

The western portion of the border, near the Sudan, was fixed by the 1902
Convention. This Convention specified that the border should follow the Setit
River to the Maiteb, and then proceed to the confluence of the Mai Ambessa
and the Mereb. From there it continues along the Mereb—Belesa-Muna line
already established by the 1900 Convention. The line connecting the Setit River
to the Mereb was to be defined in such a way as to leave all Cunama territories
to Eritrea.

The south-eastern portion of the border was the last to be determined. This
was achieved through the 1908 Convention between Italy and Ethiopia. The
border so established starts at the easternmost point of the Mereb—Belesa-Muna
line and ‘proceeds in a south-easterly direction, parallel to and at a distance of
60 kilometres from the coast until it joins the frontier of the French possession of
Somalia’ (i.e. present Djibouti).

8.1.1.2 Eritrean view of Ethiopia’s practice in the League of Nations era

Eritrea pointed out that it was a condition for the admission of Ethiopia to
join the League that it should have ‘well-defined frontiers’, and that Ethiopia’s
admission to membership was based on the League’s findings that this condition

and the Government of the Federal Democratic Republic of Ethiopia”, (State of Eritrea,
26 January 2001). Some of the materials refered to in this chapter are held on file by the author.
They may also be consulted from the services of the Registry of the PCA in the Hague.

6 'Treaty Between Italy and Abyssinia, Art. IV, 26 October 1896, reproduced in Herstlet, The Map of
Africa by Treaty 458-9 (3d edn, 1967) (App. 1, Exh. 4).
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had been met.” Indeed when Italy, in 1935, alleged incursions from Tigray
in northern Ethiopia, the League specifically affirmed that Ethiopia’s border
with Eritrea was fully specified by the three colonial treaties of 1900, 1902
and 1908.2

8.1.1.3 Ethwpia, Eritrea and the era of the United Nations

The precise question of Ethiopia’s correct legal boundary with Eritrea came
before the United Nations at the point when Italy relinquished its three African
colonies after World War II: Eritrea, Libya and Somalia. Eritrea alleged that
Ethiopia participated in the UN Secretariat process of studying the treaty border
and that, like Egypt, it hoped to acquire Eritrean territory. It is, however, claimed
that neither Egypt nor Ethiopia found fault with the treaty border as it then
existed. Attention was drawn to a UN Secretariat report which notes quite
significantly that ‘Egypt and Ethiopia have claimed that at least a large part of
Eritrea should be united with the Sudan or Ethiopia, respectively, but have not
asked for boundary adjustments as such’.?

Eritrea finds it noteworthy that the Secretariat Study did identify a treaty
ambiguity regarding the border between Ethiopia and the former Italian
Somaliland. This is displayed in a map prepared by the Secretariat marked
with rows of question marks between Ethiopia and Somalia but none between
Ethiopia and Eritrea. Thus, Eritrea concluded that, ‘the Secretariat Study
had no doubts about the border between Ethiopia and Eritrea’.! When it
was decided that Ethiopia and Eritrea should be united in a federation the
resulting Eritrean Constitution stated infer alia ‘the territory of Eritrea, includ-
ing the islands, is that of the former Italian colony of FEritrea’.!! Eritrea
claimed that Ethiopia reconfirms its acceptance of the colonial borders when
it incorporated the Eritrean Constitution into its own laws by virtue of an
imperial decree of 11 September 1952, which stated, ‘the territory of Eritrea,
including the Islands, is that territory defined in Article 2 of the Constitution

for Eritrea’.!?

~1

“Admission of Abyssinia to the League of Nations and Report of the Second Subcommittee of the
Sixth Committee on Abysinia’s Application for Admission to the League”, League of Nations
Doc. A.105.1923 VII (1923) (App. 1 Exh. 7).

8 See “Report of the Council under Article 15, paragraph 4 of the Covenant, Submitted by the
Committee of the Council on October 5, and adopted by the Council on October 7, 19357, in
Documents and Proceedings of the League of Nations in Regard to the Dispute Between Italy and Ethiopia, No. 1
(1935), PRO FO 371/19163, S6768 (App. 1, Exh).

9 See UN Secretariat, “Study of Procedures to Delimit the Boundaries of the Former Italian
Colonies”, at p. 7, UN Doc. A/AC.18/103 (1950) (App. 1 Exh. 10) (emphasis added).

10 Eritrean Statement, p. 8.

11 App. I, Exh. 11.

12 “An Order to Provide for the Federal Incorporation and Inclusion of the Territory of Ethiopia
Within our Empire”, 12 Negrarit Gazeta, No. 1, Order No. 6/1952 (11 September 1952) (App. 1
Exh. 13).
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8.1.1.4 Entrean view of Ethiopian administrative legislation

Eritrea’s assertion is that almost immediately after the formation of the Ethiopian/
Eritrean federation, Ethiopia had started violating the terms of the federal
arrangement and illegally dissolved the federation and annexed Eritrea to
Ethiopia, thereby setting off a war of independence that lasted until 1991. During
this entire period, however, Ethiopian governments were said to have respected
Eritrea’s territorial boundaries.'®

A year and a half after the 1991 defeat of the Ethiopian military government
of Colonel Haile Mariam Mengistu, Ethiopia reaffirmed the historic boundary
once again. This was done by adopting administrative legislation that expressly
defined its internal administrative boundaries in terms of the internal administra-
tive borders that were in effect as of 1974. These are the precise points to which
Eritrea claims to have held its popular independence referendum and asserted
its independence. In fact writing in 1997, eminent jurist Professor Malcolm
Shaw cited Eritrea as an example of state succession to boundaries. Eritrea
was a paradigm example of a succession of states in which ‘the existing adminis-
trative line . . . reflected an earlier international boundary, which then resumes its
former status.’!*

8.1.1.5 Entrean view of the period of Eritrean Independence (1993—Present)

Eritrea asserted its independence from Ethiopia in 1993, following a United
Nations supervised referendum in which over 99 per cent of voters favoured this
result. Eritrea maintained that cartography from Eritrea, as well as from the UN
Observer Mission to the Eritrean Referendum, UNOVER, depicted the Eritrean/
Ethiopian border in accordance with the three colonial treaties.

Accordingly Eritrea argued that Ethiopia must be taken as having being very
well aware that these maps all depicted the colonial treaty border between Eritrea
and Ethiopia. The Eritrean independence referendum was an event of tremen-
dous significance to Ethiopia, and was closely watched by both the Ethiopian
government and the Ethiopian population. It was to have been taken for granted
that the Referendum would eventually lead to the re-establishment of the colonial
treaty boundary between the two countries. Nonetheless, Ethiopia is said never to
have suggested that it had any objections to the numerous maps that depicted the
border in its familiar location.

It is noted significantly that after Eritrea became independent, Ethiopia
endorsed the colonial treaty boundary in its new constitution and, repeatedly,
in its official cartography. The new Ethiopian Constitution, ratified in 1994, con-
tained an explicit definition of Ethiopia’s territorial borders. The Constitution

13 Eritrean Statement, p. 12. See also map on p. 13: “Enlarged Excerpt from Administrative Map of
Ethiopia” (Geography Division of Ethiopian Ministry of Land Reform and Administration).

14 Malcom N. Shaw, “The Heritage of States: The Principle of Ut Possidetis Juris Today”, 67 British
Yearbook of Int’l Law (1997) (App. 1 Exh. 16) pp. 75-154, at p. 118.
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states in Article 2 that “The territorial jurisdiction of Ethiopia shall comprise
the territory of the members of the Federation and its boundaries shall be as
determined by international agreements.’ (emphasis added).!” Quite consistent with
this constitutional provision, Ethiopia’s official maps in the post-Eritrean inde-
pendence period are said to have shown the border with Eritrea as being the
colonial treaty border. !

8.1.1.6 Bilateral agreements recognising the Colonial Treaty Border

Eritrea asserts that during the years between the formal assertion of its
independence and the Ethiopian incursion into the Badme and Adi Murug/Bada
regions of Eritrea in 1997, both countries had entered into numerous bilateral
agreements. All of these are said to reaffirm the colonial treaty border. Examples
of these supplied include a bilateral agreement for an internationally supported
cooperative project to document elephant population figures and migration
patterns in the Mereb—Setit border region!” and the geological bilateral study of
the Axum Sheet’ area (this 1s the area containing the straight line connecting the
Mereb and Setit rivers).!?

8.1.1.7 Assertion that Ethiopia reaffirmed the Colonial Treaty Border throughout its
War on Eritrea

Eritrea maintained that even during the entire two-year war between both
countries, Ethiopia continued to represent that it had no designs on Eritrean
territory. Ethiopia as a matter of fact reassured the international community
about its commitment to the colonial treaty border in several ways. It is also

15 “A Proclamation to Pronounce the Coming into Force of the Federation of Eritrea with Ethiopia”,
12 Negarit Gazeta, No 1, Proc. No. 1/1995 (21 August 1995; App. 1 Exh. 17).

16 To buttress this point Eritrea includes maps 10-14 on pp. 1621 of the Eritrean Statement. They are:
Map 10 Eritrea (UN (1996) from United Nations Department of Public Information, The UN and
the Independence of Eritrea); Map 11 Ethiopia (UN, 1993; Map No. 3723 UN); Map 12: Eritrea
United Nations, 2000 (Map 3790 Rev. 4 UN Dept of Public Information Cartographic Section);
Map 13 Composite Maps of Boundaries of Eritrea and Ethiopia (Governments of Eritrea and
Ethiopia in Cooperation with the University of Berne, 1995); Agro ecological map of Ethiopia
(Ethiopian Mapping Authority and Institute of Geography, University of Berne, Switzerland,
1995); Map 14 Excerpt from Ethiopia (Ethiopian Mapping Authority, 1996).

7 See maps on p. 23. Map 15: Map of The Study Area, in Moses Litoroh, Elephant Aerial Census
of South Western Eritrea and Northern Ethiopia: Report to the Governments of Eritrea and
Ethiopia, The African Specialist Group and USFWS (1997); Map 16: Counting Block (Sheraro
Area), in Moses Litoroh, Elephant Aerial Census of South Western Eritrea and Northern Ethiopia:
Report to the Governments of Eritrea and Ethiopia, the African Specialist Group and USFWS
(1997).

18 See map supplied on p. 25; Map 17: Simplified Geological Map of Axum Sheet, in Ethiopian
Institute of Geological Surveys, Geology of the Axum Area (Tarekegn Tadesse, Memoir No. 9;
1997). See also Documents relating to abstracts and scientific and field excursion program,
International Geological Correlation Project 348 (the Mozambique & Related Orogens)
International Field Conference Held in Northern Ethiopia and Eritrea, 15-25 March 1996
(App. 1, Exh. 22).

—
~
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concluded that at the end of the twentieth century, the colonial treaty border
between Eritrea and Ethiopia remained precisely where it was established at the
beginning of the century. Again it is concluded, ‘Clearly Ethiopia has no good
faith boundary dispute with Eritrea.’!?

8.1.1.8 Arguments relating to territorial claims in derogation of the three
colonial treaties

The Eritrean view of the mandate of the Boundary Commission as set out in the
December 12 Agreement is that it must delimit and demarcate the colonial
treaty border with reference specifically to the 1900, 1902 and 1908 treaties.
Thus, Eritrea maintained that the Peace Agreement does not allow Ethiopia to
submit claims in derogation of treaty rights. Indeed it is argued: ‘For Ethiopia
to submit claims running contrary to the three colonial treaties would be to ask
the commission to exceed the authority bestowed on it by the agreements that the
two countries signed.’

If however, the Commission were to deem it fit to accept that Ethiopian
arguments running contrary to the three colonial treaties would be considered,
then Eritrea insisted that the Commission would have to consider arguments based
on Eritrean physical occupation and control as well.2’ The areas involved are those
to the south of the border specified by the text of the three treaties. In these areas
Eritrea claimed to have built schools, health clinics and roads; administered
development projects; collected taxes; and maintained law and order through
courts as well as police and militia forces. Furthermore in those areas, which were
inhabited almost exclusively by Eritreans, voting stations were said to have been set
up by the Provisional Government of Eritrea for the purposes of the Eritrean
independence referendum of 1993. After the referendum, representatives from
these areas were said to have been elected to the Eritrean Parliament.

Eritrea argued that claims in derogation of the three colonial treaties are
not only inadmissible before the EEBC, being that they are contrary to the
June 18 Algiers Cessation of Hostilities Agreement?! and the December 12 Peace

19 Eritrea supports these assertions with two curious illustrations. In the first instance it is claimed that
the Ethiopian Minister of Foreign Affairs held a meeting of foreign ambassadors in Addis Ababa
on 19 May 1998, two weeks after the start of the war. At the end of the meeting a map was made
available to the diplomatic community, which in comparison to other official Ethiopian government
maps from the period after Eritrean independence discloses no tangible or significant difference
(see Map 18: Map Distributed To Diplomatic Community by Ethiopian Foreign Minister (May
1998) on p. 27, Eritrean Statement). In the second instance Eritrea insists that as recently as April
2000 (a few weeks prior to the third Ethiopian invasion of Eritrea) the Head of Mission at the
Ethiopian Embassy in Eritrea still displayed a map produced in 1994 by the Ethiopian Mapping
Authority on the wall behind his desk. A photograph of Mr Wendemu the Head of Mission at his
desk, and a close-up of the map (Map 19) supposedly displayed are contained at pp. 28 and 29.
The said map is in alighment with Eritrea’s position and claims.

20 Eritrea thus set up the basis for introducing acts of ¢ffectivités.

21 “Agreement on Cessation of Hostilities between the Government of the Federal Democratic
Republic of Ethiopia and the Government of the State of Eritrea”, 18 June 2000 (App. 1 Exh 26).
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Agreement,? but also for the reason of incompatibility with the principle of u#:
possidelis as contained in the 1964 Cairo Declaration.??

8.2 Synopsis of Ethiopia’s statement in accordance
with paragraph 4(8) of the Agreement concluded on
12 December 2000

The Ethiopian Submission?* to the EEBC purported to (1) identify in accordance
with Paragraph 4(8)® of the Agreement the portions of the boundary with respect
to which the treaties of the colonial era appear to allow no dispute regarding the
location of the boundary and; (2) address the other portions of the boundary, with
respect to which there are disputes between the parties.

8.2.1 Ethiopia’s historical account of the background of
the territory

Ethiopia traced its history back several millennia ranging from mention in the
Old Testament and Homeric poems through the arrival of Christianity (330 AD),
the Ottoman occupation (1557), Egyptian encroachment (1872, 1875 and 1876)
and British involvement through occupation of Egypt and eventual Italian
presence (1882-1941). In all these cases Ethiopia successfully fought and won
back its territory.

Pertinent claims were that the Emperor of Ethiopia (King of Kings) appointed
rulers over large areas that extend to some areas in what is today the Eritrea. One
of such regions is Tigre. The territory traditionally under the rule of the Ras of
Tigre (a ruler within the Ethiopian empire) covered a vast area now constituting
part of the Ethiopia—Eritrea border. There still remains to date the names of sub-
provinces ruled by the Ras of Tigre; some now in Eritrea, others in Ethiopia.
An example is Hamasen now located in western Eritrea just inland from the city
of Massawa.®

Although Italy and Ethiopia proceeded to sign a series of boundary agreements
from 1889 to 1908, the long-term expansionist objectives of Italian policy were

22 App. 1, Exh. 1.

23 App. 1, Exh. 2.

24 Hereafter cited in the footnotes as Ethiopian Statement.

25 ‘Within 45 days after the effective date of this agreement, each party shall provide to the Secretary
its claims and evidence relevant to the mandate of the Commission. These shall be provided to the
other party by the Secretary’ (Art. 4(8): Agreement between the Government of the Federal
Democratic Republic of Ethiopia and the Government of the State of Eritrea: see Annex 1
Documentary Annexes, Vol. II, 26 January 2001).

26 Others include Saraye, north of the Mareb River in the vicinity of the city of Massawa; Saraye,
north of the Mareb River in the vicinity of the city of Aksum; Akele Guzay, east of Saraye and on
the other side of the Mareb River, which at that point turns to the north; Agame, south of Akele
Guzay and containing the major city of Adigrat; Adiabo and Shire, located south of the Mareb
and north of the Tekkeze and Welqayit and Waldibba, located south of the Tekkeze. These areas
are identified on Map 1.1 on p. 5 of the Ethiopian Statement.
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always maintained in principle. This policy culminated in Italy’s invasion of the
whole of Ethiopia in 1935.

After the expulsion of the Italian forces in 1941 and a transitional period under
the British Military Administration, Eritrea was reunited with Ethiopia and
governed from Addis Ababa. This continued until 1993, when Ethiopia formally
agreed to Eritrean independence. Upon Eritrean independence, the two states
recognised the existence of disputes over their mutual boundary, given the lack
of clarity in the language and implementation of the treaties signed in the
colonial era. Ethiopia and Eritrea proceeded from 1993 to 1998 to discuss
methods for resolving the location of their boundary. Ethiopia claimed that
discussions ended in May of 1998, when Eritrea’s army invaded and occupied
the Badme region and subsequently Zalambessa and the Irob region among
other places.

8.2.2 Ethiopian view of applicable law

Ethiopia referred to express provisions in five instruments relating to the dispute

and sought to demonstrate that they all refer ‘with reasonable consistency’, to the

fact that the dispute is to be resolved and determined on the basis of ‘pertinent

colonial treaties’ and ‘applicable international law’?’. These are:

(1) 12 December Agreement (Art. 4);

(2) Framework Agreement, mandated by the Assembly of Heads of State and
Government of the Organisation of African Unity (OAU);

(3) Agreement on the Cessation of Hostilities of 18 June 2000;

(4) technical arrangements for the implementation of the OAU Framework
Agreement and its Modalities; and

(5) Clarifications of the OAU in response to the questions raised by Ethiopia
relating to the technical arrangements.

—

Ethiopia noted that the instruments also reject the use of force and invoke the
principle of respect for the borders existing at independence as stated in Resolution
AHG/Res. 16 (1). Ethiopia urges that ‘applicable international law’ particularly
must be given effective meaning. Authority for this was found in Case concerning
Kaskili/ Sedudu Island where the Court held against Botswana’s contention that the
Court cannot take into consideration Namibia’s arguments relating to prescription
and acquiescence because reference in the Special Arrangement to the ‘rules and
principles of international law’ is ‘pleonastic’. In the Court’s view the Special
Agreement, in referring to the ‘rules and principles of international law’ not only
authorises the Court to interpret the 1890 Treaty in the light of those rules and
principles but also to apply those rules and principles independently. Ethiopia in
effect wishes that the principle of u#z posssidetis should be presented with particular

27 Ethiopian Statement, op.cit., Supra note 24.
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emphasis on the resolution adopted at the OAU Summit in Cairo on 17 July
1964.%% This principle Ethiopia argued for forms part of the applicable law in this
dispute by virtue of Article 4 of the Agreement. Three arguments are advanced
in relation to this principle: (1) the principle applies to boundaries brought into
being before 1964;% (2) the inherited alignment comprise boundary sectors that
are flawed by uncertainty deriving from problems of interpretation and
identification of relevant geographical features; (3) the conduct of the parties (the
¢ffectivités) may be referred to in order to confirm the exercise of rights derived
from a legal title or where the exact territorial expanse is in doubt they may reveal
the interpretation of the title in practice.*

8.2.3 Ethiopian view of the methodology: the five sectors

The Ethiopian approach is to divide the Ethiopia—FEritrea boundary into five
sectors®! “for the purposes of convenience’ and based on the language of the
treaties of 1900%%, 19023 and 19083! which are expressly referred to in the
12 December 2000 Agreement. It is noted that this view which was adopted
by the EEBC is in agreement with much of international delimitation practice.
From a brief description of the sectors given it would appear that Ethiopia
believes that as regards Sectors I and III, the language used in the relevant
treaties is clear and that the geographical features referred to namely the Setit,
Maiteb and Mareb Rivers respectively are still well known today and apart from
‘certain subsidiary issues’ there would be no material dispute over the location of
the boundaries.

Sectors II, IV and V, however, according to Ethilopia, require separate
treatment either because the intended delimitation never occurred® or there are
significant ambiguities and gaps including references to rivers that may not exist
(as in Sector IV).

28 Each member state ‘(1) Solemnly affirms the strict respect by all Member States of the Organisation
for the principles laid down in paragraph 3 of Article III of the Charter of the OAU; Solemnly
declares that all Member States pledge themselves to respect the borders existing on their
achievement of independence.’

29 Separate Opinion of Judge ad hoc Ajibola in the Case Concerning the Ternitorial Dispute (Libyan Arab
Jamahiriya/ Chad), 1CJ Rep. 1994, pp. 83-92.

30 Case Concerning the Frontier Dispute (Burkina Faso/Mali), ICJ Rep. 1986, pp. 5867, para. 63.

31 Numbered 1-5 and depicted on Sector map No. 2.1 following p. 14.

32 Treaty between Italy and Ethiopia for the Delimitation of the Frontier between Eritrea and
Ethiopia (Annex 6).

33 Note Annexed to the Treaty of 10 July 1900 regarding the Frontier between Ethiopia and
Eritrea, and the Treaty of 15 May 1902 regarding the frontier between the Sudan and Ethiopia
(Annex 7 of the Ethiopian Statement).

34 Convention between Italy and Ethiopia for the Settlement of the Frontier between the Italian
Colony of Eritrea and the Provinces of the Ethiopian Empire (Annex 8 of the Ethiopian
Statement).

35 As in the case of Sector II (tribal locations and certain geographic features ending at the junction
of Mai Ambessa and the Mareb) and Sector V (the line located parallel to and at a distance of 60km
from the coast).
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8.2.4 The Agreements pre-figuring the Treaties of 1900, 1902
and 1908

Ethiopia traced the history of political, military and legal developments (primarily
between Ethiopia and Italy and sometimes involving Great Britain) leading to the
adoption of agreements, which later led to the treaties of 1900, 1902 and 1908.
Ethiopia asserted that from the initial presence of Italy in Massawa in 5 February
1885 to 1935 when Italy invaded and purported to annex Ethiopia, the Italian
colonial policy and manoeuvres was one of duplicity and gradual encroachment.
Ethiopia claimed that by the close of the year 1898 the settlement on the Eritrean—
Ethiopian boundary had yet to be reached. Pertinent agreements showing the
volatile relationships between Italy, Ethiopia and Britain as well as the shifting
boundary positions they represent include:

(1) A secret treaty of amity and alliance with the Ras of Shoa in which Italy
undertook not to annex any Ethiopian territories.

(2) A Treaty of Amity and Commerce, which was signed at Uccialli on 2 May
1889 (the Uccialli Treaty). Article III of this Treaty contains a significant
territorial clause.*

(3) An Additional Convention to the Treaty of Uccialli signed in Naples on
10 October 1889 by Francesco Crispi (Prime Minister) and a local Abyssinian
representative, Ras Makonnen. Ethiopia claimed this was done without the
knowledge or participation of the reigning Monarch, Menelik. Article III of
this Convention announced, ‘a rectification of the territories shall be made,
taking as a basis the actual state of possession . ..". The Italian government
thus wished to push the border further south to the Mareb River and to
occupy the districts of Saraye and Akele Guzay.

(4) On 24 March and 15 April 1891, Italy concluded two Protocols with Great
Britain defining respective spheres of influence in East Africa and assigning
to Italy, inter alia, the Ethiopian territories contemplated by the Uccialli Treaty.
Ethiopia’s reaction to this was to assert her absolute independence and
defined the Empire’s boundaries as reaching on the west side, the Nile and
Lake Rudolf and on the east the Dankali coast.’” Eventually on 27 February
1893 Ethiopia denounced the Uccialli Treaty.*®

36 It reads: ‘In order to remove any doubt as to the limits of the territory over which the two
Contracting Parties exercise sovereign rights, a Special Commission, composed of two Italian and
two Ethiopian Delegates shall trace with permanent landmarks a boundary-line, the leading
features of which shall be as follows (a) The boundary between Italy and Ethiopia shall follow the
high table-land. (b) Starting from the country of Afrafali [sic], the villages Hala, Soganeiti and Asmara
shall be within the Italian boundary. (c) Adi Nefas and Adi Johannes in the direction of the Bogos
tribe shall be within the Italian boundary. (d) From Ad: Johannes the boundary between Italy and
Ethiopia shall be marked by a straight line running east and west’, pp. 16 and 17, Ethiopian Statement
quoting Herslet Sir E.: The Map of Africa by Treaty: Abyssinia to Great Britain and France, 3rd edn,
Vol. 2, (London: Frank Cass & Co., 1967).

37 Letter from Emperor Menelik II to the King of Italy, 21 April 1891, published in DDI, Seconda
Serie: 1870-96, Vol. XXIV, pp. 181-2. See Annex 10.

38 Ibid., Vol. XXV, p. 244. Annex 11.
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(5) A Peace Treaty of 26 October 1896 was signed between Italy and Ethiopia.
Significantly, Article V of this Treaty stipulated that the parties had jointly
agreed to the settlement of their definitive boundaries, and the Italian
government undertook not to cede any territory to any third party:.

(6) On 24 June 1897, the Italian resident at Harar, Major Cesare Nerazzini put
the Italian government’s seal on a map on which King Menelik of Ethiopia
had drawn his boundary proposal. Although the map in question (which also
bore Menelik’s seal) has yet to be found, a report issued by an Italian press
agency in August 1897 describes Menelik’s proposal of 24 June 1897 as a line
which, starts on Tomat along the Atbara.?® Notably Ethiopia claims that the
proposal of 24 June 1897 represented for Italy the loss of the territories of
Saraye, Akele-Guzay and Hamasien.

8.2.4.1 Ethiopian interpretation and application of Agreements of 1900,
1902 and 1908: Sector 1 — from the Sudan Tripoint to the Maiteb River
(Ethiopia—Italy Treaty 1900)

Regarding this treaty, Ethiopia noted that Article 1 provides the line Tomat-
Todluc-Mareb—Belesa-Muna which is recognised by the two contracting parties
as the boundary between Eritrea and Ethiopia.** Ethiopia claimed that the
Tomat-Todluc-Mareb line can be seen on a certain sketch no. 3 prepared by
Ciccodicola the Italian Representative in Ethiopia in 1902 which was annexed to
its submission to the EEBC."!

8.2.4.2 Impact of boundary with Anglo—Egyptian Sudan on Sector I of
the Ethiopia—~Eritrea boundary

Ethiopia argued that the settled boundary situation between Ethiopia and Eritrea
according to the Treaty of 1900 was disturbed by Anglo—Italian negotiations
between 1900 and 1901, which led to the Anglo-Italian Declaration of
22 November 1901. Apart from replacing the previously existing frontier line
between Anglo—Egyptian Sudan and Eritrea, the declaration provided for far
reaching territorial reorganisation between Italy and Great Britain which also

39 “This line reaches the Mareb at Todluc, goes up the Mareb to the confluence of the Mai Ambessa,
then the Mai Ambessa up to its sources; goes down the Mai Feccia to the high Mareb whose course
it follows up to the confluence of the Mai Meretta; goes up the Mai Meretta and then, passing
south of Gura, Digsa, Halai and Mahio, goes down to the Plane of the Guinea Fowls then
following parallel to the Red Sea at sixty kilometres from the coast’, Agenzia Stefani, Bollettino, 9
August 1897, Annex 13 (Ethiopian Statement, p. 22).

40 In Article IT it is stated that “The Italian Government binds itself not to cede or sell to any other
Power the territory comprised between the line Tomat-Todluc-Mareb-Mai, Ambessa-Mai, Feccia-
Mai, Marella-Mai, Ila-Mahio, Piano galline Faraone [Plane of the Guinea Fowls], and the line
Tomat, Todluc, Mareb, Belesa, Muna, left by His Majesty Menelek II, King of Kings of Ethiopia
to Italy’

41 Annexes 6 and 17.
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included the cession of territories between Eritrea, Anglo-Egyptian Sudan and
even Ethiopia.*? Most importantly the Abu Gamal Setit-Khor—Um Hagar line
agreed upon by Great Britain and Italy — insofar as it cut through territory south
of the Tomat-Todluc line (contained in the Treaty of 1900) represented an
encroachment on the territorial integrity of Ethiopia.

Subsequent negotiations to seek the consent of Ethiopia led to the conclusion
on 15 May 1902 of the tripartite treaty between Ethiopia, Great Britain and Italy,
which modified the 1900 Ethiopia—FEritrea agreement. Thus, the frontier treaty
between Ethiopia and Eritrea, previously determined by the Tomat—Todluc line
was mutually modified in Article I (the portion relating to Sector I) as commencing
from the junction of the Khor Um Hagar with the Setit. The new frontier follows
this river to its junction with the Maiteb, following the latter’s course so as to
leave Mount Ala Takura to Eritrea, and joins the Mareb at its junction with the
Mai Ambessa.

8.2.4.3 The fixing of the boundary in Sector I

In Ethiopia’s submission, the starting point of the boundary line between
Ethiopia and Eritrea was on the Setit River, at the ‘junction of Khor Um
Hagar with the Setit’. Furthermore, that the starting point of the Ethiopia—Eritrea
boundary is on the Setit River at the tripoint with Sudan. However, Ethiopia
claims that it remains to be verified where the boundary lies within the Setit and
Maiteb Rivers and to determine the question of sovereignty over any river islands.

8.2.4.4 Interpretation and application of arrangements: Sector II — from the Maiteb
Ruver to junction of the Mareb and Mai Ambessa Rivers

Ethiopia claims that although precise in its indication of geographic factors
to be considered in delimiting the boundary®® the treaty of 1902 contains
certain ambiguities which do not lend themselves to a clear identification of the
boundary because:

(1) It does not specify precisely how the boundary should be drawn between the
Maiteb and the junction of the Mareb with the Mai Ambessa, and
(2) The treaty does not delineate exactly where the Cunama tribe is located.

42 e.g, ‘the cession from Ethiopia to the Italian colony of Eritrea “of a zone of territory to the cast
of the Todluc-Maieteb line, which will give Erithraea the whole of the Cunama tribe up to the
Mareb™’ (para. 5), p. 27, Ethiopian Statement.

43 Article I states that ‘the new frontier follows this river [the Setit] to its junction with the Maieteb
following the latter’s course so as to leave Mount Ala Tacura to Eritrea, and joins the Mareb at its
junction with the Mai Ambessa. The line from the junction of the Setit and Maieteb to the junction
of the Mareb and Mai Ambessa shall be delimited by Italian and Ethiopian delegates, so that the
Cunama tribe belong to Eritrea.’
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8.2.5 Ethiopian view of the pertinent geography

Ethiopia insisted in its submissions that the existence and location of both the
Setit and Maiteb Rivers are well established. That the treaty of 1902 leaves no
basis for doubt regarding the present-day location of the Eritrea—Ethiopia
boundary as running a short distance upstream along the Setit River ‘to its
junction with the Maie’ and that cartographic evidence supports the wording of
Article I where the boundary line is stipulated as following the Setit River ‘to its
junction with the Maieteb following the latter’s course as to leave Mount Ala
Tacura to Eritrea’.

8.2.6 Ethiopian view of the changing and opportunistic
attitude of Italy during key periods

Ethiopia maintained that contemporaneous Italian diplomatic documents show
that the geographical references contained in the treaty of 1902 were also reflected
in seven illustrative sketches shown to Menelik and prepared by Ciccodicola
during the boundary negotiations.** Significantly, and crucial to subsequent
Italian argument, sketch no. 7 is a reproduction of a sheet entitled Mai-Daro
issued by the Geographic Military Institute in 1900. This sketch shows among
other things a river called “T. Meeteb’. Ciccodicola himself is said to have admitted
in a report that the ‘few points designed on the [Mai Daro sheet] are wrong; it was
almost impossible to discuss rationally based on knowledge of the places . . .". But
Ethiopia insists that there was no ambiguity as to the location of the Maiteb River.

Ethiopia maintained that shortly after the Treaty of 1902 was concluded Italian
authorities appeared to realise that the geographic reality reflected in the Treaty
of 1902, the Ciccodicola sketches and the sketch map presented to the Italian
Parliament on 10 December 1902 did not correspond to their expansionist
ambitions. Since then Italy was said to have unilaterally sought to rectify its
mistake. Indeed from 1907 onwards, Italian maps represented the Ethiopian—
Eritrean boundary as a straight line running north-east, sometimes from the
junction of the Tekkeze with a newly created ‘Meeteb’ river, both the Tomsa
and ‘Meeteb’ lying over 100 kilometres to the east of the Maiteb and also east of
the Sittona.

8.2.7 Ethiopia’s position

Ethiopia rejected the revisionist approach of the Italian maps and the conclusions
based on them as inconsistent with the terms of the Treaty of 1902. The Ethiopian
position is that the Treaty of 1902, when interpreted in the light of Italy’s own
contemporaneous views and maps places the boundary between Ethiopia
and Eritrea in the sector which starts at the junction of the Setit and Maiteb

44 A copy of the report with the enclosed sketches were annexed to the Ethiopian submission.
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Rivers passing to the east of the Ala Takura mountainous region to join up
with the junction of the Mareb River with the Mai Ambessa. Self-serving
Italian actions and ex post facto unilateral activities it was argued cannot displace
the legal title acquired by Ethiopia. The Ethiopian claim is that in the years
immediately preceding the Italian invasion of Ethiopia, the area was still under
Ethiopian rule.”®

8.2.8 The disposition of the Cunama (Sector II)

The text of the Treaty of 1902 stipulated that the line running ‘from the junction
of the Setit and Maieteb to the junction of the Mareb and Mai Ambessa shall
be delimited by Italian and Ethiopian delegates so that the Cunama tribe belong
to ‘Erythraea’. Pollera, — Head of the Gasc and Setit Residence, observed to the
Governor of Eritrea observed that the Cunama region extended further east
of the boundary fixed by the 1902 treaty. He thus, suggested that, rather than
proceed to boundary delimitation pursuant to the Treaty of 1902, the parties
should conclude an additional convention to the Treaty of 1902. This is in order
to establish that all the Cunama tribes be left in Eritrean territory. The Italian
government as a result was said to have undertaken the administration and
command also of those groups which are still situated in Abyssinian territory
including carrying out evacuations and placing the populations within the
Eritrean borders within a period of two years. However, no additional convention
was ever concluded. Ethiopia concluded that Italy preferred to adopt a different
course of action; that of distorting the cartographic evidence so as to include
within the Italian colony of Eritrea territory, areas which pursuant to the Treaty
of 1902 lawfully belonged to Ethiopia. Ethiopia also concluded that from the
documentary evidence contemporaneous with the signature of the Treaty of
1902 it is clear that the Cunama tribe west of the boundary accepted by Menelik
and reflected by the Treaty of 1902 were included within the Italian colony
of Eritrea.

8.2.9 Interpretation and application of the Agreements:
Sector III — along the Mareb River from the Mai Ambessa
to the Belesa River

The government of Ethiopia expected that there will be no material dispute over
the location of the boundary in Sector III. The Mareb is a well-known seasonal
waterway today and it is, therefore, easy to apply the language of the Treaty of
1900. Ethiopia recognised, however, that there are subsidiary issues such as the
definition of the boundary within the river itself as well as the question of
sovereignty over any river islands.

45 Ethiopian Statement, p. 36 and the entire Chapter A.
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8.2.10 Interpretation and application of the Agreements:
Sector V — from the confluence of the Mareb and Belesa
Rivers to the easternmost point defined by the Treaty of 1900

Sector V is the final portion of the boundary between both states moving from
west to east, and is thus defined as the portion of the boundary continuing from
the endpoint of the portion defined by the Treaty of 1900 and continuing to the
tripoint boundary among Eritrea, Ethiopia and Djibouti. Sector V is addressed by
the Agreement of 1908, but it states a condition which was never fulfilled which
is that ‘the two governments undertake to fix the . . . frontier line on the ground
by common accord and as soon as possible . . .". Ethiopia insisted that Italy and
Ethiopia never worked out a precise method of marking out a 60 kilometre base
line, nor did they proceed to ‘fix’ that line in according with ground feature
variation or to implement the other listed features.

8.2.11 Ethiopian view of the period 1908—present

Italian policy towards Ethiopia has undoubtedly been perceivably expansionist,
but in the period 1908 to 1935, it was based to a considerable degree upon
‘positive diplomacy’. Thus, in 1928 a Treaty of Friendship was concluded with
Ethiopia. The changed attitude towards Ethiopia in 1935 is thought to be due to
a general realignment of European politics, the rise of Fascism, and the increase
in French acceptance of Italian ambitions in Africa.’® In 1936, Italy illegally
annexed Ethiopia after a brief armed struggle. Although the war continued after
the Italians had entered Addis Ababa, the United Kingdom and many other
members of the League of Nations recognised the Italian conquest ‘in one form
or another’.*’

In the event, during the course of the Second World War the UK and other
members of the anti-Axis coalition withdrew their recognition of the annexation.
Eventually upon the return of the exiled Emperor Haile Selassie to Ethiopia the
position of foreign governments as reflected in the White Paper on the British
Military Administration of Occupied Territories in Africa was that ... The
Emperor in returning to his country and thus resuming contact did so in his own
view, and in that of the world as the rightful sovereign of the country’.*®

Ethiopia concludes that in view of these considerations and in accordance with
the General Treaty for the Renunciation of Way, Italy had no capacity to modify
the boundaries between the Italian Colony of Eritrea, as it then was, and Ethiopia.
If any doubt remains to the legal effects of the annexation Italy expunges it by

46 See H. Hearder and D.P. Waley, A Short History of Italy (Cambridge, 1963), p. 221. See also Ethiopian
Statement, p. 48. In any event from 1909 onwards Ethiopia kept a wary eye on events that might
affect the boundary with Eritrea and necessary protests were made to the Italian authorities.
Several of these protests were included as Annexes 24, 27, 28, 29 and 30.

47 M.M. Whiteman, Digest of International Law, Vol. 5, USGPO, (Washington, June 1965), pp. 898-9,
K. Marek, ldentity and Continuaty of States in Public International Law, (Geneve, 1968), pp. 269-70.

48 Ethiopian Statement, p. 50.
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reference to the provisions of the Treaty of Peace with Italy, which states nter alia
in Article 35 that Italy recognises the legality of all measures, which the government
of Ethiopia has taken or may hereafter take in order to annul Italian measures
respecting Ethiopia taken after 3 October 1935 and the effects of such measures.
The general and specific effect of these provisions it is argued is for the purpose
of restoration of the status quo ante and shows the incapacity of Italy to modify the
boundaries of Ethiopia.

Subsequent transactions at the General Assembly which led to the adoption
of the 2 December 1950 Resolution 390 A (V) ultimately led to the transfer of
Eritrea to Ethiopia in 1952. Thus, rather than any thing at this stage modifying
the Ethiopian boundaries with Eritrea, it was recommended; ‘(1) Eritrea shall
constitute an autonomous unit federated with Ethiopia under the sovereignty of
the Ethiopian Crown.™*

The end of Italy’s African Empire led to the establishment of the British
Military Administration in the former Italian colonies. Eritrea was cleared of
Italian troops and placed under British Military Administration in 1941, ending a
51-year period of colonial rule by Italy. Eritrea remained under British Military
Administration until September 1952. In the view of the UK, as stated by Lord
Rennell of Rodd who served as controller of finance and accounts, ‘[t]he Eritrea
of the British Administration was the old Italian colony of Eritrea as it had been
before the Abyssinian war, shorn of its accretions from Ethiopia under the Italian
East African Empire’.?® While the British Military Administration noted that
there may be some overlapping and confusion between Ethiopian and colonial
boundaries, the British Military Administration did not concern itself with
ascertaining the rightful boundaries. Rather, it was concerned with maintaining
the status quo so as to avoid transitional problems and to facilitate the Ethiopian
Emperor’s ability to modify the Italian administrative divisions as he saw fit."!

The Peace Treaty and the Four Powers Commission established to investigate
and make recommendations regarding the erstwhile Italian Possessions gave
way to the reference of the question of disposal of the territories to the United
Nations Commission for Eritrea created in November 1949.°2 The General
Assembly instructed that the commission should consider various factors, such as
the wishes and welfare of the local population and the rights and claims of Ethiopia
based on geographical, historical, ethnic or economic reasons. The members of
the commission had two broadly opposing views.>® Subsequently, however, a UN

49 Ibid., p. 52; See also M.M. Whiteman, Digest of International Law, Vol., 3, (Washington, October
1964), pp. 24-6.

50 Lord Rennell of Rodd, British Military Administration of Occupied Territories in Africa During the Years
1941-7 (London: His Majesty’s Stationery Office, 1948), p. 98.

51 Ethiopian Statement, op.cit., p. 53.

52 The Commission was composed of delegates from Burma, Guatemala, Norway, Pakistan and the
Union of South Africa.

53 This led to the submission of two memoranda; one submitted by Burma, Norway and the Union
of South Africa and the other by Guatemala and Pakistan. The former group were largely of the
opinion that Eritrea’s complete independence was precluded by its poverty, dependence upon
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Commissioner in Eritrea® was elected to oversee the adoption of a federation
plan. The UN Commissioner with a panel of legal consultants prepared a
provisional draft constitution which was eventually ratified by the Emperor of
Ethiopia on 11 August 1952 followed by a Federal Act on 11 September 1952
which formally established the federation of Eritrea with Ethiopia.

The thrust of the legal analysis offered by Ethiopia in relation to the highlighted
constitutional developments is that nothing in them discloses any consequences
with respect to the question of boundaries. Significantly it is concluded that ‘the
United Nations General Assembly may have had a power to modify boundaries,
but the key resolution did not address the question of the boundaries of Ethiopia.
This is hardly surprising, given that in the end Eritrea was to be incorporated into
Ethiopia. In addition, the United Kingdom, like its allies, had no legal power to
constitute or to modify the boundaries of Ethiopia. This position remained the
same for each phase of the British military presence in Eritrea.’>

The reunification, which was finalised in 1952, lasted until 1962 when Eritrea
became a province of the United State of Ethiopia. On 27 April 1993 Eritrea
became independent and became a member of the United Nations. On 30 July
1993 an Agreement of Friendship and Co-operation between the Government of
the State of Eritrea and the Transitional Government of Ethiopia was concluded.*®
Ethiopia argued that in accordance with the applicable principles of general
international law, these changes in the status of Eritrea could have no effect on the
original colonial boundaries of Eritrea and that ‘the entity known as Eritrea’
transferred to Ethiopia by the General Assembly in 1952 was also the entity which
became independent in 1993. It is also claimed that none of the interested parties
has sought to assert that the political changes of 1952, 1962 and 1993 have had
any effect on the boundaries upon the original colonial treaties.

8.2.12 Incidence of disputes between the parties

Ethiopia attempted a technical formulation of the incidence of the dispute
between it and Eritrea in the light of the classical and modern definitions of the
word and in relation to Article 4, paragraph 9 of the December 2000 Agreement.
Ethiopia, therefore, concludes that in defining the present dispute it is necessary
to emphasise that many existing definitions (of dispute), whilst usefully indicative,
do not necessarily provide an exhaustive guide to the application of the provisions
of Article 4, paragraph 9, of the Agreement. Thus, in the case of the Agreement
of 1908, the criteria specified in the colonial treaty have not been applied by the
parties, and the ‘dispute’ concerned involves the application de novo of the treaty
provisions, and the settlement of the totality of the unresolved issues. Clearly

Ethiopia’s resources and historical affinities. Whereas the latter argued that ‘no general or
important affinity existed between Ethiopia and Eritrea’ and suggested that the Eritreans were in
fact hostile toward Ethiopia.

54 Mr Eduardo Anze Matienzo of Bolivia.

55 Ethiopian Statement, op.cit., p. 60.

56 Annex 31.
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certain sectors of the boundary between the two states are in dispute for purposes
of paragraph 9 of Article 4 of the Agreement of December 2000.

SECTOR 1: Regarding this sector Ethiopia anticipated the Eritrean argument
that the initial course of the boundary should follow the Setit River, but that the
boundary thereafter should not follow the Maiteb River, as provided for in the
Treaty of 1902, but rather should deviate from the Setit at its junction with a river
known as the Mai Tomsa lying over 100 kilometres east of the Maiteb River.
Ethiopia bases this belief on maps published by Eritrea, which suggests that
Eritrea will adopt this line of argument. To the extent that Eritrea adopts a
position at variance with that of Ethiopia, there was clearly a dispute between the
Parties, at least to the east of the confluence of the Setit River with the Maiteb.

SECTOR II: The Treaty provides that the boundary line up to the junction of
the Mareb with the Mai Ambessa shall be determined so that the relevant part
of the Cunama people belongs to Eritrea. A precise determination of this sector
of boundary in part hinges, therefore on the disposition of the Cunama in 1902.
Ethiopia aimed to demonstrate to the EEBC evidence showing that as of 1902,
the Cunama were identified as being located to the north and west of the Maiteb
and the Ala Tacura region. Given that Eritrea relies on a straight line ‘boundary’
between the junction of the Tekkeze with the Mai Tomsa and the junction of the
Mareb with the Mai Ambessa, Ethiopia identified a clear dispute between
the parties.

SECTOR III: Subject to a precise determination of where along the course of
the Mareb the boundary lies and the task of regulating the legal status of mid-river
islands, Ethiopia insisted that this aspect of the boundary is out of controversy:.

SECTOR IV: Ethiopia considered that the fourth sector is bound to be in
dispute and insisted that contemporary evidence reveals that the parties’ knowl-
edge of some of these features was incomplete at the time of the treaty’s conclu-
sion. Thus, there are problems of interpretation and application necessitating
recourse to other kinds of evidence to establish the parties’ intentions, the situation
on the ground and how in practice, this sector of the boundary was interpreted.

SECTOR V: This is the easternmost sector of the boundary covered by the
provisions of the Agreement of 1908. Ethiopia simply concluded that the parties
to the agreement never carried out their undertaking, recorded in Article II of the
agreement, to fix the frontier on the spot, adapting it to the nature and variation
of the terrain. Nor did the parties ever implement the other undertakings set forth
in Articles III to VI of the agreement.

8.3 Critiquing the EEBC decision and understanding
the difficulties of implementation

The EEBC concluded a very complex arbitration which the parties ought to have
immediately implemented. The popular view is that enforcement of judicial and
arbitral decisions become concretised by the involvement of the Security Council
and the possibility of coercive actions under the banner of the United Nations.
Furthermore the opinion of the international community and the possibility of
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self-help are also thought to help gravitate the parties towards effective and
complete implementation. As it happened, the EEBC process also enjoyed a close
association with the United Nations. At least 30 formal reports on the activities of
the Boundary Commission were provided by the President of the Commission to
the Secretary-General of the United Nations and passed on to the Security
Council.’’ Yet the implementation of the Award has been quite unimpressive.
The process of implementation has been slow and essentially ineffective in many
areas and may have in fact stalled.

The military situation in the Temporary Security Zone and adjacent areas
remained tense during the period leading up to the Eritrea—Ethiopia Boundary
Commission deadline of 30 November for demarcation of the boundary. Both
Eritrea and Ethiopia continued to reinforce their military deployments in the
border area. Eritrea continued to induct troops into the Temporary Security
Zone. Tor their part, the Ethiopian Armed Forces began conducting training and
advancing some thousands of additional troops deeper into the border areas in
Sector West. Aerial border reconnaissance and illegal border crossings by
personnel of both states, as well as direct military engagement and abductions are
common long after final demarcation was expected. Despite all the lingering
problems, the view has been taken by the UN that demarcation must be taken to
have been completed because:

In its 26th and final report the EEBC affirmed that: the boundary between
Ethiopia and Eritrea now automatically stands as demarcated by the
boundary points (coordinates) listed in the annex to the Commission’s
Statement of 27 November 2006, and that it considers this decision binding
on the parties. The Commission further asserted that it ‘has fulfilled its
mandate and remains in existence in order to deal with any remaining

administrative matters.”®

The ‘elephant in the room situation’, however, is that there is a continuing line of
disagreement which includes the opposing views of both parties in relation to
some portion of their common boundary as envisaged in the award. By 2008
Eritrea had settled for the position that the demarcation coordinates stipulated by
the Commission is final and binding, and that is ‘an important step forward
towards the demarcation on the ground’, Eritrea expected that the Commission
should arrange placement of pillars on the ground.’® Ethiopia, however, maintains
that the coordinates are invalid ‘because they are not the product of a demarcation

process recognised by international law’.%

57 The Security Council had itself requested the Secretary-General to keep it closely and regularly
informed of progress towards the implementation of the Award as well as developments in the
Mission area and activities of the UN Mission in Ethiopia and Eritrea (UNMEE (para. 12 of
Security Council resolution 1320 (2000) of 15 September 2000)).

58 Report of the Secretary-General on Ethiopia and Eritrea, 23 January 2008, UN Doc. S/2008/40.

59 UN Doc. S/2008/40, para 17.

60 Ibid.



Arbitral route to setilement 197

On the issue of whether demarcation has actually occurred it would appear
that the parties are closer to the law than the arbitral tribunal. The EEBC’s
‘automatic demarcation by coordinates’ position is indeed strange to international
boundaries law. It may in time be found that the EEBC has indeed created a
precedent on this issue but the chances of doing so is very much challenged by the
position of the parties. Even the Eritrean stance recognising coordinates as an
important step forward towards demarcation falls short of the audacity of the
EEBC’s position. As at date of publication of this work there has been no further
progress on demarcation of the Eritrea—Ethiopia boundary. In essence, the parties
are in many ways back right where they started. First, there is no clear continuous
line of demarcation throughout their contested and common boundary. Second,
there 1s a continuous situation of clear and present danger of armed hostilities as
aresult of differences over their common boundaries. Although it is admitted that
the precise areas in dispute have been significantly reduced, international
arbitration, at least in this case, has not succeeded in resolving the dispute as
submitted despite the many declarations that it has done so even by the parties
themselves.

Interestingly when the EEBC delivered its 125-page verdict on 13 April 2002
both states and their national press enthusiastically proclaimed the ruling as a
‘victory’ for them. Not surprisingly, however, bitter acrimony towards the verdict
erupted within weeks of the decision and serious controversies have indeed
continued until this day.®!

A closer look at the provisions of the arbitration agreement discussed above
would, however, reveal that the very seeds for the failure of the Commission’s
work were already laid in the formulation of the task given to the Commission.
There 1s arguably a relentless effort to exclude anything that allows the application
of initiative or discretion in line with the peculiarities and realities of the creation
and maintenance of Africa’s largely artificial borders. It was as though there was
a determination by the parties to exclude any form of originality in the work of
the Commission.

To begin with it may be observed that an unfortunate hierarchical order
appeared to have been embedded into Article 1. First the Commission must

61 The controversy surrounding the decision is reflected in a letter written to the EEBC arbitrators
to mark the first anniversary of the verdict. It reads nter alia: ‘On April 13, 2001, when the
governments of Ethiopia and Eritrea announced their victory regarding their common border,
thousands of Irobs woke up to find their history and their heritage suddenly altered by five judges
that had never set foot in the boundary region. They were initially confused by the Commission’s
decision because the decision placed the term “Irob” entirely in Ethiopia, yet numerous Irob
villages and hamlets were now placed in Eritrea. They were confused as to why Ethiopia declared
absolute victory because Eritrean radio stations in the Washington DC area and apparently in
Eritrea were bragging that they won one-third of Irobland. Slowly, our fears became true. It
became clear that despite the many pleas made by the people of Irob, the Eritrea—Ethiopia
Boundary Commission had shockingly sacrificed the people of Irob for the sake of political
compromise’, Tesfamariam Baraki, “Beyond the Badme Debate: The Forgotten Case of Irobland”,
10 March 2003, available at http://www.unitedethiopia.org/BeyondtheBadmeDebate.html
accessed 16 November 2014.
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reaffirm colonial borders. Second, pertinent colonial treaties must be respected
and given effect to. Lastly, applicable international law (whatever that might be in
this case) may then be applied. It is interesting to note also that the agreement
repeats unimaginatively a complete adherence to the u#z possidetis principle even
with the long history of confusion surrounding the true nature and extent of the
principle. Without delving too deeply into the jurisprudence of this principle, it
suffices to argue that u# possidetis (“as you now possess’) breaks down in some cases
on grounds of logic alone, since it is the extent to which the 7es is held or possessed
at all that may be in issue. The principle as expressed in resolution AHG/Res.
16(1), once regarded as the recipe for peace and territorial stability in Africa, has
revealed itself to be no more than a political ‘time bomb’, which is threatening to
detonate with resounding resonance across many regions all over Africa in this
new century.

It is probably necessary to assert that the time is ripe for the jettisoning of u#
possidetis in relation to the resolution of certain types of African disputes. To begin
with, the origins of the concept are foreign to the continent and present certain
types of problems for the principle of self-determination of peoples. At any rate
uti possidetis was designed to have a different effect from its present stifling
limitations and manifestations.®? Current analysis invariably ignores the existence
of at least two schools of thought in relation to the concept. There is the school
that argues that uti possidetis must mean merely a juridical line or constructive line
or constructive occupation — uf possidetis juris or de jure; while another considers
that the principle must be based on a rightful and actual occupation of the
territory — uitt possidetis de facto. It is only in this latter sense that the u#z possidetis
theory can have any meaningful relevance in the context of certain African
disputes. Unfortunately it is in the former sense that the case in question was
determined and it appears to be the only interpretation that international courts
have followed in deciding African cases. The principle ought to be exposed as an
ambitious plasterwork to cover deep injustices that have been done to African
societies and to perpetuate unrealistic geopolitical creations. It is true that the
principle may have bought a few years of peace but it is ultimately based on a
legal fiction. The fiction being that colonial borders were created on the basis of
pre-existing natural or national geopolitical realities or indeed with the interests
of the various African peoples and precolonial states in mind. In reality the
existing boundaries were in fact drawn up to preserve ethnic incoherence based
on deliberate policies to divide and rule. In many cases the colonial delimitation
was achieved seemingly in total devotion to the letter and spirit of Machiavelli’s
The Prince. Therefore, the politico-legal fixation upon the operation of ut possidetis
in relation to Africa may have to be abandoned in appropriate cases otherwise
genuine resolution of disputes may be sacrificed on the altar of bare legal rulings.

62 The doctrine formed part of the constitutional and international law of the states in Latin America
largely as an extension of the Monroe doctrine, in order to ward off possible re-colonisation of the
Latin American territories by declaring that there was no res nullius, and it also served as a just and
equitable foundation for the settlement of all their boundary disputes.



Arbitral route to settlement 199

The parties to the Eritrea—Ethiopia dispute and the Commission have failed to
perceive the reality that the uti possidetis principle could not be of use in resolving
the dispute when the way in which the concept is operated is in fact a major part
of the problem. In the Ethiopia—Eritrea case for instance, it was because the
colonial borders were not equitably and realistically formulated that the conflicts
between the parties broke out periodically as it did.

Second, ‘pertinent colonial treaties’ occupied a pre-eminent status in the
scheme of applicable laws that the Commission had to apply in the arbitration.
Again this is based on the very much-undeserved assumption that colonial treaties
always possess legitimacy, that their creation was ‘regular’ in all respect and that
they are beyond reproach in terms of scope as well as content. In reality things
cannot be further from the truth. The Treaties and instruments dressed up as
definitive of the ownership of the Bakassi Peninsula, in the Land and Maritime
Case, for instance, were drawn up on the basis of work done by under-funded
visiting colonial cartographers with little or no local knowledge. As alleged by
Nigeria in its written submissions to the court in the Land and Maritime Case such
colonial officers often agreed ‘to round things up’ in order to save themselves from
further bother or embarrassment at doing a shoddy job and coming up with
unsupportable maps.®®

Third, the reference to applicable international law in the last imb of Article 1
nearly suggests that it was only to be resorted to as a last resort. This is clearly
unsupportable since post-colonial developments in public international law
should form the very basis of the application of the principle of uti possidetis as well
as the basis of interpretation of any relevant treaties. Probably the most damaging
fact 1s the specific exclusion of the ex aequo et bono principle. This principle was
perhaps the only hope of the arbitration to produce a realistic, equitable and just
resolution of the dispute and such powers normally fall within the competence of
any self-respecting modern international court performing the type of task that
was before the EEBC.%* It is probably true that both Eritrea and Ethiopia were

63 The instruments referred to in the Court’s decision are the Thomson-Marchand Declaration of
1929-30, as incorporated in the Henderson—Fleuriau Exchange of Notes of 1931; the Anglo-
German Agreements of 12 April 1913 by the British Order in Council of 2 August 1946; and the
Anglo—-German Agreement of 11 and 12 April 1913. See para. 325 of the Court’s judgment. Note
that Nigeria and Cameroon gained political independence in 1960.

64 Article 38(2) of the Statute unequivocally confers on the Court ‘the power . . . to decide a case ex
aequo et bono, if the parties agree thereto’. In that case the Court need not confine itself to applying
the existing law but could, if it deemed the existing law to operate harshly inefficiently or unjustly,
give a judgment which aligns more with the essentials of equity and justice. Similarly international
arbitrators are usually allowed to decide ex aequo et bono. For example in the dispute that occurred
between Colombia and Ecuador in 1907, arbitrators were requested to determine the dispute
boundary line between the two countries in accordance with existing treaties and modifications
established by the convention under which the arbitrators were appointed. There was, however,
added the significant proviso that they might, ‘leaving to one side strict law, adopt an equitable line
in accordance with the necessities and convenience of the two countries™ Case No. 285 in A.
Stuyt, Survey of International Arbitrations, 2nd edn (1976), pp. 1794-970. See also Alan Redfern &
Martin Hunter, Law and Practice of International Gommercial Arbitration (London: Sweet & Maxwell,

1997), p. 40.
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convinced that they had a legal case and one which can only be resolved or best
interpreted based on considerations of ‘substantive treaty law’. In truth, however,
the particular genre of substantive law that is applied in many such African
boundary disputes are colonial treaties designed to settle scores and grant
privileges among European princes and royal families. As revealed in several areas
of the detailed Ethiopian statement, sometimes such treaties are also drawn up in
furtherance of treacherous relations with African monarchs and on carefully
constructed falsehoods.

The sanctity of colonial treaties in many international proceedings is an
unfortunate legal fiction. In many cases the insufficiency or unreliability of these
very treaties are the causes of the entire disagreement or conflict. In relation to
the colonial treaties considered definitive in this case, one commentator notes:

These treaties or agreements carried annexes with unclear maps sketching
the rough outlines of the border. None of the proposed borders was ever
marked on the ground. There was great ambiguity on the names of places

and rivers on the maps, some of them occurring more than once.®

It must be conceded that the fault does not squarely lie with the Court or PCA,
since under the law and practice of international adjudication and arbitration the
parties themselves usually formulate the basis of the resolution of their dispute. In
this way, responsibility for this fallacy lies with African states. However, two things
may be noted. First the source of the legal advice that is available to most African
disputants is more often than not foreign and their international legal advisers are
mostly based in Western Europe. These so-called international law firms keep
recycling the same failed legal advice that contemporary African disputes
should be resolved by reference to resurrected colonial treaties of doubtful
providence. Second, it may be wondered whether it is not incumbent on
international courts to refuse to apply anachronistic or ‘illegal treaties’. At the
very least an international court should indicate quite clearly in its decision the
provenance it attaches to the treaties and/or their contents as presented to it by
the parties.®® The argument here is that in reality both the World Court and
the PCA are slavish in their acceptance of the bulk of colonial treaties and in
according undue respect to their contents. This appears to be the case even in the
clearest of instances where colonial treaties ought to be excluded for various
formal and substantive inconsistencies. Even the clearest geodetic data obtained
by GPS or cartographic evidence which contradicts a colonial treaty provision

65 Abbink, op.cit.

66 In the Land and Maritime Boundary Case, c.g. in response to the Cameroonian application ‘to specify
definitively’ the course of the land boundary as fixed by the relevant instruments of delimitation
the Court had no problem in deciding that: ‘contrary to what Cameroon appeared to be arguing
at certain stages in the proceedings, the Court cannot fulfil the task entrusted to it in this case by
limiting itself to such confirmation. Thus, when the actual content of these instruments is the
subject of dispute between the parties, the Court in order to specify the course of the boundary in
question definitively, is bound to examine them more closely’. Supra, note 13.
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would appear not to be enough ground to offset the apparent bias in favour of
the latter. In the Case Concerning the Frontier Dispute Case (Burkina Faso/Republic
of Maly) the Chamber of the International Court observed that: “The Chamber
cannot uphold the information given by the map where it is contradicted by other
lrustworthy information concerning the intentions of the colonial power’ (emphasis added).®”
It is clear then that the judicial instict of the IC] Bench has been to protect the
intentions of colonial powers nearly at any costs.

The problems with this approach are many. As Ethiopia stated in this case
although Italy and Ethiopia proceeded to sign a series of boundary agreements
from 1889 to 1908, the long-term expansionist objectives of Italian imperialism
were always maintained in principle. This policy culminated in Italy’s eventual
invasion of the whole of Ethiopia in 1935. To begin with, this shows that even the
colonial powers were never as punctilious about the treaties they signed in relation
to Africa especially when signed with African peoples and states. The question then
is why does there continue to exist an abiding respect for treaties that ultimately
had very little to do with the good of African states? Second, is there not a highly
persuasive argument that can be made that the sheer fact of the Italian invasion
and annexation of Ethiopia in 1935 is sufficient basis to consider as null and void
all treaties and unilateral maps that are now propped up? Indeed after the Second
World War, Emperor Haile Sellassie confirmed the invalidity of many of the
previous treaties and Italy renounced them in 1947 with the Peace Treaty.

It is no surprise that serious problems still beset the acceptance of the
Commission’s verdict in this case. That there are controversies attending the
implementation of the EEBC decision over a full decade after the PCA decision of
April 2002 is also unsurprising. This is because, among other reasons, the verdict is
sterile and incomplete in the issues taken into account. It must be admitted that in
many cases the inability of such an international arbitration to resolve the dispute
is due to factors extrinsic to the arbitration itself. Professor Abbink noted for
instance, that the decisions of the EEBC ignore ‘the deep-rooted mutual suspicion
still reigning between the two countries as well as the scepticism and distrust of
citizens of their national governments on the issue’.® He identified Badme, an
apparently insignificant village, as the_fons et origo of the Ethiopia Eritrea Conflict
and describes how it has acquired the status of a highly symbolic prize. Badme was
to Ethiopia what Bakassi was to Nigeria. President Isayas Afeworqi of Eritrea is
quoted, as having said after the conquest of the village of Badme in May 1998 that
giving up Badme would be like saying that the sun would set in the east. For the
government and people of Ethiopia, however, serious damage to national pride
has been perceived by the potential loss of a territory that has been administered
as part of national territory since the founding of the state. This is why Badme
continues to be a serious sore point of dispute and hostility between both states.
These are problems, which a legalistic arbitration award simplicta cannot resolve.

67 Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), 1986, IC]. Rep., supra note 13.
68 Abbink, op.cit., p. 1.
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The existence of corrupt military regimes, in some cases with a vested interest in
continuation of military hostilities increases the chances of recalcitrance. Therefore,
a more holistic approach to ADR is needed for Africa in this century.

The question that ought to be asked 1s whether the imposition of one particular
map (inadequacies and all), on a party to a demarcation exercise is fair and
equitable. Sight must never be lost of the acquired wisdom of writers who have
concluded with respect to boundary making and marking that:

The best means to ensure stability in general is to rely upon the consent of
the parties themselves, so that once the relevant parties have by whatever
means agreed upon a boundary line, that agreement constitutes a binding
obligation . . . the key to boundary delimitation lies in the consent of the
relevant states.®

Further ingredients for chaos were created in the Ethiopia—Eritrea dispute as a
result of the unusual situation whereby the EEBC was required to continue its
work by demarcating the boundary without provision for formal pleadings by the
parties or full oral hearings. The formalistic approach adopted by the EEBC to its
demarcation task, which disregarded local realities was bound to produce bizarre
consequences. It created even more resentment from local populations that were
cut off from their rivers, farms and other means of livelihood. This conclusion is
supported by paragraph 14A of the Commission’s Demarcation Directions of
8 July 2002, which states that with respect to the division of towns and villages;
‘The Commission has no authority to vary the boundary line. If it runs through
and divides a town or village, the line may be varied only on the basis of an
express request agreed between and made by both Parties.””® The written
comments submitted by Ethiopia on the draft of this provision expressed the hope
that it could be made more flexible so that demarcations could be more practical
and mitigate hardships. The Commission, however, rejected this suggestion,
largely based on the expectation that aggrieved states must still respect the finality
which the Parties had agreed to attach to the Delimitation Decision. This is,
however, difficult to reconcile with the Commission’s view that:

A demarcator must demarcate the boundary as it has been laid down in the
delimitation instrument, but with a limited margin of appreciation enabling
it to take account of any flexibility in the terms of the delimitation itself or of
the scale and accuracy of maps used in the delimitation process, and to avoid
establishing a boundary which is manifestly impracticable.”!

69 Shaw (1996), op.cit., p. 84.

70 Eritrea—Ethiopia Boundary Commission, “Observations” (21 March 2003), available at http://
www.pca-cpa.org/PDF/Obs. EEBC.pdf.

71 Eritrea—Ethiopia Boundary Commission, “Observations” (21 March 2003), published as an
addendum to the Progress Report of the Secretary-General on Ethiopia and Eritrea, UN Doc.
S/2003/257, of 6 March 2003.
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Despite this the Commission appeared to have determined a priori that there
would be no need for it to be flexible in the case because it is ‘not of the view that
there is to be derived from that practice a settled rule of customary international
law to the effect that demarcators not so expressly empowered nonetheless possess
such power’.”? In other words, the indications were indeed always there that
demarcation in line with the decision reached in this case would face immense
difficulties. To begin with the same rigidity and commitment to formalism that
typified the delimitation stage (and which has exposed the Commission’s work to
the strongest criticism by all sides to the dispute) continued unperturbed during
the demarcation phase. It is suggested that the Commission’s work would have
better chances of success had it adopted the more holistic view of the entire
exercise as a process.

8.4 Eritrea—Ethiopia Claims Commission (EECC)

Despite the criticisms discussed above, the Eritrea—Ethiopia dispute provides a
rich jurisprudence in many respects. One aspect of the case which will prove of
enduring value to African international law is the EECC’s handling of claims
of responsibility for damage and loss of life as a result of the boundary dispute.
After several hearings in addition to substantial memoranda filed by the parties
on significant questions related to jurisdiction, procedures and possible remedies,
the EECC, issued its Decisions Numbers 1-5.”* The modus operandi of the
EECC included formal and informal meetings with international organisations
such as the International Organization on Migration (IOM) and the Red Cross
to discuss technical issues relating to the design and implementation of possible
mass claims filing systems as well as the gathering and presentation of evidential
proof of aspects of the claims. The EECC adopted its own Rules of Procedure

72 Ibid., p. 23. In classic and unrelenting fashion symptomatic of the conservative jurisprudence of
the main international courts and tribunals it is stated that ‘the Commission is, as already noted,
constrained by the terms of the December 2000 Agreement. The Commission is unable to read
into that treaty language, either taken by itself or read in the light of the context provided by other
associated agreements concluded between the Parties, any authority for it to add to or subtract
from the terms of the colonial treaties or to include within the applicable international law
elements of flexibility which it does not already contain’. This is very difficult to reconcile with
paras 1. and 2 of the Eritrea—Ethiopia Boundary Commission Determinations, 7 November 2002,
available at http://pca-cpa.org/PDF/EEBC/Determinations071102.pdf.

The EECC (established pursuant to Art. 5 of the Agreement signed in Algiers 12 December 2000)
was directed to ‘decide through binding arbitration all claims for loss, damage or injury by one
Government against the other, and by nationals (including both natural and juridical persons) of
one party against the Government of the other party or entities owned or controlled by the other
party that are (a) related to the conflict that was the subject of the Framework Agreement, the
Modalities for its Implementation and the Cessation of Hostilities Agreement, and (b) result from
violations of international humanitarian law, including the 1949 Geneva Conventions, or other
violations of international law’. Pursuant to the December Agreement, the Commission is an
independent body. Its seat is in The Hague, although it did meet informally with the parties
elsewhere. The Commission’s composition was as follows: Prof. Hans van Houtte (President);
Judge George Aldrich (appointed by Ethiopia); Mr John Crook (appointed by Eritrea); Dean James
Paul (appointed by Ethiopia); Ms Lucy Reed (appointed by Eritrea).

7

(&%)


http://pca-cpa.org/PDF/EEBC/Determinations071102.pdf

204 Arbitral route to settlement

which are based on the PCA’s Optional Rules for Arbitrating Disputes between
States. In December 2001, both parties filed their claims in compliance with the
12 December 2001 filing deadline established by Article 5(8) of the December
Agreement. Neither party utilised the possibility, created by Chapter Three of the
Commission’s Rules, of filing claims utilising possible mass claims procedures.
State-to-state claims were filed on behalf of the government of Ethiopia against
Eritrea. Eritrea on the other hand also filed claims on its behalf, as well on behalf
of certain named individuals. The mutual claims related to such matters as the
conduct of military operations in the war front zones, the treatment of Prisoners
of War (POW) and of civilians and their property, diplomatic immunities and the
economic impact of certain government actions during the conflict.

The EECC bifurcated its work, dealing first with issues of liability and
subsequently with the determination of damages. It began with the two parties’
claims alleging mistreatment of their respective prisoners of war, followed by their
claims of misconduct relating to the armed conflict in the Central Front and
the allegations of mistreatment of civilians. In August 2002, the President of the
Commission met in Geneva with officials of the International Committee of the
Red Cross to determine whether the ICRC would consent to the parties’ use of
certain materials originated by the ICRC but in the possession of the parties
in relation to their POW claims. Although the ICRC made available to the
Commission and the parties copies of all relevant public documents, it nevertheless
concluded that it could not permit access to other information. That decision
reflected the ICRC’s deeply held belief that its ability to perform its mission
requires strong assurances of confidentiality.’”* The Commission was not very
appreciative of this principled stance and wrote that; ‘the Commission believes
that, in the unique situation here, where both parties to the armed conflict agreed
that these documents should be provided to the Commission, the ICRC should
not have forbidden them from doing so0’.”>

On 1 September 2003, the Federal Democratic Republic of Ethiopia asked
the Commission to provide an interpretation of the partial award in Ethiopia’s
claim under Article 21 of the Commission’s Rules of Procedure. However,
after consideration of the views submitted by both parties, the Commission
declined the request and expressed doubts as to whether it involved a matter
of interpretation for purposes of the Rules. The Commission held hearings
in camera at the Peace Palace on the Central Front claims,’® Home Front
claims,”” liability claims,’® first’® and second damages phases between November
2003 and May 2008. Several partial awards, thus, were given by the EECC over

74 See Gabor Rona, “The ICRC Privilege Not to Testify: Confidentiality in Action”, 84 Int’l Rev. Red
Cross (2002), p. 207.

75 Partial Awards, Prisoners of War — Eritrea’s Claim 17, para. 53, p. 13.

76 Partial Awards, released 28 April 2004.

77 The Partial Awards, released 17 December 2004.

78 The Partial Awards, as well as the Commission’s Decision No. 6, released 19 December 2005.

79 Ibid.
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the years.?? The Commission rendered its final awards on damages in each party’s

claims on 17 August 2009.%!

The EECC in many ways has been a unique contribution to the law and
practice of boundary dispute settlement. A myriad of issues were dealt with that
may prove instructive to future disputants on the continent. For instance, the fact
that the existence of war over territory does not exempt combatants and state
parties from their obligations under international law even in relation to the
treatment of POWs is a valuable lesson for African states. The fact that the specific
issue of POWs (involving approximately 2,600 Eritrean POWs in Ethiopia and
1,100 Ethiopian POWs in Eritrea (between the start of the conflict in May 1998
and August 2002)) was extensively considered and appropriate blame pronounced
upon by the EECC contributes to making future wars in Africa less dangerous
both for combatants and the general population as well.

80 The Partial Awards as indicated by the EECC are as follows: Prisoners of War — Eritrea’s claim 17;
Prisoners of War — Ethiopia’s claim 4; Central Front — Eritrea’s claims 2, 4, 6, 7, 8 and 22; Central
Front — Ethiopia’s claim 2; Civilians claims — Eritrea’s claims 15, 16, 23 and 27-32; Civilians
claims — Ethiopia’s claim 5; Western Front, Aerial Bombardment and Related claims — Eritrea’s
claims 1, 3, 5, 9-13, 14, 21, 25 and 26; Western and Eastern Fronts — Ethiopia’s claims 1 and 3;
Diplomatic claim — Eritrea’s claim 20; Diplomatic claim — Ethiopia’s claim 8; Loss of Property in
Ethiopia Owned by Non-Residents — Eritrea’s claim 24; Economic Loss throughout Ethiopia —
Ethiopia’s claim 7 and jus ad bellum — Ethiopia’s claims 1-8.

Final Awards: Pensions — Eritrea’s claims 15, 19 and 23; Ports — Ethiopia’s claim 6. See further
Progress Report of the Secretary-General on Ethiopia and Eritrea, 4 September 2003; UN Doc.
S/2003/858; Progress report of the Secretary-General on Ethiopia and Eritrea, 19 June 2001,
UN Doc. S/2001/608.
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9 Case study: mediation route
to settlement: the dispute
between Malawi and
Tanzania over Lake Nyasa

Since Malawi became independent on 6 July 1964, diplomatic relations with
Tanzania its north-eastern neighbour have been strained.! The open dispute
between the Republic of Malawi (Malawi) the United Republic of Tanzania
(Tanzania) concerns the location of the border between the two states on or at the
perimeter of Lake Nyasa/Malawi (the Lake). The Lake is recognised as the third
largest in Africa, and is located at the bottom of the Great African Rift Valley
where it covers an estimated 29,600 square kilometres.” The Lake’s shoreline
borders western Mozambique, eastern Malawi and southern Tanzania. The main
issue of contention is whether, as Tanzania claims, the boundary demarcating the
two states should be placed along the middle of the Lake; or, as Malawi claims, it
should run along the Lake’s eastern shoreline of the territory of Tanzania.
Essentially, therefore, the dispute ‘relates to whether Tanzania or Malawi exercise
sovereignty over the eastern half of the northern part of the Lake separating
Tanzania and Malawi.”® The border issue is further complicated by a recent
history of grants of exploration licences by Malawi over the same Lake.*

1 Some of the materials referred to in this section of this chapter are held on file by the author but
all other materials are in the public domain.

2 James Mayall, “The Malawi-Tanzania Boundary Dispute”, Vol. 11, The Journal of Modern African
Studies, No. 4 (December 1973), p. 611.

3 Chris Mahony, Hannah Clark, Meghan Bolwell, Tom Simcock, Richard Potter and Jia Meng,
“Where Politics Borders Law: The Malawi-Tanzania Boundary Dispute”, New Zealand Centre for
Human Rights Law, Policy and Practice — Working Paper (2014), p. 1. The writers note that: “The dispute
is complicated by historical shifts in the positions of the parties and the former colonial powers.
Tanzania was a German colony until 1919 when it was awarded to Britain under the Treaty
of Versailles, making it, like Malawi (then Nyasaland), a British territory. While the British
colonial view of the boundary may have been inconsistent, the German and British authorities
had formally agreed under the 1890 Heligoland Treaty ... that the border ran along the
Lake’s eastern shoreline’. “Two Additional Companies Awarded with Exploration Rights by
Malawi amid Unresolved Lake Dispute”, Mining in Malawi (15 November 2013) available at
http://mininginmalawi.com/2013/11/15/two-additional-companies-awarded-with-exploration-
rights-amidunresolved-lake-dispute/accessed on 2 September 2014.

4 Malawi has indeed awarded oil exploration licences covering the disputed part of the Lake
to Surestrcam Petroleum. Currently four companies have been awarded exclusive prospecting
licences for six blocks on the Lake: Block 1: SacOil (awarded in 2012, 12,265 sq. km, north-western
block bordering Tanzania and Zambia, all environmental work expected to be complete by the
third quarter of 2014); Blocks 2 and 3: Surestream Petroleum (awarded in 2011, 20,000 sq. km,
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The dispute was submitted for mediation by the High Level Mediation Team
on the Boundary Dispute between Tanzania and Malawi over Lake Nyasa/
Malawi (HLMT) which operates within the Forum for Former African Heads
of State and Government (the Africa Forum).> The body was established on
11 January 2006 in Maputo, the Republic of Mozambique as an informal
network of former African Heads of State and government and other African
leaders. The mediators of the Africa Forum are former African Heads of State
and government and other African leaders whose individual and collective
experiences are considered ‘treasures that must be tapped and used for the
benefit of the African peoples.”® It is designed essentially to support the imple-
mentation of the broad objectives of the African Union (AU) and its New
Partnership for Africa’s Development (NEPAD) initiative, at national, regional
and sub-regional levels.’”

On 21 December 2012 its chairperson, Joaquim Alberto Chissano, former
President of the Republic of Mozambique, received an official joint application
requesting the Africa Forum to mediate between Tanzania and Malawi concerning
their dispute. Following the submission, the Executive Secretariat of the Africa
Forum (ESAF) supported the Chairperson in identifying and selecting the HLMT
from members of the Africa Forum within the Southern African Development
Community (SADC) sub-region to conduct the mediation process. Following
necessary consultations it was decided that the HLMT would be composed of
three members including Joaquim Alberto Chissano, former President of the
Republic of Mozambique and Chairman of the AF; Thabo Mbeki, former
President of the Republic of South Africa and member of the AF; and Festus
Mogae, former President of the Republic of Botswana and member of the Africa
Forum. Subsequently, it was agreed that HE Joaquim Chissano should lead the
HLMT.

Members of the HLMT agreed to be guided by the principle that the HLMT
should be independent, autonomous and totally neutral without bias or prejudice
to any party. The HLMT is supported by a team of Legal and Other Experts
(LOE), who advise them on legal and other technical issues based on their
individual and collective expertise in the area of international boundary disputes.
Additionally, the HLMT is assisted by the Africa Forum ad hoc secretariat based in
Maputo which provides technical, logistic and administrative support. Initially,

north and central blocks on Lake Nyasa/Malawi); Blocks 4 and 5: RAKGAS (awarded in
2013); Block 6: Pacific Oil and Gas (awarded in 2013); Surestream Petroleum, the company
holding the largest licence on the Lake, is an independent UK-based oil exploration company
founded in 2004.

M. Banda, “Two Million People Hold their Breath Over Lake Malawi Mediation”, in Inter Press
Service News Agency, 3 March 2013, viewed on 10 December 2013, http://www.ipsnews.
net/2013/03/two-million-peoplehold-their-breath-over-lake-malawi-mediation/; “The Malawi-
Tanzania Border Dispute, Voices from the frontiers”, in Nation on Sunday, 14 April 2013, viewed on
18 January 2014 http://wwwscribd.com/doc/ 135817434/ The-Malawi-Tanzania-Border-
Dispute-Voices-from-the-frontiers.

6 See the Mission statement of the Africa Forum at www.africaforum.org

7 Ibid.

&
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ESAF also established a Support and Technical Advisory Group (STAG) as the
Secretariat of the HLMT.

In their joint application, the parties proposed that the African Forum should
incorporate eminent jurists, preferably from the SADC region, as well as recog-
nised international experts, for expert guidance. Thus, the selection of the LOE
was based on their expertise in the area of border disputes and international
boundary issues.® It is pertinent to add here that this dispute is still ongoing as at
the date of publication of this book and the HMLT is still seised of the matter.

9.1 The applicable treaties and instruments

Both parties agree that the Anglo-German agreement of July 1890 or Heligoland-
Zanzibar Treaty (hereafter the 1890 Treaty) is binding on them. Malawi argues on
the strength of Article 1(2) of the text of the treaty and on the basis of subsequent
practice as a tool for interpretation. Tanzania notes that Article VI allows for
rectification. It emphasises that the Article provides for rectification of the
delimitation set out in Articles I to IV. As a result, it maintains, that the delimitation
described in Article I(2) is not conclusive. Other applicable laws and key legal texts
governing the dispute include the following; Boundary Treaty between Britain and
Portugal of 1891, which delimits, nter alia, the boundary between Malawi and
Mozambique in the area of Lake Malawi; Treaty of 1901, between the United
Kingdom and Germany, which addresses the boundary ‘between Lakes Nyasa and
Tanganyika’; The Organisation of African Unity Charter of 1963, especially
Article IIT (3) and (4) which require, respectively, the respect for the territorial
integrity of each state as well as the peaceful resolution of disputes (including
boundary disputes); Resolution of the Organisation of African Unity (OAU)
AHG/Res. 16(1), Border Disputes Among African States, First Ordinary Session
of the Assembly of Heads of State and Government Held in Cairo, UAR of 1964
(‘the 1964 OAU Cairo Declaration’); Article 3, Settlement of Disputes with Third
Parties, Vienna Convention on Diplomatic Relations of 18 April 1961; The Vienna
Convention on the Law of Treaties, 1969, especially article 62 on Fundamental
Change of Circumstances, Tanganyika Legislative Council, Official Report (Dar
es Salaam), 12 October 1960; German Joint Boundary Commission (JBC) of

8 Accordingly, the following names were identified to compose the LOE team: Judge Raymond
Ranjeva, former Judge of the International Court of Justice (ICJ); Prof. George Kanyeihamba,
former Judge of the Supreme Court of Uganda, Presidential Legal Advisor, AG and Ministry of
Justice; Dr Gbenga Oduntan, senior lecturer of International Commercial Law at Kent Law
School and member of the Nigerian team at the IC]J on the Bakasst Peninsula Case; Dr Dire David
Tladi, Counsellor and Legal Advisor of the Permanent Mission of South Africa to the UN,
Department of International Relations and Cooperation (DIRCO), Republic of South Africa and
current member of the UN International Law Commission (UNILC); Judge Barney Afako, legal
advisor at the AU high level implementation panel on Sudan (AUHIP), private consultant, part-
time Immigration Judge in the United Kingdom; Prof. Martin Pratt, director of research,
International Boundaries Research Unit (IBRU) in the Department of Geography, Durham
University; Dr Miguel Alberto Chissano, President of the National Institute for Maritime and
Border Affairs, Republic of Mozambique; and Judge Abdul Koroma, former Judge at the IC]J.
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1898; Anglo-German Joint Commission (1904—6); German—Portuguese Joint
Boundary Commission (1909); Anglo-Belgian Boundary Commission (1923); and
Anglo-Portuguese Boundary Commission (1954).

9.2 Malawi’s position

In the view of Malawi, the 1890 Treaty between Britain and Germany, which
delimited spheres of influence between them across Africa became the de jure
boundaries between the two territories now known as Malawi and Tasmania.
Article I(2) of the Treaty states as follows:

To the south by a line starting on the coast at the northern limit of the
Province of Mozambique ... till it reaches Lake Nyasa; thence striking
northward, it follows the eastern, northern, and western shores of the Lake to the northern
bank of the River Songuwe.

Therefore, for Malawi the boundary between the two countries in relation to
Lake Malawi is on the shoreline leaving the whole lake to Malawi. Malawi also
crucially believes that the relevant subsequent practice between both states
confirms its interpretation of Article I(2) of the Agreement. In this regard, Malawi
relies on two later treaties in support of the ‘shoreline boundary’. The first is the
boundary treaty between Britain and Portugal of 1891, which delimited, wnter alia,
the boundary between Malawi and Mozambique in the area of Lake Malawi.
Adopting the same approach as the 1890 Treaty, it delimited the boundary in the
area of the Lake in Article I(2) in accordance with a shoreline boundary as follows:

To the west by a line, which starting from the above-mentioned frontier on
Lake Nyasa, follows the eastern shore of the lake southwards as far as the
parallel of latitude 13 degrees 30 south; thence it runs in a southerly direction

to the eastern shore of Lake Chiuta, which it follows. . .°

The second treaty is the treaty of 1901, between the United Kingdom and
Germany which addressed the boundary ‘between Lakes Nyasa and Tanganyika’.
In relation to the 1901 Treaty, Malawi notes that there are two points of
significance. First that it concerned only the boundary between Lake Nyasa and
Lake Tangayika and did not address any aspect of the boundary between Malawi
and Tanzania. Second, the fact that this particular instrument of rectification
exists 1s an indication that rectification of the boundary could occur only by treaty

and by no other means.!’

9 Itis to be noted that the 1891 Treaty between Britain and Portugal contained, at Article VII, an
equivalent to Article VI of the 1890 Treaty.

10 The possibility of rectification of the pertinent boundaries was explicitly envisaged and there were

indeed five separate rectifications of this sort although only one concerned the Malawi-Tanzania

boundary. The other four rectifications concerned the boundaries as between Tanzania—Zambia;
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Malawi, maintains that Tanzania in both its pre- and post-independence
political and official statements has always accepted the 1890 Treaty as the
basis of the boundary between the two countries in relation to Lake Malawi/
Nyasa. Malawi particularly draws strong support for its views on a statement
made in 1960 by Julius Nyerere, the former Tanzanian Chief Minister who stated
as follows:

.. .but one point which I think I must emphasize again, which was raised by
my Hon. Colleague the Minister for Information Services and repeated by
the Attorney General is there is now no doubt at all about the boundary.
We know that not a drop of the water of Lake Nyasa belongs to Tanganyika
under the terms of the agreement, so that in actual fact we would be asking
a neighbouring Government as the Attorney-General said, to change the
boundary in favour of Tanganyika. Some people think this is easier in the
case of water and it might be much more difficult in the case of Land. I don’t
know the logic of this.!!

Malawi has also referred to what it regards as objective third-party evidence
supporting the shoreline boundary position. Examples relied on include the
OAU Declaration of 1964 on the inviolability of African boundaries inherited at
independence.'? As a result Malawi believes that the position taken by Tanzania
necessarily calls into question the stability of many African boundaries including
in some cases, those that have since assumed the status of internal administrative
boundaries within states.

Malawi is of the firm view that equity is in its favour in relation to the facts of
this dispute. To demonstrate this claim Malawi has pointed out and emphasised
the lop-sided nature of the general geography of the sub-region which apparently
is in the favour of Tanzania. Malawi’s status is that of a small, landlocked and
densely populated small state, which actually i1s one of the most economically and
geographically disadvantaged in Africa. In contrast, Tanzania is described as a
vast country with access to the sea along a long Indian coastline. Malawi is thus of
the opinion that even arguments of equity will militate in its favour as Tanzania is
better endowed geographically than Malawi.

In the light of the foregoing, Malawi is strongly of the view that the delimitation
of a shoreline boundary in the Lake by the 1890 Treaty was not a mistake or an
oversight, whether by the standards of the time or those of the modern times. In
other words the preservation of the waters of the Lake as part of the sovereign

Uganda—Rwanda; Uganda—Tanzania and Kenya—Tanzania. The treaty rectifying the Kenya—
Tanzania boundary was, however, not signed due to the outbreak of the First World War in 1914.

11 Tanganyika Legislative Council, Official Report (Dar es Salaam), 12 October 1960.

12 Resolution AHG/Res. 16(1), Border Disputes Among African States; Organisation of African
Unity, Resolution Adopted by the First Ordinary Session of the Assembly of Heads of State and
Government Held in Cairo, UAR from 17-21 July 1964, Resolutions AHG Res. 1 (1) - AHG
Res.24(1).
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territory of Malawi was intended by the colonial powers, and recognition of the
importance to Malawi of the Lake, in the sense of deliberate preferential
advantages in favour of the then German colony of Tanganyika had already also
been taken into consideration.

A significant issue in the Malawian position in this dispute is that it believes that
the only route for revision of the boundary is through a subsequently agreed
treaty. Malawi has, therefore, maintained that any revision of the boundary
between Malawi and Tanzania would have to follow the same principle adopted
in the case of the Malawi-Mozambique boundary, which is that a boundary
based on a treaty can only be modified by a subsequent treaty. In the absence of
such a treaty it is denied that Tanzania can secure a variation of the 1890
boundary by reason of unilateral assertion of a claim.

A very serious issue between the parties has been the right of access of the
affected local population to the Lake. Malawi has acknowledged the importance
of the Lake to the local Tanzanian population along the shoreline. Malawi has
thus committed itself to do everything to ensure access to the Lake by the
Tanzanian local population for their livelihoods. This position Malawi admits is in
consonance with the 1890 treaty to the extent that it incorporated important ele-
ments of the Act of Berlin of 1885 (concerning free trade) and also addressed
other elements of access to the Lake by the inhabitants of both sides.!* Malawi
indeed hopes that the Forum handling the mediation between both states will
assist the two sides in ‘ensuring mutually agreeable arrangements for access to the
Lake for the benefit of all those who live along its shores under the u