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IIpenucioBue

Hacrosmiee n3manme BeixomuT B rox 60-metus [ToGenbl aHTUTUTIEPOBCKUX CHJI BO BTopoit MUpOBOIL BoitHE.
[Mpomieaime qecATUIECTUS AIOT BO3MOXHOCTh OOBEKTUBHO OLIEHUTh 3HAYCHUE 3TOTO BETMYANUIIIETO COOBITUS IS
cyaed MUPOBOro cOOOIIEeCTBAa M MEXIYHApOAHOTO IMpaBa. B mpoTuBHOM cilyyae nobGena AepxaB (hallircTCKOM
«ocu» Tokno — Pum — DbepnauH npeBpaTuia Obl MHOTHME TOCYyJapcTBa B KOJOHUU W TOJYKOJOHUU C
COOTBETCTBYIOILIMM peXXUMOM. Pernaroinii BKiaa B pa3rpoM ruTiaepoBcKoii ['epmMaHuy BHecaa Hailla cTpaHa. Jus
Hee 9TO ObLIa OTeuyecTBeHHasl BOIHA, a TOUHee — BoitHa HapogHas. [lobena Oblia ofaep:KaHa HAIIMM HapOIIOM,
HECMOTPSI HA HEMCUMCIIMMbIE XePTBbI, TOPOXKIEHHbIE BHEITHUMU U BHYTPEHHUMU (DaKTOpaMu.

B obGecrieueHun cOTpyaHMYECTBA TOCYJAapCTB aHTUTUTIEPOBCKON KOAMWIIMKM BaxkHasl poJib MpUHAIeXxasa
MEXAyHaponHbIM goroBopaM. C HX TOMOIIBIO KOOPAMHUPOBAIACH TOJWUTHKA, BOCHHOE M WHbBIE BUIbI
coTpynHuyecTBa. BbulM ompenesieHbl OCHOBHBIE OPMEHTHUPHI TMOCAEBOEHHOTO MHUpa. JlOCTaTOYHO BCIOMHMTh
ncropuueckue cornaiieHus Antel u [Morcnama. ITocieBoeHHOE MOJOXEHWE ObUIO YPETYJIMPOBAHO AEMOKpAaTUYe-
CKHMMU ToroBopaMu o mupe 1948 r.

O 3HauyeHuu I[1oGeabl FOBOPSAT MEPOIPUSITHSI, IPOBOAMBIIIKECS FOCYIAPCTBAMU B 4eCTh 60-i1 rogoBIIUHEL. [1o
nanunatuBe crtpaH CHIT T'enepanphas Accambines OOH B Hosiope 2004 r. mpuHsUIa pe3OJIOLUIO,
MPOBO3MIANIABIIYIO 8 ¥ 9 Mas JIHAMM MaMsITH U IPUMUPEHUS. Pe30mous mpu3biBaeT Bce CTPaHbl OObEANMHUTD
ycwiusl B 60pb0e ¢ HOBBIMU BbI30BAaMM M Yrpo3aMu Mpu TjaBeHcTBylolleil ponu OOH, caenath Bce BO3MOXHOE
IUTSL yPETyTMPOBaHUS CIIOPOB MUPHBIMU CPEACTBAMU B COOTBETCTBUU ¢ YcTaBom OOH.

Bropas MmupoBas BoiiHa moKa3zaja, CKOJIb CEPbe3HBIMU OMACHOCTSMHU YIPOXKAET YEJIOBEUECTBY CIOXHMBIIASICS
MupoBasi cucrteMa. [103TOMy COIO3HUKM YOCIWUIU CEPhe3HOE BHUMAaHUE CO3MaHUI0 WHCTUTYTOB, CITIOCOOHBIX
U3MEHUTh CUTYallMIO B JIYUIIYI0O CTOpOHY. BaxHeiilee 3HaueHWe KMMEJO CO3MaHWE BCEMUPHOU OpraHu3alvu
0€30IMacHOCTU U1 TIOBBILIEHUsI POJIM MeXIyHapogHOro IpaBa. buina yupexneHa Opranuzauusi OObeIUMHEHHBIX
Hauwuit, ycraB KoTOpoii paccMaTpuBaeTcsl Kak cBoeoOpasHasi KOHCTUTYIIMSI MUPOBOTO coolIiecTBa. BriepBoie B
HWCTOPUHM YCTaB 3aKpernu OCHOBHbBIE LW U MPUHUUILI BHELTHE! MOJIUTUKU U MeXIyHapoaHoro mnpasa. Cpenu
HHUX 0CO00€ MECTO 3aHMMAeT IIeJb «U30aBUTh TPSAYIINE TTOKOJEHUSI OT OeNCTBUI BOWHBI», a TakXke MPUHLIMIT
HEeNPUMEHEHMSI CUJIBI.

CoOOTBETCTBYIOIINE TMPUHITUIIBI OBUTM CHOPMYIMPOBAaHBI Ha 0a3e aHaiM3a WCTOPUU MEXIyHApOIHBIX
OTHOUIEHUIT U COBPEMEHHOTO MX COCTOSIHMS. B pe3ynbrare Ha UX OCHOBE Pa3BUBAJIOCH MEXIYHAPOAHOE TpaBo.
CoBepIlIeHCTBOBAJIOCh M coiepxkaHue 3Tux npuHoumnoB. B 1970 r. I'enepanbHast Accambnes OOH mpunsia
JleknapalMio O MOPUHIMIIAX MEXIAYHApOIHOTO TMpaBa, KacalollMXCsl OPYKECTBEHHbIX OTHOLIEHUN U
COTPYIHUYECTBA MEXIY TocyaapcTBaMu B cooTBeTcTBMU ¢ YcTaBoM OOH. [leknapaiius paciivpuiia 1 yTOUHUIA
coiepxxaHue mnpuHUMIOB. CyllleCTBEHHOE 3HauyeHWe B 00IIeM IMpouecce uMmena Jleknapauusi NPUHLMIIOB,
comepxkaniascs B XeabcuHKCKoM 3akimounteabHoM akte CBCE 1975 T.

[TpUHIATIBI BBIpAXKAOT W OXPAHSIOT KOMITIEKC OOIIeYeIOBEUYSCKIX IIEHHOCTEH, B OCHOBE KOTOPBIX JIeXKaT
BaXHEWIIMe — MHUpP U COTPYAHMYECTBO, IIpaBa 4YeJOBeKa. OTU TMPUHIUIIBI CIyXaT WASHHON omopoit
(YHKIIMOHUPOBAHUS U Pa3BUTUSI MEXITYHAPOJHOIO TTpaBa.

CreyeT OTMETUTh, YTO MEXAYHApOIHOE MPaBO MPOIOJIKAIO Pa3BUBAThCS U B TOMIBI XOJOAHOW BOMHBI, UTO
CBUJIETEJILCTBOBAJIO O €r0 HEOOXOAMMOCTH ISl CJIOXKMBILEHUCST MEXAYHAapOIHOW CUCTEMBI rocynapcTB. bbuin
KOIM(MULIHUPOBAHBI HOPMBI O TUIIJIOMAaTUYECKMX U KOHCYJIbCKUX OTHOLIEHUSIX, O CIIelMalIbHbIX MUCCcUsIX. Ocoboe
3HaueHUEe MMeJIOo MpUHITHE BEHCKOUW KOHBEHIIMU O TMpaBe MEXIyHapOTHBIX JOroBopoB 1969 r., KoTopas B
ornpenesieHHO Mepe KoauduuMpoBaja MpolecC CO3AaHUS U NEWCTBUS HE TOJBKO TOTOBOPOB, HO U MHBIX
npaBoTBOpUeckuX akToB. Kommdukaius ObUla COMpsKeHAa € MPOTPECCUBHBIM Pa3BUTHEM MEXTYHAPOTHOTO
npana.

B MeXIyHapomHOM TIpaBe TOSIBWJINCH HOBBIE OTPAC/iIM, KOTOPBIE COOTBETCTBYIOT €0 HOBBIM (DYHKIIHSIM.
Oco0eHHO TToKa3aTeJIbHa B 3TOM IIIaHe O0Tpacib «MeXayHapomgHoe IIpaBo YeloBeKa». M3 Ipyrux HOBBIX OTpacieit
MEKIYHapOIHOIO IIpaBa cjlenyeT BheanTh «[IpaBo MeXayHapomHOU Ge30macHOCTH». OIBIT aHTUTUTIEPOBCKOM
KOQJIMLIUU TTOKa3aJl, YTO COBMECTHBIMU YCUJIUSIMU TOCYIapCTBa CIIOCOOHBI ITOOEIUTh arpeccopa v IMpuBJeYb ero K



MEXIyHapOIHO! OTBETCTBEHHOCTH. DTO JaJI0 YBEPEHHOCTb B UX CIIOCOOHOCTU OOECIIEUUTD MOCAEBOEHHBI MUP U
0e3omacHOCTb. Arpeccusi TNpU3HaHa TATYaMIIUM MpecTyruieHueM. B aToil cBsI3M ocoboe 3HaueHue MMeeT
npob6siema pazopyxkeHus. B 1959 r. no ununmatuse CCCP Obla npuHsTa pesomtouust ['eHepaabHol Accambien
OOH, kacaro1iasicst BCeoOObEMITIOLIETO 1 TMTOJTHOTO pa3opyKeHUsT KaK KOHEUHOIM LIeJU.

K HOBBIM oTpacisiMm MeXIyHapomIHOTO TpaBa CJeAyeT TakKe OTHECTM KOCMMYecKOoe IpaBo, IpaBo
MEXIyHapOIHBIX OpraHM3alMii, MpaBo oKpyxXatouleit cpeabl. KopeHHbIe M3MeHEHUsT ObUIM BHECEHBI B MOPCKOE
MPaBO B COOTBETCTBUU C HOBBIMU PEATUSMU. DTOT MOMEHT OTHOCUTCS M1 KO MHOTMM WHBIM OTpPAcJIsiM, HAalIpUMep
K BO3AYIITHOMY TIpaBy, K 9KOHOMMYECKOMY TpaBy u ap. Ocoboe 3HauYeHWe IS MEXIYHApPOAHOIO MpaBa UMeEeT
npunsatue B 2002 r. I'enepanbHoit AccambOneeit OOH crateit Ycraa OOH 00 OTBETCTBEHHOCTM TOCYIAapCTB 3a
MEXIyHapOIHO-TIPOTUBOIIpaBHble JesiHWs. B pesdynbrare Bo3HMKIa oTpacib «[IpaBo MexayHapomgHoOM
OTBETCTBEHHOCTH», OT KOTOPOil B 3HAYUTEIbHONH Mepe 3aBUCUT 3(POEKTUBHOCTH MEXIYHApOIHOTO IIpaBa,
YPOBEHb €r0 Pa3BUTOCTH.

[MpuBeneHHble (haKThl CBUIETENBCTBYIOT, UTO Mocje [lobenpl aHTUTUTIEPOBCKOW KOAIMUMU HACTYMUI
30JI0TOM BEK MEXAYyHAapOMIHOro Ipapa. 3a uctekiire 60 JeT OHO MOMYYMI0O HEM3MEPUMO OOJIbIIEe pa3BUTHE, YEM
3a BCIO MPEIbIIYIIYI0 UCTOPUIO. Peub MOET He TOJBKO O KOJWYECTBE HOBBIX MPUHIIMIIOB U HOPM, HO U 00 MX
XapakTepe, O COBEPIIEHCTBOBAHNM MeXaHU3Ma UX (PYHKIIMOHUPOBAHUSI.

Takum obpaszom, ITobGena cosmana yciaoBus st (OPMUPOBAHUSI CUCTEMBbI MEXAYHApPOIHBIX OTHOIIEHUIA,
CMOCOOHON OO0ECNeuynTh HOPMaJibHbIE B3aMMOOTHOLIEHMSI MeXOy rocygapctBaMu. OHa Jokaszana, 4YTO
COBMECTHBIMU YCUJIMSIMU TOCYIapcTBa CIIOCOOHBI PELIUTh caMble CJIOXKHBIE 3anaun. OMHOM U3 XapaKTepHbBIX YepT
COBPEMEHHOM CUCTEMbI MEXIYHAPOIHBIX OTHOIICHUI SBISETCA TMOBBIIIEHHOE BHMMaHUE K MEXIYHAPOIHOMY
MpaBy, YBaKeHUE KOTOPOTO — HEOOXOAUMOE YCIOBUE BbIXKMBAaHUS YesloBeYeCcTBa. DTa uepTa MposiBUIIa cedsl Jaxe
B CJIOXXHBIX MOJIUTUYECKUX YCIIOBUSIX XOJIOAHOI BOMHBI. BMecTe ¢ TeM MeXXayHapOoaHble OTHOILIEHUS CTaBsT Mepet
rocyaapcTBaMu Bce 6osiee TpyaHble 3agauv. HeoOXoaUuMBbIM YCIOBUEM HX PELIEHMS SIBJISIETCS MOBBIIIEHWE POJIU
MEXTYHAPOTHOTO MpaBa Ha MEXIyHAPOIHOU apeHe 1 eTo BIMSIHUE Ha BHYTPEHHIOK XMU3Hb HAPOIOB.

* ok ok

YenoseuecTBo BeTynuiio B XXI BeK, KOTOpbIN XapaKTepU3yeTCsl HapacTalolluM TpolieccoM robdanuzauuu. B
pe3yabpTaTe KaXIblil YeJIOBEK CBSI3aH C APYTMMU JIIOIbMU MHOTOOOPa3HBIMU OTHOIIEHUsIMU. O0pa3yercs enruHoe
MUpPOBOe coobIecTBo. He Tonbko G1aromnosydne, HO U BBDKUBAHUE YETOBEYECTBA MOXKET OBITh 00€CIIeUeHO U
COBMECTHBIMU YCWIMSIMU TOCYAApCTB M HaponoB. CeromHsi OT COCTOSIHUS MEXIYHAapOJHOW CHUCTEMBbI
B3aMMOOTHOIIIEHU TOCYIapCTB 3aBUCUT O€30MTACHOCTH 1 OJ1aTOTOyIre KaXKI0i CTPaHbI.

Bce 310 mpumaetr ocoboe 3HaUeHUE MEXIAYHApOAHOMY IpaBy, 0€3 KOTOPOro MeXIyHapoJHas CUCTeMa He B
COCTOSIHUM HOpMajibHO (yHKIMOHUpoBaTh. He ciydailHo 3HaueHUe oOecrieueHUs BEpXOBEHCTBA MpaBa B
MEXIYHApOIHBbIX OTHOLIEHUSIX TMOAYEPKUBAETCSI CaMbIMM BaXXHBIMU JOKYMEHTaMM, BKJIIOYas MPUHSTYIO Ha
Cammure Teicssuenerust Jeknapauuio Teicsuenetrss OOH 2000 r.

K coxaneHuio, Ha TIyTU MOBBIMIEHUS 3(POEKTUBHOCTH MEXIYHApOIHOTO IIpaBa CYILIECTBYeT HeMajo
npensatcTBuii. OOHO M3 TJaBHBIX — OTCTaBaHME TMOJUTUYECKOTO MBIIIJIEHUSI W TPABOBOIO CO3HAHUS OT
MOTPeOHOCTE HaIllero BpeMeHU. AMEpPUKAHCKUE CIEeLUMAIUCTHl KOHCTAaTUPYIOT, 4YTO CpEAHUM Cyabs U
3aKOHOJATEIb <«HE WMEIOT IIPeACTaBIeHMSI O OOJBIIMHCTBE MeEXAyHapoaHbix Hopm» (mipod. C. Pathep)'.
[ToMUTHUKM U TTOJIUTOJIOTH HEPEAKO UMEIOT BeChMa MTPUMUTUBHOE TIPEICTaBICHUE O MEXIYHAPOIHOM IPaBe U €ro
OCHOBHBIX MHCTUTYTAX.

Henb3sa B cBSI3M ¢ 3TUM HE OTMETUTh, YTO KaK OTEUECTBEHHBbIE, TaK W 3alaaHble MOJUTOJOTU Bce OOJIbIIe
OCO3HAIOT 3HaUY€HUEe MEXIYHAPOJHOIO IpaBa sl MOHUMAaHUS U pellleHUs] MUPOBBIX MTpobjeM. OO 3TOM MHUIIIET,
HampuMep, TaKoil aBTOPUTETHBIM AesiTenb, Kak P. KeoxaHe?.

CyliecTByeT MHEHHE, YTO MEXIYHApOJHOE MPaBO HE HYXHO MOPUCTaM, 3aHUMAIOIIMMCS BHYTPEHHUM
npaBoM. C 3TUM TpyaHO cortacuThbes. [1odanu3anms BeAeT K MHTepHAMOHAIU3AIUK KU3HU TOCYIapCTB U TeM
CcaMbIM K MHTEPHALIMOHAIU3AIMUA UX MPABOBbIX CUCTEM. MeXAyHapoAHOe MPaBO OKAa3bIBAET PACTYIIEE BIUSHUE
Ha 3aKOHOAATeJNbCTBO TOCYHApCTB, BKJOYass KOHCTUTYUMOHHOoe. Kak W3BeCTHO, OCHOBHbIE paslesibl
KOHCTUTYIIMIA, TOCBSILIEHHbIE TpaBaM 4eJioBeKa, (OpMyJMpPYIOTCSI C YYETOM MEXIYHApOAHbIX HOpM. B
HEeMEHbIIIEH CTEeNeHN 3TO OTHOCUTCS U K IPYTMM OTpacsiM TpaBa.

C npyroil CTOpOHBI, BHYTPEHHEE IIpaBO CTAHOBUTCS Bce 0o0jiee BaXXHBIM HMHCTPYMEHTOM peaiu3aluu
MEXIyHapOIHO-TPaBOBbIX HOPM. B pesynbrare Bo3HUKaeT (DeHOMEH €IMHCTBA MEXIYHApPOAHON M BHYTpEHHEM
3aKOHHOCTH, 3Ha4eHHWE KOTOpPOTo IMOAYEPKMBAECTCS Ha CaMOM BBICOKOM ypoBHe. B Jleknapaiuu ThICSYeIeTHUSI
OOH 2000 r. B xauecTBe OAHOM M3 INIAaBHBIX 3aHa4 yKa3biBaeTcsl: «[1oBBIIIATh YyBaXKeHUE K BEPXOBEHCTBY IpaBa B
MEXIyHAPOIHBIX Y BHYTPEHHUX AeJax...»

[ToaTOMYy 3aKOHOHATENSIM M CYIbsSIM, MHBIM IOpHMCTaM HEOOXOIUMBbI MEXIyHAapOIHO-TIpaBOBble 3HaHUS. be3
5TOr0 HEBO3MOXHO OPUEHTHPOBATHCSA B Pa3BUTUU MeXIyHapoaHOU ku3HU. HakoHell, MeXIyHapomaHOe IpaBo



npuoOpeTaeT Bce OoJiblliee 3HAUY€HWE IJIs1 3alllUThl MpaB U MHTEpecoB (PU3MYECKUX U IOPUAUYECKMUX JIUII.
HecnyuaitHo KpymHble KOMITAHUU CO3M1AI0T CIielMaIbHble TToIpa3aeaeHus] MeXIyHapOIHOTO MpaBa.

OcobeHHO ToKa3aTejibHa B 9TOM IUlaHe mpakTuka EBporeiickoro cyaa mo npasam 4enoBeka. KonnuecTBo
nojydeHHbIX M3 Poccuu kanob maMepsieTcsl ThiciYaMU, a KOJWYECTBO TMPUHSATHIX CYIOM K PAaCCMOTPEHUIO —
HECKOJIbKMMU necsaTKamMu. OCHOBHAsl MpUYMHA TaKOTO TOJOXEHHUsI COCTOMT B IOpUAMYECKON Oe3rpaMOTHOCTU
KajioO, B TOM YMCJIe TOATOTOBJIEHHBIX C yyacTueM aaBokKaToB. [1o MHEHMIO COTPYIHMKOB CeKpeTapuara cyia,
ecim Obl poccuiickue XanoObl ohOPMIISITUCH XOTsI Obl Ha TOM K€ YPOBHE, UTO W XaJIoObl U3 APYTUX CTPaH, TO,
BO3MOXHO, KOJIMYECTBO MPUHSTHIX 3Kal00 CYIIECTBEHHO ObI BO3POCJIO.

B moBblllIeHUM MEXIyHAPOJHO-TIPABOBOM KYJbTYpPbl MEPBOCTENEHHYIO POJb TMPU3BAHbI UIPaTh CPEACTBA
maccoBoii nHpopmauuu (CMU). K coxaneHuto, NMpuXOAUTCS KOHCTAaTUPOBaTh, UTO OHM C 3TOM POJIBIO HE
CIIpaBJISIIOTCS. MeXIyHaponHble TOJUTUYECKUe W CBSI3aHHBIE C HUMM TIPAaBOBBIE IPOOJIEMBI OCBEIAIOTCS B
HWCKaXEHHOM, a TOpOoil U B aHEKIOTUYECKOM Bue. KypHAIMCT-MEXIyHapOAHUK He MOXET ObITh MpodaHoOM B
00J1acTh MEXAYHAPOIHOTO MpaBa.

HenonyctumocTs cyiiecTByloiiiero nojsoxeHus nooyauna OOH npuHsTh psia Mep ISl TIOOIIPEHUS U3YYEeHUS
MEXIYHAPOIHOTO TpaBa W pPACIPOCTPAHEHUS MEXTYHAPOIHO-TIPABOBBIX 3HAHWUI. DTOMy OblTa TOCBSIICHA
IIporpamma [decsatuneruss mexayHaponHoro npaBa OOH. Cexkperapunatr OOH npunsin B 2001 r. O6paiieHue K
JieKaHaM IopUaAnYecKuX (haKyJIbTeTOB BO BCEM MUpPE, B KOTOPOM OTMETWJI 3HaUeHUe M3YyYeHUs] MEXITYHAPOIHOTO
MpaBa W MPU3BAI PacCHIMPUTh ero npernoaaBaHue. [Ipu 3ToM Obula MOAYEPKHYTA OTBETCTBEHHOCTh IOPUCTOB 3a
pacnpocTpaHeHre MHGOPMALIMY O MEXIyHAapOIHOM IMpaBe CPeau IMPOKOI 00I1IeCTBEHHOCTH?,

BbrTo OBl HEpeaTbHO CTAaBUTH 3aavyy MPEBpAIeHUS BCEX IOPUCTOB B CIEIUATMCTOB IO MEXIYHAPOTHOMY
MpaBy, KOTOPOE CTaJl0 Pa3BUTOl MHOTOOTPAC/IeBOil CUCTEMON, MPEBOCXONSIIEeHl MO O0beMYy M CJIOXHOCTU
MpaBOBBIE CUCTeMBI rocyaapcTB. CeromHs qaxe 0pUCT-MEXIYHAPOJHUK HE MOXKET OBITh CIIEIIMATUCTOM BO BCEX
OTpaciisIX MEXIYHApOAHOTo IpaBa, comepXkaHWe KOTOpbIX K TOMY Xe OblcTpo MeHsiercs. IloaTtomy 3amava
y4eOHMKa 1Mo 001IeMy KypCy MeXIyHApPOIHOTO IpaBa COCTOUT B TOM, UTOOBI M3JIOKUTH OCHOBHI 3TOTO TIpaBa, 1aTh
o011ee MpeacTapieHe o ero cucteme. ONMuUpasch Ha MOJIyYEHHbIE 3HAHUS, IOPUCT CMOXET OCBOUTH CieLMAJIbHbIE
OTpaciyv WM BOIIPOCHI, CBSI3aHHBIE C TOW WJIM MHON OTPacibid BHYTPEHHETO MpaBa. TeopeTUyecKM OCHOBaM
MEXIYHapOIHOTO TpaBa AODKHO YAENSITbCS OCo00e BHMMAaHWE, T.K. OHU CTaOWJIbHBI U C HX ITOMOIIbIO
OTKpPBIBAETCS BXOJ, B JIIOOYIO OTpacib.

Bbbuto 6b1 HEMPaBUIBHO paccMaTPUBATh MEXIYHAPOAHOE MPAaBO JUIb ¢ TPOhECCUOHATBLHONW TOUKU 3pEHUS.
OHO TpeACTaBseT cCO0OI 3HAYMTETHHBIN 3JIEMEHT OOIIEUEeIOBEYeCKON KYIbTYpPhI, KYyJAbTYPhI OOIIEHUS MEXIY
Haponamu. Peub naeT 0 BaXKHOM 3JIEMEHTE KYJIbTYPHOTO HACJIe1s YEJI0BEUECTBA, BOTUIOIAIOIIETO MHOTOBEKOBOI
ONBIT MHTEPHALIMOHAJILHOTO OOIIeHMSI. MeXIyHapoaHOe MpaBO COAEMCTBYET PELIEHMIO OOHON U3 TJaBHBIX
Mpo0JIEeM COBPEMEHHOCTM — YTBEPXKIECHUI0 WMHTEPHALIMOHATBLHOTO CO3HAHUWS, BOCHUTAHMIO JIIOAEH B Iyxe
yBaxkeHUsI Bcex 0e3 pa3iuyuusl pachl, KyJbTYphl, peJluruu. Takoe co3HaHUEe MPEACTaBIsieT BaXKHEUIINN 2JIeMEeHT
KYJIbTYpbl MUpPa, OT YTBEPKICHUS KOTOPOI B pellialolleii CTeTIeHW 3aBUCHUT TIpeIoTBpallleHne MeXXIYHApOIHBIX U
MEX3THUYECKUX KOH(MIUKTOB.

[Mpu HamucaHUM y4eOHWKA WCITOJIb30BaHbI MaTepualbl TMPAKTUKU TOCYAApCTB M MEXIyHApOIHBIX
opranmzauuii. Ocobast pojb orBeneHa peieHusM MexayHapogHoro Cyma OOH, koTtopble mpuoOpeTamT Bce
Oosplliee 3HAYEHUE B TIPOIECCEe Pa3BUTHUS MEXIyHapomgHOTo TipaBa. Pasymeercs, mepBOCTElIeHHOE BHMMaHUE
yaensiercs npaktuke Poccun. Mcrnonb3oBaHa naurtepaTypa MHorux cTpad. I[Ipu uznoxeHuUM Marepuanga aBTOp
OMMpaJicsd Ha COOCTBEHHBIN OMBIT yyacTUs B pabOTe MeXAyHAapOIHBIX OPraHOB M OpraHu3alvii, 0COOEHHO B
pabore Komuccuu mexayHapomHoro rmpasa OOH.

IIpu cocTaBiaeHMM MJ1aHa YYeOHUKA YYTeH MEXIYHAPOMHBIN OIBIT, a TAKXKe PEKOMEHIALIMU MEXIYHAPOIHbIX
Hay4yHbIX OpraHu3aluii, Takux Kak WMHCTUTYT MeXayHapoAHOro mnpaBa. B OCHOBY moJyioXeHa cucreMma,
CJIOXXMBIIASCS B MPaKTUKE MpernogaBaHus MeXIYHapOJAHOTO IMpaBa B Halllell cTpaHe M Hallle[lnasl OTpaXeHue B
yueOHbIX TporpaMmax. KoHedHO, B OOIIyl0 CHCTEMY BKJIOUYEH Psii HOBBIX BOMIPOCOB M TE€M, UTO OTpaxKaeT
pa3BUTHE MEXAYHAPOIHOTO MpaBa.

Onupasicb Ha MHOTOJIETHUI OMBIT MIPENOAaBaHUs B By3aX CTPaHbI U 32 PyOEXKOM, aBTOP CTPEMUJICS U3JIOXKUTh
Marepval B MaKCMMaJbHO [IOCTYIHOW (opme, ¢ TeM UYTOObl COIKOHOMUTL BpeMsl CTYyAEHTa U PaCIIUPUTh
ayautopuio. Bo MHOrux ciaydasix M3/laralorcs pasjiMuHble TOYKM 3PEHMSI, YTO JAET BO3MOXKHOCTb UYMTATENIO0
caMOMY JIeJIaTh BbIBObI OTHOCUTEIHLHO OOOCHOBAHHOCTHY TOM UJIM MHOM U3 HUX.

B ob111eM Halia 3agaya cocTosiyia B TOM, YTOOBI CO3/1aTh yU€OHMK HE JIJIsI TOTO, YTOObI CAATh, a AJIsi TOTO, YTOObI
3HaTh. Takoi rmoaxoa MoTpedoBaa HEKOTOPOTo yBeJUuueHus ero oobema. HecMoTpst Ha To UTO pasiauuue B 00beMe
MO CPaBHEHUIO C IPYTMMM YYeOHUKAMU HEBEJIMKO, OBLIO PEIIEHO paay ymoOCTBa IOJIb30BAHUS IPOAOJIKATH
M3IaBaTh €To B ABYX KHUTax. MakThl CBUAETEIBCTBYIOT, YTO 32 MCTEKIITNE TOMBI HACTOSIIINI YIeOHUK 3aHSIT CBOIO
HUIITY CPEAU APYTUX. DTO TMOATBEPKIAETCS U TEM, UTO OH IMEPEBOIUTCS 1 U3TACTCS B IPYTUX CTPAHAX.



I[Ipn moAroTOBKE TPETHETO U3AAHHS MCIIOIb30BaHbl HOBEHIIINE MaTepHAIIbI [0 PA3BUTHIO
MEXTyHapOJHOTO IpaBa. B yacTHOCTH, MpoaHaIN3MPOBAaHA KOHIIETIIM HOBOTO MUPOBOTO MOPS/IKa,
nznoxeHHas B [lexnapanuu teicaueneruss OOH 2000 r., 3aHoBo HanucaHa riaBa «IIpaBo
MEKIyHapOTHON OTBETCTBEHHOCTUY U JIp. Y UTECHBI ONBIT MIPENOJaBaHus HA OCHOBE MEPBBIX JIBYX
U3JaHUH, KpUTHYECKHE 3aMEeYaHus TpenoaBartelieil, a Takyke MaTepHalIbl 0 00CYKICHUIO
yueOHHKa 1 OIyOJIMKOBAaHHBIE B Pa3HbIX CTPaHaX PEeLEH3UH. ABTODP BbIpaKaeT HCKPEHHIOIO
IPU3HATEILHOCTh YYaCTHUKAM 00CYKAECHUI U aBTOpaM pereH3nil.

'FP. 1998. Spring. P. 78.
> Cm.: American Political Science Review. 2001. March. P. 7.

3 <http://www.un.org./law/councel/info/htm>.
+ Cm.: Kynbrypa mupa — pesomonusa komuccur OOH no npasam yenoseka ot 20 anpens 1998 r.
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Tenepanvruas Accambnes npedarazaem eocyoapcmeam
«HPOA0ANCAMD NOOWPAMb NYOAUKAYUI KHUZ U OpYeUX MAMepUanos
no memamure mexcoyHapooH020 npasa».

Pezonrouyus Tenepanvroii Accamoneu OOH 54/28
om 17 nosabpsa 1999 .

Beenenne

BeTynuB B HOBBEIN BEK, HE TOBOPS YKe O THICSYENICTUM, HEBOJBHO XOUETCS OTISTHYTHCS Ha IIPOILIOE N
MOMBITAThCS 3arJIIHYTh B Oymyiiee. Ha mpoTsckeHWM Bceil MCTOPMM BOWHBI OBLTM OMYOM YeIOBEYeCTBa.
TpynHo maxe mpencTaBUTh, KaKKe KOJOCCaIbHbIC XKEPTBHI ObLIM MPUHECEHBI Ha ajiTapb 00ra BoiiHBL. BoitHa
CYUTAIaCh HOPMAJIbHBIM METOJOM DEIIeHUsI MEXTOCYIapCTBEHHBIX MPOOJEM, UTO HAILUIO OTpakeHUe U B
peauruu. OnHa W3 TepBeMIIMX 3aloBeneil XpUCTUAHCKOM PEeJIMIUU «He yOMil» He pacnpocTpaHsiach Ha
OTHOIIEHUS MeXAy Hapomamu. B bubmmm HeMallo TONOXEHWIA, MOTOOHBIX clieayiomemMmy: «M Tpeman
T'ocnionp, Bor Hamt, B pyku Hamu u Ora, 1apst Bacanckoro, 1 Bech HapOJ €T0; M MBI IIOPa3uIn ero, Tak 4To
HUKOT'O HE OCTAJIOCh Y HETO B XXUBBIX...»'

OrsaapiBasich Ha IIPOIIUIOE, HENIb3sl HE YIOUBIATHCS OrPOMHOMY pPa3pbiBy MEXIY BeIWYaUIIMMM
JMOCTIKEHUSIMU YeJIOBEYECKOM IIMBUIM3ALIMN B 00JIACTM HAayKM, KYJIbTYPhl, TEXHUKH, C OMHOI CTOPOHBI, U
BeJIMYANIIIMM BapBapCTBOM B OTHOIIEHUSX MEXIY rocymapcTBaMu. XX BeK OKa3ajicsl CaMbIM >XKECTOKUM M3
BCEX BpPEMEH, M3BECTHBIX HCTOpUHU. BoopyXeHHBIe KOH(MIMKTBI pPa3HOTO MaciiTaba IIpomoJIKaINCh
HETIpepBIBHO. 2KepTBEI M3MEPSIINCH IeCITKAMU MUJUTMOHOB.

JocTiokeHns HayKW M TeXHUKHU HCIIOJB30BAINCh IPEeXIe BCET0 B BOCHHBIX 1IE/sIX. B Halre Bpems Han
YeJIOBEUECTBOM HABHC JAMOKJIOB MedU INIOOAJbHOM sIAepHOM KaTtacTpodbl. XpaHHUMBIE TrOCylIapCcTBaMU
TBICSIYM SIAEPHBIX 3apsII0B ¢ OOJBIION CTEIIEHBIO BEPOSITHOCTU MOTYT BBIMTU U3-TI0A KOHTPOJIA. JJocTaTouHo
onHoro ciaydyas. Bce ©Oosiee I'po3HYH0 OMNACHOCTb IPEACTABISIOT JAerpaialivs OKpyXalolleil cpeiabl U
MEXIyHapOAHBIN Teppopu3M. M 310 naneko He Bce To0aibHbIe MPOOIeMbl, YITPOXKAIOIINE YETOBEUECKOM
LUBWIN3AIN. BriepBhie B ICTOPUM BCTAJI BOIIPOC O BBDKMBAHMH YEJIOBEUCCTBA.

Heixe BoitHa yTpatmiia cMbIC. Bosbiiast BoifHa CTaBUT IO YIpO3y CYIIECTBOBAaHME poja JIOACKOTO, a B
«MaJjIoit» HEBOCIIOJTHMMBIE yTpaThl HECYT BCE YYACTHMKM. TeM He MeHee OMaCHOCTb MEXTOCydapCTBEHHBIX
KOH(MJIMKTOB HeJIb3sl CUMTaTh WCKIoYeHHou. Illupokoe pacmpocTpaHeHUE TOJYYUIN KOHMIMKTHI
HeMEeXIyHapOIHOro XxapakTepa, OTJuJalolmecs 0coboi KeCTOKOCThIO U KOJIOCCATbHBIMU XXEePTBAMU Cpe
MupHOro HaceneHus. CerogHs JIF000i BOOPYKEHHBIM KOH(MIMKT 3aTparnBacT MHTEPEeChl MEXKIYHAPOIHOTO
COOOIIECTBA B LIEJIOM.

Cpemu (akTOpOB HMCTOPHYECKOTO Pa3BUTUS Ha TIEPBBIM IUIaH BBIOBHTaeTcs mmobanm3anmsa. OHa
oIpene/sieT HOBbIE 4YepThl HE TOJbBKO MHPOBOM CHUCTEMBI, HO M BHYTPEHHEH KW3HU TOCYIapCTB.
I'mobGanuzaiusa o0ycioBuIa eMIMHCTBO Cyae0d YeoBeUeCTBa, TaK KaK 00eCeYnTh BbDKMBAHUE MOXKHO JIMIIb
COBMECTHBIMM ycWIMsIMU. OHa MPOYHO CBsI3aJia JIIOJei U Hapoabl B €MMHOE 1IEJI0€ B Pe3yJibTaTe YIIyOIeHMS
MPEXHUX U TTOSIBIICHUS] HOBBIX CBSI3€i — ITOIMTUIECKUX, SKOHOMUYECKUX, COLUATBHBIX, KyJBTYPHBIX U JIP.

I'mobGamu3aims OTKpeIBaeT HeBUAAHHBIE BO3MOXKHOCTH TS IIPOLIBETAHMS YeJIOBEUECTBA I BMECTE C TEM
TauT B cebe KOJIoCCaJIbHBIC OITACHOCTU. HermoHMMaHWe NHpUpOIbl TI00ANIM3alvK, CTPeMJICHHWE OTHMX
BOCIIOJIB30BaThCS €€ BO3MOXHOCTSIMU BOIIPEKM MHTEPECaM APYTUX MOPOXIAIOT MacCCOBBIE MPOTECTHI. 3amada
COCTOHUT B TOM, YTOOBI MCIOJIb30BaTh OTKPHIBAIOIIMECS BOSMOXKXHOCTH B OOIIMX MHTEPECaX U MPEIOTBPATUTh
HeraTuBHbIE MocaencTBusl. 2Ku3Hb Bce 60jiee HACTOSITEIbHO TpeOyeT CO3AaHUs HOBOTO MUPOBOTO MOPSIIKa,
KOTOPBIi ObI 0OecTeunl BBLKMBAHUE M JaJIbHEUIINI ITporpecc yeioBevyecTBa.

B ocHOBe HOBOTO MMPOBOTO TOPSIIKA JOJIKHBI OBITH OOIIE MHTEPECH TOCYIAPCTB M HAPOIOB, KOTOPHIE
MproOpeTaIOT pelIaliee 3HaueHe. MeHsSIeTCS COOTHOIIEHNE HAlIMOHAIBLHBIX M OOIINX MHTepecoB. MexXmy
TeM MPABUTEILCTBA B 3HAYUTEILHOW Mepe MPOAOIKAIOT TPAIUIIMOHHO PYKOBOACTBOBATHCS Y3KOIIOHSTHIMU
HallMOHAJIBbHBIMU MHTEPECaMM, IIPOTUBOIOCTABIISISI MX 00IIMM. A 6e3 o0ecIieueHUsT MOCIeTHUX HEBO3MOXKHO
rapaHTMpoBaTh Inepsble. [oauTrYecKoe MBIIIUIEHHE CYIIECTBEHHO OTCTAaeT OT pealiil Hallero BpeMeHu, He
TOBOPSI YK€ 0 OyIyIIeM.

B ocHOBe HOBOTO MOpSIIKA TOKHO OBITh OCO3HAHME TOCYyJapCTBAMM, B IEPBYIO OYepeIb Pa3BUTHIMU,
CBOEi1 KOJJICKTUBHOM OTBETCTBEHHOCTHM 3a OJIaroIojydme BceX CTpaH. Takas OTBETCTBEHHOCTb ObLIa
MpU3HaHA TJIaBaMU rocydapcTB 1 npaBuTeabeTB B Jexknapauuu teicstuenetrsi OOH 2000 r. HoBblii mopsimok
MBICJIUM JIMIIb KaK JAeMoKpaThudeckuii. HUKTo He MoxkeT 00yiamaTh MOHOMOJMEH Ha MPUHITUE PEILICHUIA.
banaHc cuibl MOAIEXUT 3aMeHe OaJaHCOM MHTEPECOB KaK OCHOBBI CTA0OUJIbHOCTH.

B MeXmyHapomHOUM KM3HM HEIOIYCTUMO BBICOK YPOBEHb CTUXUMHOCTH. I[JI00ANBHBIA ITOPSIIOK
CKJIaAbIBacTCSI KaK OBl Ha OINyIlb, METOIOM IIpO0 M OINMOOK, pPe3yJbTaThl KOTOPHIX MOTYT OKa3aThCsI
HeTronpaBUMBIMKA. Ha TIepBbIi I1aH BBIIBHTAETCS 3amada co3maHus 3(PMEeKTMBHOIO YIIpaBIeHUS MUPOBOMU
cucteMoii. 3HauyeHMe B5Toi 3agauu TogdyepkuBaeTcss Kak OOH, Tak M mpaBUTENbCTBAMU OTAEIbHBIX
rocynapcTB. BOJBIIMHCTBO CIIEIUAINCTOB CXOIATCS B TOM, YTO CO3AaHKE MUPOBOIO FOCyIapcTBa, MUPOBOIO



MpaBUTEILCTBA — 3a/laya HepeasibHas. Jla ¥ B cllydyae UX CO30aHusl OHU HE MOTJIU Obl ObITh 3(DDEKTUBHBIMU.
I'moGanmpHOE ympaBlIeHWE MOODKHO OMMPAaThCsl HA COTPYOTHMYECTBO TOCYHAPCTB. DTOM  ITO3WLINHU
MpUIepKUBaCTCSI MexXmyHapomHoe coobmectBo. B Jokmame I'eHepampHOro cexperaps OOH o pabGote
Opranmzamuu 3a 2000 r. rosopurcs: «Heobxomumo OGonee 3¢p¢GeKTMBHOE MUPOBOE yIpaBlIeHUE, IO
KOTOPBIM 51 UMEIO B BUY COBMECTHOE BEIEHUE MUPOBBIX JIe/I»!.

OpraHuzalusi yrnpaBjJeHUs] MUPOBBIMM IIpolleccamMu TpeOyeT MNpPaBWIbHO ONPENEIUTh ITOJTHOMOYUS
Kaxxmoro ypoBHs. Ha MupoBOM ypoBHE OYAYT pelraThCs JIUIIB OOIIKe ITpo0IeMbl. BBIXo 3a pallioHaIbHbBIC
mpeaeabl Hem30eKHO CHU3UT 3(POEeKTMBHOCTh INIOOATBRHOIO MeXaHW3Ma, INCKPEOIUTHPYEeT caMy WIeHo.
3HaunMTeNIbHAS OIS YIIPaBICHUSCKOM MesITeIbHOCTH IIPMHAUICXXNUT PeTHOHAIBHOMY YpOBHIO. B aTOM 1U1aHe
BeCcbMa I10JIe3eH OMNBIT EBpomeiickoro corwsa ¢ ero IMpUHIUIIOM CYOCHIMAPHOCTH, COTJIAaCHO KOTOPOMY
opraHaM Coro3a nepeaaeTcsl OCYLIECTBAECHUE JIMILb TeX MOJHOMOUMMI, KOTOPble HEOOXOAUMBI /I PELIECHUS
O0LIMX TTPOOIEM.

CoBepIIICHCTBOBAaHNE YIIpaBJICHUST Ha MEXIYHAPOTHOM YPOBHE IIOTPeOYyeT pa3BUTHUSI CHCTEMBI
MEXIYHAPOOHBIX OpTraHM3aldii, pacIIMpeHWsI WX IIOJHOMOUYMI ¥ TIOBBIIICHUS 3(M(GEKTUBHOCTU
nIessTeTbHOCTU. OIIBIT CBUIETEIBLCTBYET, YTO MEXKIYHAPOIHBIEC OpraHN3aIiK, OCOOEHHO B chepe SKOHOMUKH,
HEpeIKO MCIOJIb3YIOTCS CHJIBHBIMU JIepXKaBaMU B COOCTBEHHBIX MHTepecax. CiemyeT, oMHaKO, YIUTHIBATD,
YTO 0€3 MEXIYHAPOIHBIX YUPEXKACHUMN «TUKTAT CUIbHBIX» ObLI ObI elle 6osiee OLIyTUM, He OrpaHUYMBAJICS
ObI COOTBETCTBYIOLIMMHU HOpMaMU. UTo ke KacaeTcsl MOJTUMTUIECKUX OpraHU3alldii, TO OHU OTKPBIBAIOT MEpe
CPEeOIHUMHU W MaJIBIMM TOCYJApPCTBAMM JOTIOJHUTEIbHEIC BO3MOXKHOCTH IIJIST YIACTUS B PEIICHUHA MUPOBBIX
npooaeM.

[IpemcronT CyIIecTBEHHO ITOBBICUTH CTEIICHBb YIIpPaBICHMS Ha HAlIMOHAJIBLHOM ypoBHE. ['ocymapcTBo
OCTaeTCsI OCHOBHBIM 3JIEMEHTOM MeXaHM3Ma YIIpaBJIeHUs MUPOBOM CHCTeMOIl B3auMOOTHoIneHuii. Kpome
TOro, MHOroo0pasue IMOJIUTUYECKUX, COLMAIBHBIX U KYJbTYPHBIX YCJIOBMI HACTOJBbKO 3HAYUTEIbHO, UTO
OCHOBHOI 00bEM yIpaBJIeHMsI OyIeT OCYIIECTBISATbCS Ha HallMOHAJIbHOM M MECTHOM ypoBHe. IloBblllieHUE
3HAYMMOCTH VIpPaBIeHUS Ha HAIMOHAILHOM YpPOBHE TpeOyeT COXpaHEHUS IIEHTPAIM30BaHHOTO
rocymapctBa. BMecre ¢ Tem yciaoXHeHHE OOIIECTBCHHON KW3HM W YIIpaBJIeHHUS €10 IIpeariojiaraet
MPeIOCTaBICHNE NOTOJHUTEIBLHBIX ITOTHOMOYMN aIMUHUCTPATUBHO-TEPPUTOPUATIBHBIM TTOAPA3ICICHUSIM,
BKJIIOUAsi IIOJIHOMOYMS B c(pepe BHELITHUX CBSI3EiA.

I'moGanuzaiust MposiBisieTcs B MPOTUBOPEYUBBIX TeHACHILMAX. C OMHON CTOPOHBI, OHAa YIJIyOJsieT
B3aMMO3aBUCHUMOCTb, a C JPYTOil — CTUMYJUPYET (hparMeHTAIMIO TOCYIapcTB U HAPOJOB, YTO MOPOXKAAET
CEepPhE3HYI0 OIMACHOCTh KaK Ha HaIMOHAJIbHOM, TaK W Ha MeXIyHapomHoMm YypoBHe. CoxpaHeHue
OITHMAaJILHOTO OalaHca TpedyeT COOTBETCTBYIOIIEIO IIPABOBOTO PETYIMPOBAHMS.

Bce 310 cBUmETEIBLCTBYET O TOM, CKOJIb CJIOXKHBIC W IIPUTOM XXMU3HEHHO BaXXKHBIC IS KaXKIOTO YeIoBeKa
3aJauyd CTOST Teped MEXIYHApOIHBIM YIPaBICHUEM M COOTBETCTBEHHO ITepel MEXXIYHApOIHBIM ITPaBOM.
DTO ympaBieHHE OOJDKHO OMUPaThbCsd HE Ha CWIY, a Ha CO3HATEJbHYIO MOMIIEPXKKY IIUPOKUX CJIOEB
HaceJeHUs, MOHMMAIOLIEro €ro HeoOXOAUMOCTb. BaxkHylo pojib B JOCTMKEHUU L€ MPU3BAHO UIPaTh
MEXIyHapOIHO-TIpaBOBOe co3HaHWe. Ha 3Toli OCHOBEe MeXIyHapoIHOE YIpaBieHWE OyIeT B COCTOSTHUM
pacIIpUTh CO3MAATEeIbHBIE BO3MOXHOCTH JIIOIEH, 00eceunTh MX 0e30ITacHOCTh, CBOOOMY BBHIOOpa U
0JIaTOCOCTOSTHHUSL.

IlepBas 3amaya MeXXTyHApOTHOIO YIIPaBICHUSI COCTOMT B OOECIIEUEHUU BCEOOIeil M BCEOOBEMIIOIEH
0e30IMacHOCTY, HaUMHasl ¢ MpeKpallleHUs] MEXTOCyIapCTBEHHbIX BOMH UM KOHYasi 60pb00il ¢ TEppOPU3MOM.
Hananenue teppopuctoB Ha Hpto-MopKekuii ieHTp Toprosiu B ceHTsiope 2001 T. ToKa3ajio, 4To HU OXHO
JlaXke caMoe MOTYIIECTBEHHOE TOCYIapCTBO HE B COCTOSTHUM B OIMHOUYKY 00ECTIeUUTh CBOIO 0€30TIaCHOCTh 1
0e30ITaCHOCTh CBOMX TpaXkgaH. DTO BHOCUT CYIICCTBCHHBIC M3MEHEHMS B KOHIETILIMY HAIIMOHAJIBHOU M
MEXIYHapOITHOM Oe30ITaCHOCTH.

Bropass 3amaya — TIpemOoTBpallleHWe HETaTUBHBIX ITOCAEACTBUI B3aMMO3aBUCUMOCTH, KOTOpas
MIO3BOJISIET 00ECIEYNBATh MHTEPECHI OHUX 33 CUET APYTHUX; CO3NAHUE YCIOBUIA, ITPU KOTOPBIX KaXIbIi HAPOL,
CMOXET MCIIOJb30BaTh IMO3UTUBHBIE BO3MOXHOCTHU, OTKpbIBaeMble TIjaobanu3aiueii. Bo uMs o0numx
WHTEPECOB MEXIYHApPOJIHOE COOOIIECTBO 00s3aHO OKa3bIBaTh MOMOIIb B 9KOHOMMYECKOM W COIIMAJIbHOM
Pa3BUTUN HapoaaM, KOTOPEIE B 3TOM HYKIAIOTCS.

TpeTbs 3agadya — IMpeAOTBpaIleHUE CUCTEMHBIX KPU3KMCOB Ha INI00AIbHOM YPOBHE, BKITIOUAsI M3MEHEHUS
KIuMarta, (pMHAHCOBBIE KpM3UCHl M Op. Ha mopore crosAtr HOBBIE IPOOJEMBI, MOPOXIAeMble Pa3BUTUEM
OMOTEXHOJIOTMM, TeHHOW WHXCHEPUM, ITPOM3BOACTBEHHBIX TEXHOJOrHMK M Ap. ONBIT IOKAa3bIBaeT, 4YTO
cUCTeMa CBOOOJHOTO KaMUTAIMCTUYECKOTO PhIHKA HE B COCTOSIHUU CIIPABUTHCS ¢ 3TUMU MTPOOIeMaMu.

YeTBeprass 3amadya — oOecliedeHWe BCEOOINEro yBakeHMsl TIpaB Hapoga W dejloBeKa, 0e3 Yero
HEBO3MOXHO HOPMaJIbHOE Pa3BUTHE HALIMOHAJILHOTO O0IIEeCTBA M MEXIYHAPOIHOIO COOOIIIEeCTRa.

Bce aT10 moTpeOyeT KOpEeHHBIX NMEpeMeH B MAacCOBOM CO3HAHUM, KOTOPOE CYILECTBEHHO OTCTaeT OT
TpeboBaHuii Xu3HU. [IpeacTouT MOOMIM30BaTh BCe MMEIOIINECS CPEIACTBA COBEPIIICHCTBOBAHMSI MAaCCOBOTO
CO3HAHUS IS PEIICHUS 3aJa9 KOJIOCCATBHOM CTOXKHOCTY U KM3HEHHO BaXKHOTO 3HAYCHUST — YTBEPXKICHMUS



KyJIbTYphl Mupa. bes atoro y uyemoBeuecTBa HeT Oyayiero. OQHUM U3 HEOOXOAVMMBIX 2JIEMEHTOB KYJIbTYPhI
MUpa SIBJIIETCS MEXKIyHAPOIHO-IIPABOBOE CO3HAHNE.

VTBepxKaeHre KyJabTypbl MUpa, BKJIOYas pa3BUTUE MEXIYHApOAHO-TIPABOBOIO CO3HaHUS, — M0
najgeko He npocroe. OHO MOTpeOdyeT aKTUBHBIX M IJIMTEIbHBIX YCUJIUM TOCYIapCTB U MEXAYHapOAHOIO
coobmiecTBa. MeXIyHapoOIHO-IIPAaBOBOE CO3HAHME HE TOJBKO IIIMPOKUX CJIOEB HAcCeJeHUs, HO U
TOCYIapCTBeHHBIX  HesATeiel, IOPUCTOB, XKYPHAJIMCTOB  OCTaBIsIET KejaThb  JIydliero. BecbMma
pacrpoCcTpaHEeHHbI MpeyBeJIMYEHHbIM KPUTULIM3M B OTHOLIEHWM MEXIAYHApPOAHOIO IpaBa, €ro OCHOBHBIX
UHCTUTYTOB, BKmodass OOH, mnoompser CKeNTUUM3M [HUPOKUX CJIOEB HACEJEHUsI, pPa3MbIBAET HX
PELINMOCTh OKa3bIBaTh COOTBETCTBYIOIIIEE BIMSIHME Ha MOJUTUKY TocyqapcTBa. B 3HauMTeIbHOM Mepe Takoe
MOJIOXKEHWE IIOPOXICHO HEMOHMMAaHMEM MEXIYHApOMHOTO TIIpaBa. PaccyXmaoT IpMMUTHBHO: HET
MOJULENCKOTOo, HET TTpaBa.

ITomoGHbIE paccykneHus ONpeaessTIoTCsI HETOHMMaHUEM TOTO, YTO BOOOIIE MTPEeACTaBIISIET COOO0M MpaBo.
M3BecTHO, 4TO B 00ECIIEUeHUH YBaxK€HUSI M BHYTPUIOCYIApCTBEHHOIO IIpaBa IVIaBHAsl POJIb IMPUHAIJICKUT
COILIMATbHO-3KOHOMMYECKNM, MOpPaJIbHBIM, KyJIbTYPHBIM (pakTOopaMm, a He IpUHYXIeHUI0. [ocymapcTsa
COOJIIONAI0T HOPMBI MEXIYHAPOAHOrO MpaBa, MOHUMAass HEOOXOAMMOCTb 3TOrO IS obecredyeHus Mpexnie
BCEro COOCTBEHHBIX MHTepecoB. PazyMeeTcsi, MpY COOTBETCTBYIOILIMX OOCTOSITEIbCTBAX CBOIO POJIb IIPU3BAHO
WUTpaTh U IPUHYXICHUE.

CKenTHKM YKa3bIBaIOT Ha CIIydar HapyIIeHUSI MEXXIyHAPOIHOTO MpaBa, HO TP 3TOM He YIUTHIBAIOT, YTO
B OCHOBHOM OHO CTporo cootogaercs. Eciin cpaBHUTb YMCJIO HApYLLIEHU I MeXIyHApPOJHOTO U BHYTPEHHETO
MpaBa, TO OKaXeTcs, YTO MepBoe SIBJISIETCS ropasno 6ojee 3hheKTUBHBIM.

MexayHapogHOe IpaBO O0Ka3ajlo CBOIO XKM3HECIIOCOOHOCTh HaXe B UPe3BbIYAMHBIX HMCTOPUYECKUX
yCIIOBHUAX. BCITOMHUM, UTO B CJIOKHOM 00CTaHOBKE BTOPOIt MUPOBOI BOITHEI ¢ ITOMOIIBIO COTJIAIIEHUI ObLIa
copMUpOBaHa AHTUTUTIEPOBCKASl KOAJIMLMS M TEM CaMbIM CO3IaHbl MPEANOCHUIKM ISl MOOeAbl Haj
damuzMoM. MOXHO 0OpaTUTbCA M K OIIBITY XOJIOAHOW BOWMHBI, KOrga ObUT 3aKJIIOYEH DS JTOrOBOPOB,
CHITPABIIMX BaXXHYI POJIb B COXpaHeHMM MMpa. OTHOCUTEIbHO MOCKOBCKOIO MOroBOpa O 3allpellieHuU
HUCIBbITAHUI siiepHOro opyxkus B Tpex cpemax 1963 r. A.Jl. CaxapoB cka3zai: «fl cumtaio, yro MOCKOBCKMUIA
JIOTOBOpP HMMeeT MCTopuueckoe 3HaueHue. OH COXpaHUJ COTHU ThICAY, a BO3MOXHO, MUWJIJIMOHBI
YeJJ0BEYECKUX XKUZHEH. .. »!

[IpekpaiieHre Xoa0mHON BOMHBI CO3MAJIO OJArONPUSTHBIC MOJUTUYSCKUE YCIOBHUS MJIS ITOBBIILICHUS
PO MEXIYHApPOIHOTIO IIpaBa. BMecTe ¢ TeM HOBOE MOJIOXKEHNE ITOPOAMIO HEMAJIO MPOOJIeM, B TOM YHCTIE B
007aCTU HOPMATUBHOTIO PEryJupoBaHUS MeXIAyHapoAHOU cuctembl. CoXUBIIASICSI B TOAbl XOJOMHOM
BOMHBI CJIOXHass HOPMAaTMBHAsl CUCTEMa B OIPeAe]eHHON Mepe IepecTajga OTBeYaThb HOBBIM DPEAIMSIM.
IIpexne Bcero aTo KacaeTcs MOJIUTUYSCKUX HOPM, TaK Ha3bIBaeMBIX MpaBWJI UTphl. Kacasick aToro Bompoca,
MUHUCTP MHOCTpaHHBIX el Poccum W.C. MBaHOB TTogUepKHYJI 3HaYCHUE CYIIECTBOBABIINX ITPABIII UTPHI 1
KOHCTAaTUPOBAJI, YTO O€3 HUX MUP «CTaJl 6ojiee HerpeacKkazyeMbiM». Hy>XKHbI HOBbIE paBUJia UTPHIZ.

HM3MeHeHre MOJUTUYECKUX YCJIOBUI JUIIWIO MHOIUE MOJUTUYECKME HOPMBI CBOEil OCHOBBI. B TO Xe
BpeMSI MEXIYHApOIHO-IIPAaBOBbIE HOPMBI, BKJIIOYAsl HOPMBI IBYCTOPOHHHUX COBETCKO-aMEPUKAHCKUX
JIOTOBOPOB, COXpPaHWIM CBOE€ 3HadeHMe. TeM caMbIM OblIa TIPOIECMOHCTPHPOBAHA YCTOMYMBOCTD
MEXTYHAPOIHO-TIPABOBOTO PETYIMPOBAHNS.

Ilocne mpekpallleHUs XOJIOMHON BOWMHBI MMP CTOJKHYJCS C ILEJbIM KOMILJIEKCOM HOBBIX CJIOXHBIX
npo6ieM. J1ocTaTOYHO YIIOMSIHYTh HEMEXKIYHAPOIHbIE BOOPYXEHHbIE KOHMIMKTHI, TEPPOPU3M, YXYIILICHUE
OKpYXaloIlel cpelbl, HApKOTOProBmo. PerieHne 3TUX Mpoo0IeM Takke OUKTYeT HeOOXOOIUMMOCTDb CO3MaHMS
HOBOTO MHMPOBOTO MOpsIAKA, OMUPAIOLIErocsi Ha BHICOKUI YPOBEHb COTPYAHMYECTBA BO MMsI OOECTeYeHUs
HallMOHAJIbHBIX 1 UHTEPHALIMOHATbHBIX MHTEPECOB rOCyIapCTB.

VYyactByd B (OpMUPOBAHMM HOBOTO TOpsIKA, MEXAYHAPOOHOE MpaBO M caMO MpeTeprieBaeT
CYIIeCTBEHHBIC M3MCHEHUSI B COOTBETCTBMH C HOBHIMHU TpeboBaHMSIMU. CIIeIIMATUCTBl KOHCTATUPYIOT, UTO
¥3 BCEX BUAOB IIpaBa MEXIYHApOMTHOE IIPaBO BHIIEISICTCS KaK Hanboee TUHAMUYHOE, TEeMOHCTPUPYIOIIEe
IIMPOKYIO CIIOCOOHOCTH aAalTUPOBATHCS K MEHSIIOIIEMYCSI MUDPY'.

HM3meHeHusT  3aTparuBalOT KaK  COLUMAJIbHO-TIOJUTUYECKYI0  TPUpPOAY, TaK U  MEXaHU3M
GYHKIMOHUPOBaHUS MeXIyHApOIHOro mpaBa. OHM SIBJISIIOTCS HACTOJBKO 3HAYMMbBIMU, YTO CITELIMATUCThI U
BBICIIKE JOKHOCTHBIE JIMLIA MEXAYHAPOIHBIX OPTaHU3al1il TOBOPSIT O «HOBOM MEXAYHAPOIHOM TIpaBe»?.

MexnyHapogHoe mpaBo XXI B. (opmupyerca Kak IIpaBO MeEXIYHApOTHOTO coobiiectBa. Ero
OTJIMIUTE/IbHASI YepTa — BBIABIDKCHUE Ha TMEPBHIM IUIaH 3aJa4i 00eCIIeYeHUsI MHTEPECOB MEXKIYHAPOIHOTO
coob1ecTBa B 1eaoM. HensoexkeH pocT poy MeXXIyHapOIHOIO TpaBa B MOAASPKaHUM MUPOBOTO MOPSIAKa,
0o0ecIeurBarollero HopMajibHOe (hyHKIIMOHUPOBAHUE MUPOBOI CUCTEMBI.

Poct 3HaueHus cTosiuX nepen MexXayHapoaHbIM MPaBOM 3aJa4, YCIOXKHEHUE MeXaH3Ma ero JeCTBUS
CYLIECTBEHHO TOBBIIIAIOT POJib HAayKU. DTO IpaBO CTAHOBUTCS Bce Oosiee HayKoeMKUM ¢peHomeHoM. C
YJ4EeTOM OCHOBATECIIFHOCTH M TEMITOB IPOMCXOMSIINX B MHpE IepeMeH 0co00e BHMMaHME HayKa JOJDKHA
VIEJSITh OTIPENCICHHIO ITyTe pa3BUTHS MEXKIyHAPOTHOTO IIpaBa M €T0 COBEPIICHCTBOBAHUIO.



VYcrex B pellleHMU CTOSIIIMX TIepell HayKoil 3aad 3aBHCUT OT B3aMMOICUCTBUS C MHBIMM OTPAaCISIMU
3HAHMS, BKJIIOYAsl ITOJIUTOJIOTUIO, COLMOIOIMIO, NICTOPUYECKYIO M SKOHOMUYECKYIO HayKy. HeoGxoaumMocThb
TaKOTO B3aMMOJECHCTBUSI IIOCTEIIEHHO OCO3HAETCS M MPEACTABUTENSIMU YKA3aHHBIX OTpacjeil 3HAHMS.
W3BecTHO, 4TO B TPOUIJIOM MEXAYHApOAHOE MpaBO ObLIO MAChbIHKOM IOpMCIIpyIeHLMKU. BumHeitimii
OpuTaHckuit punocod npasa X. XapT nucai: «Bompoc, sBasieTcs: 11 MeXIyHapoaHOe MPpaBoO Ha CaMOM JieJie
MpaBOM, €lIBa JIM MOXHO OCTaBUThb B CTOpOHE»’. HbIHe He MOXeT OBbITh IOJHOLIEHHON TEeOpHWH IpaBa,
HCKJTIOYAIOIIEH MpaBo MeXayHapoaHoe. B ycoBUsX r1o0anm3aiiiu MHTepHAIIMOHAIM3UPYIOTCS BCE OTPAC/IN
paBa.

TakuM o6Gpa3oM, OOIIECTBEHHOE pa3BUTHE B HAIlMOHAJILHOM M MHTEPHAIIMOHAJIBLHOM MacilTade aeaacT
CTUXUMHOCTh BCE MEHEe TEePHUMOM. YCIOXHEHME COLMAJbHBIX CUCTEM JIUKTYeT HEOOXOIUMOCTh
MOBBILIEHUS. YPOBHS yIpaBieHus. lleHTpaabHOE MOJOXEHHE B MEXaHM3ME COLMAIBLHOIO YIIpaBIeHUs
COXPAHSIOT TOCYIapCTBa, KOTOPBIE BO BCEe OOJMBIIEH Mepe OCYIIECTBISIOT CBOU (PYHKIIMH BO B3aUMOICHCTBUN
Ipyr ¢ apyroM. Bce aTo HM B Koeil Mepe He MOKHO BECTM K PaclpOCTPAaHEHUIO TOCydapCTBEHHOIO
VIpaBJIEHUST HAa T€ MPOLIECChl, KOTOPbIE B 3TOM He HyxnatoTcs. HeoOxonuMo onTuManbHOE COOTHOIICHUE
roCyIapCTBEHHOIO PETryIMPOBAHUS K CAMOPETYIMPOBAHMUSL.

YcinoxHeHne 00beKTa M CyObeKTa YIpaBieHUs TpeOyeT OCHOBATEIbHOTO HAYyYHOTO OOOCHOBAHUSI
roCyIapCTBEHHOM MOJUTUKU. 3HAUYEHKME 3TOr0 MOMEHTA MOAYEPKUBAIOT T€, KTO 3aHST €€ OCYIIECTBICHUEM.
Munuctp wmHoctpaHHbix nen P® C.B. JlaBpoB rosoput: «CoBpeMeHHBINI 3Tall MHPOBOIO Pa3BUTHUS
OTJIMYAETCS UCKIIOUUTEIbHON CIOXHOCTBIO... Ceifuac BO MHOIMX CTpaHax HaOJIofaeTcs MOCTElleHHass, HO
MoclieAoBaTeIbHAS WHTETPAlMsT TPAKTUIeCKON IWIIOMATUM C aHAJIUTUYECKOM, WCCIeIoBaTeIbCKOM
paboroii B 00JacTM MeEXIYHApOIHBIX OTHOIIeHUI. CUMTaeM 3TO €IMHCTBEHHO ITPaBUJIbHBIM IYyTEM B
HBIHEILHUX YCJIOBUSIX»'.

[IpuxoauTCcs: KOHCTATUPOBATh, YTO CErOAHS CBS3b HAYKU C OOILECTBOM, €€ BJIMSHME Ha OOLLIECTBEHHOE
MHEHHME HaxXOIATCd Ha HU3KOM YPOBHE, YTO HETAaTMBHO CKAa3bIBAaeTCs Ha OOIIECTBEHHOM CO3HAHWHM W Ha
(bYHKIIMOHMPOBAHUH OOIIECTBA B LIEJIOM.
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I'nasa I. FOpuauyeckas npupoaa MexKIyHAPOAHOTO MpaBa

§ 1. ITonsATHE MEXKAYHAPOIHOTO MPABA

1. Omnpenerenne MeKIYHAPOIHOTO MPaBa

Mexcoynapoonoe npaéo — 3mo cucmema FOPUOUMECKUX NPUHUUNOE U HOPM, DPezyAupyrouiux
MeNHC20Cy0apCcmeeHnble OMHOUEHUS 6 UeasiX 00eCneHeHUs Mupa u compyoHu4ecmed.

910 OOHO M3 CaMbIX KpaTKMX OHpC,I[CJIeHHfl, HO TEM H€ MCHCC OHO OTpaxaecT HanoOoJiee BasKHbIE YEPThI
MCEXKIAYHAPOAHOIO ITpaBa, B TOM YMCJIC M1 TO, YTO MCKAYHAPOAHOC ITPABO IIPEACTABIACT co00It CHUCTEMY HOPM,
CTPYKTYPHO OPTaHM30BaHHBIX Ha 0a3e eAUHBIX LIeJIeil U TTPUHIIATIOB.

CucteMHass opraHMsaums npaBa OTMEYaeTCs BO BCEX OTEYECTBEHHbIX Y4ebHMKax, a Takke KOHCTaTUpyeTcs
3apyb6exHbIMKN IopUcTamMu, BKJIlOYas lOPUCTOB-NPaKTUKOB. 3amecTuTesNb MeHepanbHoro cekpetaps OOH X. Kopenn rosoput:

«B nNpoLwnomM COCTosiHME MeXAyHapOAHOro npasa XapakTepm3oBasoCb aMOPGHOCTbIO M HEYETKOCTbIO, HbIHE OHO CTano
BbICOKOOPraHN30BaHHOW CUCTEMOWN HOPM»'.

OOpasyloliyue CHUCTEMY MEXIYHAapOAHOro IpaBa HOPMbI 00J1afaloT IOpUAMYECKOM CHJIOH U
COOTBETCTBYIOILIMM MEXaHU3MOM AeiCTBUsI. B apceHane obecriedyeHUs] UX pealM3allii MMEIOTCS CPeACTRBa,
OTCYTCTBYIOIIIME Y MHBIX BUIOB MEXIYHAPOAHBIX HOPM, HaIIpUMEpP MOJUTUIECCKHMX, MOPaIbHbIX. Ibi jus, ibi
remedies (Tme TIpaBO, TaM W CPEICTBA €ro 3allUThl). DTO OMpeneieHHe OTpaXkaeT TIaBHYIO (GYHKIIUIO
MEXIYHApPOIHOTO IIpaBa — PEeryJMpoOBaHHe MeXroCyIapCTBEHHBIX OTHOIICHU — M OJIHOBPEMEHHO
yKa3bIBaeT Ha 00BEKT MEXAYHAPOIHO-IIPABOBOIO PETYIMPOBAaHNUsI, KOTOPOMY IIPUHAMJIEXKUT I1aBHasl POJib B
OIIpeleICHUN XapaKTePHbIX YepT MEXIYHAPOIHOro IIpaBa. MeXIyHapoaHOe IpaBo MIPU3BAaHO PEryJIUpOBaTh
COBEPILIEHHO 0COOYI0 Pa3HOBUAHOCTh OOIICCTBEHHBIX OTHOILICHUM — MEXIOCYIapCTBEHHbIX, T.€. BJIACTHBIX
OTHOLIEHMIA C YYacTHEM CYBEPEHHBIX rocymapcTB. IloaroMy MexaHM3M (OpPMHMpPOBAHMSI M JCHCTBUS
MEXIYHApPOIHOTO TpaBa HOCUT MEKIOCYIapCTBEHHbI, a He HAArOCYIapCTBEHHBINM XxapakTep. Ero HopMbI
CO3IAIOTCST TITEM COTJIAIIEHUS CYyObEKTOB.

IMon MexrocynapCTBEHHBIMU MOHMMAIOTCS OTHOIIEHUSI C Y4aCTHEM TOCydapCTB, MEXIOCYIapCTBEHHBIX
OpraHM3alMii ¥ TaKUX TOCYJAapCTBOMOAOOHBIX 00Opa30BaHMi, KaK HaLMs, OOpIOLIAsSCS 3a CO3JaHMe
HE3aBHUCUMOTO T'OCYIapCTBa, BOJbHBIA ropod. IlocpeacTBOM 3TOro OIpeaeieHUs AaeTcs MpeacTaBIeHUEe O
BaXXHOM ITpM3HaKe IpaBa — KPYre ero CyoObeKTOB.

HaxkoHel, B BbllIIcHa3BAHHOM OIIPEIEICHUM OTpakeHa M TaKasl XapaKTepHas 4YepTa COBPEMEHHOTO
MEXIYHAPOMAHOTO IpaBa, KaK HaJMyue OOIIeNPU3HAHHBIX OCHOBHbIX Li€JIei, KOTOPBIMU SIBJISIIOTCS MUP U
COTPYAHUYECTBO.

2. Vinble KOHIENIMH MEXKIYHAPOIHOTO NMPaBa

HekoTopble aBTOPHI MBITAIOTCS PACIIUPUTH TMOHSITUE MEXAYHAPOAHOIO IpaBa 3a CUeT BKJIOUYEHMS B
HEro, MOMUMO HOPM, MHEIX sBjieHMni. Hampumep, B oreuecTtBeHHOM Juteparype (B.M. IllypimanoB) 6buta
clieTaHa TIOIBITKA BKIIOUYMTE B chepy MEXIyHAPOIHOTO MpaBa MPaBOOTHOIIEHMSI, KOTOPbIE Ha CAMOM JeJIe
OTHOCSTCS K cdepe peann3anuu npaBa. CTOpPOHHUKM PACIIMPEHMS IIOHATHUSI MEXKIYHAPOIHOIO IIpaBa IyTeM
BKJIIOUEHMSI B HETO MHBIX SIBJIEHUI CChLIAIOTCS Ha HEOOXOAMMOCTD AeopManu3anuu npasa. B cBsa3u ¢ aTum
HEJIb3sl HEe HAMOMHUTb, 4YTO (opMaju3alus IpaBa, €ro MpaBOTBOPUYECKOrO U IPaBONPUMEHUTETHHOTO
MPOIIECCOB TIPEACTABISIET CO0OI XapakTepHylo uepTy mpaBa. Dopmamu3anus — OIHO W3 YCJIOBUIA
3 GEKTUBHOCTA MEXIYHApOTHOTO IIpaBa, a TaKKe HEMallOBaKHasI TapaHTUs OCYIIECTBICHUS IIpaB €ro
cyobektamu. IlosToMy «aedopManusalius» 3aKOHOMEPHO BelJeT K CHWXEHUIO 3(P(GeKTUBHOCTH U
JEUCTBEHHOCTU MeXIyHapomHoro mpasa. CiaemayeT Mpu3HaTh, YTO HOPMBI MpaBa HEeJIb3sl OTPHIBATh OT MHBIX
MPaBOBbIX SIBJIGHUI, C KOTOPHIMU OHU TECHO B3aMMOMEMUCTBYIOT, HO i1 00O3HAUYEHUs BCEX ITPABOBBIX
SIBJICHUI B €AMHCTBE CYIIECTBYET TaKOe MOHSITHE, KaK MpaBoBasi CUCTEMA B IIMPOKOM CMbICJI€ 3TOrO CJIOBA.

3HauuTeNbHOE pacnpocTpaHeHue, npexae Bcero B CIIA, monyuyuna KOHIIEIIMS NPaBOBOrO peaju3sma
(M. Kamnan, H. Karuen6ax). Ee cTopoHHMKN paccMaTpUBalOT MEXIYHApOOHOE IIPaBO HE KaK CHUCTEMY
HOpM, a Kak mpoiiecc. I11koaa moJMTHIYecKn OPHEHTHPOBAHHOTO MOAX0Aa ITOHMMAET MEXIYHApPOIHOE IIPaBO
Kak Tpoluecc MpuHATHS BiaacTHbIX peweHuit (M. Maxnyran, CIIIA) unu naxe Kak BbIBOAMMBIE U3 (HaKTOB
>KU3HU HOpMaTuBHBIE oxkuaaHus (M. Pusman, CIA).

HecMoTpst Ha OYEBHIHBIN POCT 3HAYCHMST MEXKIYHAPOIHOTO IIpaBa B MEXKIYHAPOIHBIX OTHOIICHUSIX, HE
MCYE3al0T U3 JUTEpaTypbl U OTKPHITO HUTUIUCTUUYECKME KOHLEMUMMU. Tak, aMepuKaHCKUil Tpodeccop
A. I’ AMaTo paccMaTpuBaeT IIpaBo JIUIIE KaK (popMy apryMEHTAIIUH IIPH ITOITBITKAX TOOMTHCS OT KOTO-JIM00
OIpeAeICHHOTO ITOBEICHNS.



W3 ckazaHHOro BUIHO, YTO OTKa3 paccMaTpUBaTh MEXAYHApOIHOE MpaBO KaK CUCTeMY HOPM BeleT K
MCEXKIAYHAPOIHO-ITPaBOBOMY HUTHUJIN3MY, T.C. K HCIIPU3HAHMWIO 34 HUM ITPABOBOI'0 XapakKTepa.

W3BecTHBI KOHLECIIIIMHU, CTaBALIME 1104 COMHCHHME M TaKME€ OCHOBHBLIC KPUTCPUMU MCXKIYHAPOIHOIO
IIpaBa, KakK €ro Cyﬁ’LeKTbI N OOBEKT PETyJIMPpOBaHUMA. Ccoutasgch Ha YTBCPKIACHNUEC B MCKAYHAPOAHOM IIpaBC
IIpaB 4Y€JI0B€Ka, HCKOTOPLIC YUCHBLIC BKJIIOYAIOT B KPYT €TI0 Cy6’beKTOB (1)I/I3I/I‘{€CKI/IX N I0OpUANYCCKUX JIUIIL, a B
€ro OOBEKT — OTHOIIEHUS C y4yaCTUEM OJOTUX Cy6’beKTOB n 1mpeajgaralor B CBA3U C OTUM 3aMCHUTH
MCXKIAYHAPOOAHOEC IIPABO «TpaHCHALIMOHAJbHBIM IIpaBOM», «MHWPOBBLIM IIpaBOM», «TJT00aTBHBIM IIpaBoOM».
BxioueHne B Kpyr CyOBEKTOB MEXIYHApPOIHOIO MpaBa KOPMOpAaIMii 0OOCHOBBIBACTCSI UX 3HAUYMTEJIbHOM
POJIbIO B MI/I]Z)OBOI7I OKOHOMMKE 1 IMTOJIUTUKE.

AmepukaHckuii npodeccop M. xelnHUc, Hanpumep, ckasan: «HerocygapcTBeHHble 06pa3oBaHUsA HbIHE COOENCTBYIOT

dopmurpoBaHuio rnobanbHON NpaBoBOl cucTeMbl. MNpeacTaBnseTcs NPaBWibHBIM U NOJSIE3HBIM BOCCTAaHOBWUTL Ha3BaHWe
,MPaBo HapoaoB“»1.

B cooTrBeTCcTBUM C OTMEYEHHBIMM KOHILEHIIMSIMU MeEXAYHapOOHOE IIpaBO pacCMaTpuBaACTCs KakK IIpaBo,
00beAVHSAIONIEE BCE BUIBI HOPM, PEryJIMpYIOLIMX OTHOIIEHMS, BBIXONSIIME 3a TpeAeabl TocyJapcTBa,
BKJIIO4as OTHOILICHUA C yHaCTUEM (I)I/ISI/I‘{CCKI/IX N IOpUANYCCKUX JINII.

BoT, Hanpumep, BbickadbiBaHue npodeccopa AHHbI-Mapum Cnotep (CLLA): mexayHapooHOe nMpaBo «BK/OYAET BCE

BUAObl NpaBa, perynmpylowme AesTeNbHOCTb, Nepecekalolyio TeppuTopuabHble rpaHuLbl UM OCYLLECTBASEMYIO MexXay

3TUMKM rpaHmuamu... CyllecTBylomMe pas3nmyuns Mexay BuaamMu npasa, Hanpumep nyosnyHOro nu 4acTHOro, BHYTPEHHErO,

TPaHCHaAUVOHANBHOMO U MEeXAYHAapPOAHOro, HeCyLLeCTBEHHbI»2. Mexay Tem pasnuuvs 3T 6onee YeM CyLeCTBEHHbI. Y

KaXxaoro Buaa npaBa CBOM MexaHu3M [OeicTBus. MrHopupoBaHue pasnuunii Hem3GexHo ocnabut B3anmMoaencTene

pas3nnyHbIX BUOOB NpaBa, KOTOPOE CEroAHsA NpnobpeTaeT NepBOCTENEHHOE 3HAYEHME.

OO6111ast yepTa YIMOMSIHYTBIX KOHIIEMIIMIA COCTOMT B TOM, YTO OHM OCHOBaHBI Ha HEIMOHMMAaHWUM POJIU
00BbeKTa MPABOBOIO PETYJIMPOBaHUS KaK BaxKHEMIEro (akropa, ompeaesisaioliero XapakTepHble YepThl 1
MEXaHM3M JEiCTBUSI ONpeAeIEHHOro BHAa mpaBa. PasnuuHble BUAbI OOILIECTBEHHBIX OTHOILIEHMIA
MEXaHMYEeCKU OOBEAMHSIOTCS M COOTBETCTBEHHO CJIMBAIOTCSI B HEYIOPSIIOYEHHBIA KOHIJIOMEpPAT HOPM,
OTHOCSIIUXCS K PAa3IMYHBIM IIPABOBBIM CUCTEMAM.

IMonoGHbIe KOHLEMLMN HOCAT CXOJIaCTUYECKUI XapaKTep U He BOCIPUMHUMAIOTCS IpakTUKoi. Tem He
MEHee OHU OTPaXkaloT ONPEICICHHYIO TEHIEHIIMIO B IMPAaBOBOM DEryJIMPOBaHMHU MEXIYHAPOIHBIX CBS3EiA,
HarpuMep aKTMBHOE IOAKIIIOYEHUE OTpaceil HAllMOHAJbHOIO MpaBa K PEryJIMpOBaHUIO MEXIYHApPOIHBIX
CBsI3€ii U MX HapacTalolliee B3auMOJIEACTBIE C MEXIYHAPOIHLIM ITPABOM.

3. TIpo6aema Ha3BaHWS MEXKIYHAPOIHOTO MPaBa

Kak paHee ObIIO cKa3aHO, caMO Ha3BaHME «MEXIYHapOIHOE IMPaBO» HEPEIKO CTABUTCS IO COMHEHUE.
B cBsI3u ¢ 3TMM HEOOXOIMMMO 3aMETUTh, YTO OHO AEWCTBUTENILHO HE BITOJIHE KOPPEKTHO, TTOCKOJIBKY
PETyIUpyeT OTHOIICHMS He MEXKIY HapodaMHU, a MEXIY TOCyIapCTBaMU.

JlanHoe Ha3BaHUe ciaoXujaoch uctopudecku. B CpenHue Beka, Korga NosBWIACh Maesl IIpaBa,
PETryJIUPYIOIIETO OTHOIIEHUS MEXIy TocylapcTBaMy, IOPHUCTHI B TOMCKaX HEOOXOAMMOrOo TepMHUHA
00paTWINCh K aBTOPUTETY PUMCKOro IpaBa. [locienHee He OCTaBWIIO HUKAKKMX CJEAO0B, KOTOPhIe MOIJIU Obl
CBUIIETEJIbCTBOBATh O CYIIECTBOBAHMM YETO-JIM00 TOJO0OHOrO MeXayHapogHoMy mpaBy. Ho emy ObL1O
WU3BECTHO TOHSTUE jus gentium (paBo HapodoB). OHO 0003HAYAJO HOPMBI, PEryJIMPOBABIINE OTHOUIEHUS
PUMCKMX TpaXIaH C MHOCTPAHLAMU U MOCIECIHUX MEXAy coOoi Ha Tepputopun Puma, a Takxe HOPMBI,
obune ini i} psna CTpaH.
B nanbHeieM Ha3BaHKe ObLTIO MOITUMDULIMPOBAHO — jus inter gentes (IpaBoO MEXIY HAPOJAMM).

ITpoGiemMa ameKBaTHOTO Ha3BaHMSI MEXIAYHAapOMHOTO MpaBa CYIIECTBYET B OCHOBHOM /ISl CIaBSIHCKMX
SI3BIKOB, a TaKXKe ISl HEKOTOPBIX APYTUX, HAapUMep It HeMellkoro. Ha Hee n3maBHa oOpaiiiaju BHUMaHUE
poccuiickue 178 HEMELIK1E aBTOPBHI (B.A. HezaburoBckuii, H.M. KopkyHoB,
W. KanTt, ®. Jluct u ap.). CrenyeT, ImpaBma, 3aMETUTh, YTO Ha CIABSHCKMX SI3bIKaX MEXTOCYIAapCTBEHHEIS
OTHOILIIEHUS TaKXKe UMEHYIOTCSI MEXKTYHAPOIHBIMH.

Hna npyrux s3bIKOB 3TOT BOIIPOC HE HMMeEeT 3HaueHMs. TakK, Ha aHIIMUCKOM, (paHIy3CKOM U
UTaNbSIHCKOM sI3bIKaX TEPMUHKI international law, droit international, diritto internazionale MeIOT 3HaUYEHUE
MEXTOCYIapCTBEHHOTO IIpaBa, ITIOCKOJIbBKY CJIOBO Hation O3Ha4YaeT TakKXkKe <«TOCYIapCTBO», <«CTpaHa».
Jlutepatypa Ha 3TUX S3bIKaX MCIMOJB3YET U CTapOEe Ha3BaHUE «IIpaBO HAPOAOB» (droit des gens, diritto delle
genti, law of nations).

HexkoTtopas yca10BHOCTh TaHHOTO Ha3BaHUS HE MMeeT 00JIbIIoro 3HaueHus. OHO YTBEpAWIOCHh B TEOPUU
U TIpaKTUKe. YCIOBHOCTb TEPMMHOJOTUM — HEPEIKOe SIBJICHUE B MEXIYHAapOIHOM MpakTuke. BcrmoMHUM
XOT$1 ObI pyCCKUIt TepeBo aHruiickoro HazBaHus United Nations (OobennHeHHble Haliun) — OpraHusaiust
O6beaHeHHbIX Hanmii.



4. Me)myﬂapozmoe nyﬁquﬂoe N MEXTYHAPOAHOE YACTHOE NMPaBoO

MexayHapoaHoe IMpaBo, KOTOPOMY IOCBSILEH 3TOT YUEOHMK, SIBIASETCS MEXAYHAapOAHBIM ITyOJUYHBIM
MpaBOM, TMOCKOJbKY peryjaupyeT BJacTHble, NyOJWYHbIE OTHOILIeHUs. Kpome Toro, cCylecTByeT
MEXIYHApOOHOe 4YacTHoe mpaBo. Kiaccuueckoe ompeneseHue 3TOTO MpaBa OBUIO JTaHO TaKUMU
aBTOpUTeTHBIMU YIeHBIMHU, KaK U.C. ITeperepckuii u JI.A. JIyHiI.

Mexcoynapoonoe uacmuoe npaso — oOmMpacadv npPaAéa, KOMOpPas pezyaupyem 2paxrcoaHcKo-npasosble
OMHOUIEHUSL, UMeIouiUe MeXHCOYHAPOOHbLI Xapakmep.

DTOrOo OIpenesIeHNs CIeIIUATICTRI IIPUACPKUBAIOTCS 1 CETOMHS.

MexayHapogHOe 9acTHOE IPaBO — YacTh HALIMOHAJIBHOM ITPABOBOI CHCTEMBI, €T0 HOPMBI CO3HAIOTCS
TroCylapCTBOM CaMOCTOSITeJIbHO. MeXImyHapoaHoe 4yacTHoe IpaBo, nuiier M.M. BorycnaBckuit, — «3T0
COCTaBHasl 4YacThb BHYTPEHHEl TMpaBOBOM CHCTEMbI KaxIOro rocygapctBa»'. OcHOBHas 3amaya
MEXIYHApOAHOIO YAacTHOTO IIpaBa COCTOMT B PETyJMpPOBaHUM KOJIM3UM MEXAY 4YacCTHOIIPAaBOBBIMU
HOpMaMM TIpaBa pa3HbBIX cTpaH. OCYIIECTBIISICTCS 3Ta 3agadya C ITIOMOINBIO CIeHU(PUUESCKUX HOPM,
MMEHYEMBbIX KOJUIM3MOHHBIMU. OHHU Ial0T OTBET Ha BOIIPOC O TOM, IIPaBO KaKOil CTpaHBI ITOIICKHUT
MNpUMEHEHWIO B ciaydae Koumsuu. [loaToMy OpyrmM Ha3BaHMEM 3TOro IipaBa, HamboJee
pacIpocTpaHeHHBIM B CTpaHax 00IIero nmpasa (common law), SIBASIETCS] KOJUTM3MOHHOE IIPaBo.

MexayHapoaHOe YaCTHOE ITPaBO TECHO CBSI3aHO C MEXAYHAapOAHBIM IyOJMYHBIM MpaBoM. B pesomtoriuu
HMHcTtutyTa MexayHapoaHoro mpaBa «IIpenogaBaHue ITyOJIMYHOIO UM YAaCTHOTO MEXIYHApPOOHOIO ITpaBa»
TOBOPUTCSL: «B Tex ciIydasix, Korja IpeiiaraloTcs ABa OTIeIbHBIX Kypca o ITyOIMIYHOMY ¥ YaCTHOMY IIpaBy,
MEXIy HHUMM [OJDKHBI CYIIECTBOBATh TECHAs B3aMMOCBSI3b M KoopauHauus»!. JIjIsg yacTHOro mpasa
CYIIECTBEHHOE 3HAYCHNE MMEIOT MEXIYHAPOIHBIC TOTOBOPHI, TOPTOBBIC, HAJIOTOBBIC, MHBECTUIIMOHHEIE, 00
aBTOPCKOM IIpaBe, O IMPpaBoBoil oMoy U Ap. C MX IMOMOIIBIO MTPOUCXOIUT YHU(MPUKALIUST HOPM YaCTHOIO
npaBa rocynapct. TeM He MeHee BONPEKM PaclpoCTPpaHEHHOMY MHEHMIO MEXXIyHapOAHbIe JOTOBOPhI HE
SIBJIAIOTCS MCTOYHMKAMM MEXIYHAapOAHOIO 4YacTHOro mpasa. IS 3TOro IOJOXEHHUs MeXIyHapOIHBIX
JIOTOBOPOB JIOJDKHEI OBITh BKITFOUEHBI B COCTaB ITPABOBOI CUCTEMEI CTPaHBI.

B nmmreparype BBICKA3BIBaeTCSI MHEHUE O HEOOXOMMMOCTHU CIMSHUS MEXIYHApOMTHBIX IYOJIMYHOTO U
yacTHOro mpasa. [lomoOHBIC B3IJISIOBI HE HAIUIM MPU3HAHMWSA. TeM He MeHee 3Ta KOHIICIIINS HaXOIUT
OTpaxkeHre B COBPEMEHHOU yueOHOU nuTeparype 1Mo MexayHapoaHoMy mpaBy. Ccbutasich Ha COMMXKEHUE U
B3aMMOITPOHUKHOBEHUE MEXIYHAPOIHBIX MYOJMYHOIO M YaCTHOI'O MpaBa, MUILIYT O COBMELIEHUH MpeaMeTa
peryIMpoBaHusI, Kpyra y4aCTHUKOB MTPABOOTHOLIEHUI, METOAOB U (POPM periaMeHTallMnZ, U 3TO HECMOTPS
Ha TO YTO B ONHOM ClIlydyae IIPEIMETOM pPETYJIMPOBAHUS SIBIISIIOTCS BIJIACTHBIE MEXTOCYIAapCTBEHHBIC
OTHOIIICHUSI, a B IPYTOM — YaCTHOIIpaBOBbIe OTHOIICHUsI. COOTBETCTBEHHO, PA3IMUHBI YIACTHUKM, METOMIBI
¥ OPMBI peTyIMPOBAHMSL.

Pactymmas wHTepHaIMoHanM3aus OOIIECTBEHHOM XW3HU TOPOIMIa Pa3IMYHOIO Poja KOHLIETLHNHU O
COMMDKEHWHU U JaXe O CAUSIHUM MEXIYHapOAHbIX MyOJMYHOrOo M YacTHOTO IpaBa. B 3amamHoil auteparype
JIOBOJIBHO PaclpoCTpaHeHa KOHLEMNUUSl <«TpaHCHAlMOHAJIbHOIO IpaBa». OHa Obula cchopMyIrMpoBaHa
amepuKaHcKnM Tpodeccopom D. [IKeccelloM, KOTOPHI TPEIJIOXKIWI OOBEAMHUTh MEXIYHAPOIHOE
MyOJIMYHOE M MEXIyHApOMHOE YacTHOE IIpaBO, C TEM YTOOBI €OWHOE IIPAaBO PETYIMPOBAIO ACHCTBUS U
COOBITHSI, TIepeCeKaloIINe TOCYNapCTBEHHBIE TpaHULBR. HEBIHENIHNE CTOPOHHUKM 3TOM KOHIEIIINN
CCBUIAIOTCS HA TO, YTO pPa3Iduudsl MEXOYy IyOJIMYHBIM M YaCTHBIM IIPaBOM CTaHOBSTCS Bce Ooliee
HWCKYCCTBEHHBIMM IO MEPE TOT0, KaK rocyaapcTBa 1 Co3laBacMble UMM OPraHM3alIMU BBIXOAST Ha PHIHOK, I10
Mepe TOro, KaK TOPTOBJIsl M BHEIIHSS MTOJUTHKA BCe OoJiee meperieTaTcs?.

ITomoGHBIe B3MISABI HE HANLIM TPU3HAHUS B TIpaKTUKEe, Ja M B JIATepaType OHU HE OYEeHb
pacIpocTpaHeHBI.

Tem He MeHee MHOTAA JaXKe B YUEOHOM JIMTEpaType MBI BCTpedaeMCs ¢ HeIIOHUMaHMEM OIIpeAeIISIonIeit
posM 00BEKTa PEryJIUPOBAHUS IJIsI MPUPOILI ITpaBa. HecMOTps Ha paciupsonieecs ydacTie rocynapcTs U
co3MaBaeéMbIX MMU CYOBEKTOB XO3SHCTBEHHOM NESITEJbHOCTM B  KOMMEPUYECKHUX CBSI3SIX, OTHU
B3aMMOOTHOIIEHMST NMPUHLMITMAIBHO OTJIMYAIOTCS OT MEXBJIACTHBIX, IMyOJMYHBIX OTHOLIEHUI TOCydapCTB
KaK HOCHTellel cyBepeHUTeTa. IMEHHO MeXXTOCYIapCTBEHHBIC OTHOIIEHUS PETYIUPYIOTCS MEXKIYHAPOTHBIM
MyOJWMYHBIM, a HE YaCTHBIM IIPAaBOM. DTON MO3WIIMM TBEpHO IPUICPKUBAIOTCS TOCYIApPCTBA B CBOCHU
MPaKTHUKE.

He Oosnpille ocHOBaHMII TOBOPUTh M O COBMEIIEHMM Kpyra YYaCTHMKOB ITyOJUYHBIX M YaCTHBIX
MPaBOOTHOIIIEHUI, METOZOB U (OpM MX peraaMeHTaluu. JeidcTBUTENbHO, TOCYIapCTBO MOXKET OBITh
YYaCTHUKOM OTHOILEHUI, PEryJlupyeMbIX 4YacTHBIM IIpaBOM. A ¢u3MyYecKue U OpUIMYEecKUe Julia
YYaCTHUKAMU OTHOIICHUI, PEeryJIMPYeMBIX ITyOJMUYHBIM IIPABOM, OBITh HE MOTYT, ITOCKOJIBKY HE SIBIISTIOTCS
ero cyobektaMm. PasymMmeercs, HaKOHEIl, YTO METONBI ITyOJUYHOTO M YACTHOTO IIpaBa MPUHIIAIIUAIBEHO
pasTYHBEL.



HukTo He cTaHEeT OocmapyBaTh PacTyIIeTO B3aMMONCHCTBUS MYOJIMYHOTO M YACTHOTO MEXKIYHAPOIHOTO
npaBa. OCOOEHHO 3HAYMTEIbHA POJIb MyOJIMYHOrO IIpaBa B YHU(UMKALIMM HOPM 4acTHOro mpasa. HecMoTpst
Ha 3TO, KaXIbliA BUI HOPM OCTAeTCS B paMKax CBOEI IPAaBOBOM CUCTEMBI U ITOJIb3YETCS MPUCYILINM UMEHHO
el MexaHu3moM fAelicTBus. [TokazarenbHa B 3ToM 1iaHe KoHuenuus P.A. MionnepcoHa, KOTOPBIi ToJiaraer,
YTO HOPMBI YACTHOTO MEXIYHApOMHOIO IIpaBa M COOTBETCTBYIOIIME HOPMBI ITyOJMYHOIO MpaBa oOpa3yloT
MOJTMCUCTEMHBIN I0PUAMYECKUI KOMIUIEKC B CHJIy OCOOGHHO TECHOIO B3auMmojeiicTBusa. Ho mpu aTtoM oHu
OCTAIOTCS YACTSIMU COOTBETCTBYIOLIMX ITPABOBLIX CUCTEM!.

§ 2. ®opma, HCTOYHUKH MEKIYHAPOIHOIO MPaBa

1. ®opma u comepKaHue MeKIYHAPOIHOTO NMPaBa

Hna mpaBa cdopMa umeeT ocoboe 3HaueHue. Eme B [ApeBHeM Pume rosopwnu: forma legalis forma
essentialis (topuandeckas ¢opMa BaxxHa). Ecau paccMaTpuBaTh MEXIyHApOIHOE MTPaBO B €r0 B3aUMOCBSI3U C
pEeryIMpyeMbIMM  OTHOILIEHWUSIMM, TO OHO  BBICTYIIA€T B  KauyeCTBe  IOpUAUYECKOH  (OPMBI
MEXTOCYIapCTBEHHBIX OTHOIUEHMI. B cuily cBoeil OTHOCHMTEJIbHOM CaMOCTOSITENIBHOCTA 3Ta dopma
OKa3bIBaeT PEryJupylolee BO3ASHCTBIE Ha MEXKTOCYIapCTBEHHbBIE OTHOIIICHUS.

BMmecte ¢ TeM MeXayHapomHOE MpaBO MMEET CBOM COOCTBEHHbIE (pOpMY M comepKaHue, MPEeACTaBIss
coboii ux eauHCTBO. [1aBHas posib, padyMeeTcsl, NMPUHAUICKUT colepXaHuio. Pasnuyaior opuandeckoe
colepxxaHue W conuaigbHoe. IOpuamyecKuM cojepKaHHeM MEXIYHApOTHOTO IIpaBa SIBJSIIOTCSI HOPMBI.
IOpuauyeckoe comepxkaHue HOPMbI — IIpaBUIO moBeaeHUs. HOpMBI MpeacTaBisiioT co00il HEOOXOAMMYIO
BHYTPEHHIOK0 (hOpMY CYIIIECTBOBAHMS MEXXIYHAPOIHOTO IIpaBa.

I[lo moBomy TOro, YTO SIBISICTCS CONMAJBHBIM COAEPXKAHMEM MEXIYHAPOIHOIO IIpaBa, M3IaBHA
BBICKA3bIBAJIMCh pa3iMuHble MHeHUsA. Ero Bunenu, HampuMmep, B BeJieHMu boxbeM, B TpeOOBaHUSIX pa3yma
WIM CNIpaBelIUBOCTU U Ap. OgHaKO IMpeodagaloliiM CTajlo MHEHUE, COIJIACHO KOTOPOMY COAep>KaHUEM
HOPM MEXIyHapOJHOTO TpaBa SIBJISIETCS COTIaCOBaHHAs BOJISI rocyaapcTB. Ieresb mucall, 4To co BpeMeH
Pycco pactipocTpaHeHHBIM CTaJIO BO33pEHME, COTJIACHO KOTOPOMY CyOCTaHIIMEH MpaBa J0DKHA ObITh BoJisl. B
HOpMeE MEXIYHApPOIHOIO IpaBa BhIpaxkeHa 00l1ast BOJIsSI CyObeKTOB, ChOPMUPOBAHHAS IIyTEM COIIACOBAHUSI.

CyllecTBYyIOT U HMHbIe MHeHUs. HekoTopble BecbMa aBTOPUTETHBIE IOPUCTHI MOJAraloT, OYATO BOJIS
rocymapcrBa siBisetcst (pukuueii!. Mexay TeM BoJisI TOCydapcTBa — BIIOJIHE peanbHOe sBieHue. OHa
BBIPaXKaeTCsl B AESITEIbHOCTH €r0 OPTaHOB, B ITOBEICHUU TOCYIapCTBa HA MUPOBOI apeHe.

OTO MONOXEHWE LUMPOKO MPU3HAHO WM HaxXOAuT OTPaxeHue B MEeXAyHapOAHOW npakTuke, Bkoyas cynebHyio. B

M3BECTHOM pelleHun MoCTosIHHOM nanatbl MeXAyHapoAHOro MnpaBoCyaAus MO Aeny O napoxoae «J1oToc» roBopuiocCh:

«MexayHapoaHOe NpaBo PeryavpyeT OTHOLUEHUS MexAy He3aBUCUMbIMWU rocypapctBamu. MNoatoMy obsizaTenbHble s

rocyaapcTe HOPMbI MpaBa NOPOXAAITCA CBOOOAHOM BOJEN MOCNEAHWNX, BbIDAXEHHON B KOHBEHLMAX UM OOLLENPUSHAHHBIX
obblyasnx...»?

Peub uaeT MMeHHO O corjlacoBaHHOU Bojie. OHa — UTOT B3aUMOJIEHCTBMSI, OTpaxkalolIMi YCIOBUS
BHYTPEHHEN U MEXTYHAPOJHOU XW3HU CyOBheKTOB. B pe3yabTaTe cornacoBaHHas BOJISI €CTh HEUTO OTIUYHOE
OT TIepBOHAYAIBHEIX BOJIb TOCYIAPCTB. BoJM cOTIacoBBIBAIOTCS B IIpeeiaX COOTBETCTBYIOIINX HOPM. 3a UX
paMKaMM BOJIM MOTYT CYLLIECTBEHHO pa3jnyaThCsl.

CornacoBaHHasi BOJISI, BO-TIEPBBIX, HAXOIWT BBIPaXXEHWE B COAEPXKAaHUM HOPMBI, BO-BTOPBIX, OHa
00s13bIBaeT CyOBEKTOB cOOMIOAaTh 3Ty HOpMY. OT BOJIM CyOBEKTOB 3aBUCUT XapaKTep 00s13aTeIbHON CUIIbI
HopMbl. OHM MOIYT NpUIATh €i IOPUIUYECKYI0O WM MOPaIbHO-TIOIUTUUYECKYIO 0053aTe/IbHYIO CUIY 10
cBoeMy ycMoTpeHuto. MHbIMU clIOBaMU, CYOBEKTHl NOCTUTAIOT COMJIAIIEHUS O COAEPXKAHWM HOPMBI U O
TIPAJAHNN €l COOTBETCTBYIOLIEN 0053aTEIbHON CUITBI.

BosneBoii xapakTep HOCIAT W HOPMBI, CO3[JaBa€Mble€ C YYaCTMEM MEXIYHAPOAHBLIX OpraHU3allMid.
IlocnenHue mpeACTaBISAIOT COOOM CHUCTEMy B3aMMOICHCTBUSI TOCYIapCTB-4iIeHOB. BrIpaGoTaHHas B
Mpoliecce TaKOro B3aMMOACHCTBUSI BOJISI MPEICTaBIsSIET COO0M OTHOCHUTEJIBHO CaMOCTOSITEIbHOE SIBJICHUE.
OHa onsTh-TaKu SIBJSETCS PE3yJIbTaTOM COIVIACOBAaHMSI BOJIb FOCYAApCTB, @ HE MPOCTO CYMMOM 3TUX BOJIb.
DTO MOATBEPKAAECTCS U TeM, YTO MPU3HAHUE 3a OpraHU3alMEN CTaTyca CyObeKTa MEXIYHApPOJHOIO MpaBa
O3HAyaeT NMpU3HAHUE HAJIW4Us y Hee COOCTBeHHOI BoJiM. IlpuBeneHHbIE MOJOXEHUS ObLIM YOEAUTEIbHO
JTOKA3aHbI B OTEYECTBEHHOI TUTepaType’.

CospmaHHasl COrjlacOBaHHOM BOJieii HOpMa He yTpauuBaeT C Hell CBSI3U U B JajbHelieM. CBa3b (hOpMBI 1
conepxxaHus coxpaHsieTcs. U3MeHeHus B COIIacOBaHHOM BOJIe BHOCSIT KOPPEKTUBBI B peaIbHOE COJEpXKaHUe
HopMmbl. Braromapsi 3ToMy colepKaHuW€ HOPMBl amanTUPYETCs K MEHSIOIMMCS YCJIOBMSIM. be3 Takoi
MOJBVXKHOCTH COEPXKAHUS HOPMa MOTJIa Obl OTCTAaTh OT KM3HU U CTaTh YUCTO (POPMATBHOM.

DT0 MNPUHIOUINHMAILHOE IIOJOXEHWE HAIIO OTpaXeHHWe B  MEXIYHApOTHO-IIPABOBOM  aKTe,
pETryJIMpYIOLIEM ACHCTBUE HOPM MEXAYHAPOAHOTO TpaBa, B BeHCKOI KOHBEHLIMHU O MpaBe MEXIyHApOIHbBIX
n1oroBopoB 1969 r. KoHBeHILIMs IpeaycMaTpyBaeT, YTO IPU TOJIKOBAHMU Hapsily ¢ KOHTEKCTOM IOTOBOpa
YUMUTBIBACTCS TMOCAeAyIolas MpakTuKa ero npuMeHeHus. [Ipu 3ToM pedb UIET He O JII00OU MpakTUKe, a O



TaKOM, KOTOpasl «yCTaHABIMWBaET coriache Y4acTHUKOB» (CT. 31). IHBIMU clloBaMM, peub UJET OMNSATh-TaKu O
COIJIACOBaHHOI1 BOJIE.

EnunactBO (PopMBI M comepXKaHMS He WCKIIOUaeT IIpOTUBOpeunii Mexmy HuMmu. ComepxkaHne
IMHAMUYHO, a popma cradbmiibHa. CoaepKaHUe MOXET CYIIIECTBEHHO M3MEHSIThCS B paMKax TaHHOU (hOPMBI.
Ho ecin uaMeHeHus BBIXOAST 3a 3TU paMKU, TO MOSIBISIETCS HEOOXOAUMOCTb U3MeHeHus hopMbl. [Tpu sTom
¢dopma crocoOHa OTKpbhIBaTh OOJBIIMIA WJIM MEHbIIMHA MpPOCTOp [UISI M3MEHEHUS COIepXKaHMUS,
COJIEMCTBOBATh €ro pa3BUTUIO UM, HAOOOPOT, TOPMO3UTh €ro. MHOTroe 31eCh 3aBUCUT OT XapaKTepa HOPMHbI.
Hopwmpr o6111ero xapakTepa, HalpuMep IIPUHIIMITE WK ITOJIUTAYECKIe HOPMBI, OTKPBHIBAIOT 3HAYNUTEILHBIC
BO3MOXKHOCTH JIUISI pa3BUTHSI COIEPKAHMS. Y KOHKPETHBIX HOPM TaK1e BO3MOXHOCTH OTPaHUYCHBI.

3HayeHMe OTUX MOMEHTOB TIONUYepKMBaeTcsl B TIpakTuke rocymapctB. Kacasce JloroBopa o
JI0OPOCOCENCTBE, MapTHEPCTBE U coTpymHudectBe Mexny Poccueit u ®PI' 1999 r., B.B. Ilytun moka3sain,
HacKOJIbKO CTOpPOHAM YOajoCh peaau3oBaTh «3aoXeHHbI B [loroBope moreHuMan». OMHOBPEMEHHO OH
3aMEeTUJ, U4TO «,,bosbIoii foroBop* HaleseH B Oyayiuee. YToObl B MOTHOM Mepe peann30BaTh 3aJ10KEHHbII
B HEM ITO3UTUBHBIA OTEHLIMAI, IOTPEOYETCS HE OAMH roiy»!.

Hng Toro 4YTOOBI pPEryJMpPOBaTh COBPEMEHHBIC MEXKIYHAPOIHBIC OTHOINCHMSI, HOPMBI JOJDKHBI
00eCITeYnTh ONTUMAJIbHBIN OajaHC AMHAMU3Ma M CTaOMJIBbHOCTH. JIMHAMM3M — HEOOXOAMMOE KaueCTBO
HOpPM, TIpU3BAaHHOE OOECIEYUTh CTAaOMJIbHOE DPETYJIMpOBaHUE AMHAMUYHBIX OTHOIIEHU. DT MOMEHTHI
CEerofHsl OLIYTMMO MPOSIBISIOTCS B MeXIyHapoaHoil mpakTtuke. I'eHepanbHbie cekpetapu OOH He pas
OTMEYaJIM MPOMU3OLIEAIINE B COAEpPXaHUMU YcCTaBa WM3MEHEHMsI TpU HEU3MEHHOCTM ero Tekcra. Eiie
K. Bagpmxaiim 3ageisur, uto OOH «yxe craja COBEpIIEHHO WHOW OpraHW3alldeil 10 CpaBHEHUIO C
3agymManHoi B CaH-DpaHIIICKO»2.

He sBnsieTcs B 9TOM MnyiaHe UCKJIIOYEHNEM N MexXayHapoaHas cyaebHas npaktuka. B peweHnn EBponeiickoro cyga no
npasam yenoseka no geny «Jlonamay npotms Typumm» (1995 r.) roBoputcs: «[lonoxeHne, cornacHo KoTopomMy KoHBeHLMs
ABNAETCH XUBbIM aKTOM, KOTOprm AOJDKEH TONIKOBATbCHA B CBeETEe COBPEMEHHbIX ycnosvu7|, NMPOYHO yTBEPAUIOCH B NPAKTUKE
Cyna»3.

Takum 00pa3oM, cBoeoOpa3me MEKIYHAPOMTHOTO IIpaBa HAXOOWT CBOC BEIpaXEHUE B CIICHIM(PUKE €Tro
COLIMATBLHOTO 1 IOPUINYECKOTO CoIepKaHMs, a TaKKe B (popmMe ero BorwtomieHus1. OT CTeNIeHU COBEPIIIEHCTBA
HOpPMBI KaK B COIIMAJbHOM, TaK M B IOpPUAMYECKOM IUIaHE 3aBUCUT e¢ 3 dekTuBHOCTL. IloaToMy
paccMaTpuBaeMble HaMM BOIIPOCHl MMEIOT HE TOJIbKO TEOpEeTHYECKOe, HO M MpaKTUYecKoe 3HayeHMUe.
HecnyuyaitHo 3HayeHue KaTeropuii ¢oOpMbl M COAEpPXKAHMSI C CaMOro Hayaja IpOSIBUIOCH B
konudukanmoHnHoit aesiteapHoctd Komuccuu mexnyHaponHoro npasa OOH. ITpu stom unenst Komuccuu
OTMeYajy Hepa3phIBHYIO CBsI3b coiepxkaHus U ¢GOpMbI, a Takke 3HadyeHue (opmei!. B wacTHOCTH,
JaTMHOaMepuKaHCcKuit ropuct P. Anbdapo ckazani, yto ¢popMa, IpyuaaHHAas COTJIAIIEHUIO, UMeeT XXU3HEHHO
BaXKHOE 3HAUCHUE.

HeobxooumbiM Ka4eCTBOM MeEXAYyHapOAHOro npasa sBnsetcs popmanbHaa onpepeneHHocTb. OHa HaxoouT CBOE
BblpaXeHue B TOM, 4TO B lopuandeckor oopme onpeaensiorcs:

e c(epa OTHOLIEHUIA, PETYIUPYEMBIX MEXIYHAPOIHBIM IIPABOM;
e CyOBEKTHI PETYJIMPOBAHUS, UX MIPaBa U 00SI3aHHOCTH;
e (hbopMbI ITPaBOTBOPYECKOTO IIPOLIECCa;
e IIpaBOMEpHAs U IIPOTUBOIIPABHAS AESITEIbHOCTD;
e OTBETCTBEHHOCTD 3a MPAaBOHAPYILIECHMUSI.
CDODMaJ'IbHaH onpegesieHHOCTb O3HavYaeT Takxke Mo BO3MOXHOCTU Hanbonee MofHOE N TOYHOE BoruioweHne B
yCTaHOBﬂeHHOIZ d)opme AOCTUTHYTOro cornaiwlieHusa. Oﬂpe,ﬂ,eﬂeHHOCTb AOCTUraeTcqad C NOMOLWbK KakK CI'IeLI,I/Id)I/ILIeCKM

NnpaBoBbIX, Tak N 06LLMX cpeacTs popmManmaaumnn. K nepebiM OTHOCATCS MPaBOBbIE MOHATUS, KOHCTPYKLUMW, TEPMUHONIOMUS,
KO BTOPbIM — (OPMYJibl, CUMBOJIbI, 3HAKW U AP.

PasButrie MeXIyHApOOHBIX OTHOIUEHMII CTAaBUT B 9TOM IUIAHE TPYAHBIE 3amadyd. YCIOXHEHME
COTPYIHMYECTBA, pPACIPOCTpaHEHNWE €ro Ha BCe HOBBIE 00JAacTH BjIeYeT 3a COOOM YCIOXHEHHE U
MEXIyHapOAHO-IIPAaBOBOTO peryaupoBaHus. OCTpo ollyliaeTcs MoTpeOGHOCTh B HOpMax, 00ecIeurBaroImx
KOHKPETHOE M IOCTATOYHO TOYHOE peryjIrupoBaHue. B 1esoM 3To o0las 3aKOHOMEPHOCTh pa3BUTHS IIpaBa.
CkazaHHOe OTHOCHUTCSI M K 3akoHaMm rocymapctBa. OHHM, KaK W [JIOTOBODBI, CTAaHOBSITCS Bce OoJee
O0BEMHBIMM, NCTAIM3NPOBAHHBIMUA M CJIOXHBIMHA. DTOT MOMEHT HeE IIepBBIM TOH OTMeUaeTcs KaK B
JIATEPATYpE, TaK U B IIPAKTHUKE?.

Hewmanbie npoGieMbl st OpMBI CO3AaeT UM MOJMTHKA. MeXIyHapOIHO-IIPaBOBbIE aKThl CTAHOBSITCSI
MHCTPYMEHTOM BO3[eiCTBUS Ha OOIIECTBEHHOE MHEHUE, B MOAACPKKE KOTOPOIO OHU HyxKaalTcs. I[Toatomy
B JIOTOBOPBI, MPEXKIIE BCETO MOJUTUICCKHE, BKIIOYACTCS 3HAYUTEIBHOE YMCIIO MOJIOXKEHUI, OCHOBHAS 3a1a4a
KOTOPBIX COCTOMT HE CTOJBKO B PEryJIMPOBAHUU OTHOIICHW, CKOJBKO B OOOCHOBAaHMHM COIEPKaHMS
JIOTOBOpA, caMoTo (hakTa ero 3aKJIIOUeHUSI.

HexoTtopble IOpHUCTBI BBICKA3bIBAIOT OTPULIATEIbHOE CYXIEHME 00 3TOM SBJIEHUM, IOjaras, 4YTO
TEHACHLIMS K MOJMTU3ALMU COAEPXKAHUS JOrOBOPOB CHIXKAET UX 3G (PeKTUBHOCTh KaK MpaBoBbiX akToB (b.
3umma, ®PT). [MogobGHoe cyxaeHue He JuileHO cMbicia. CreayeT BMECTe C TeM YYMTBIBATh, YTO TakK



HasbIBacMEbIe TTOJUTHYECKHE TTOJOXKEHUS JOTOBOpa KaK pa3 M IPH3BaHBI COACHCTBOBATh IOBBIIICHUIO €ro
aBTopureTra. HedeTKocTb (hOpPMBI 3a4acTyliO0 OIIpEeHeliIeTCsI CBOEOOpa3HOM IUILIOMATHEll O(OPMIICHUS
JIIOTOBOPOB, C IIOMOIIBI0 KOTOPO#l CKPBIBAIOTCS PACXOXKIECHUS B MO3UIUSIX CTOPOH, a TOPOU M IOMIMHHOE
coiep:KaHue T0roBopa.

2. MHcrouHuku MEXKIAYHAPOAHOrO Inpasa

Hcemounuku mexncoynapodnozo npaea — 3mo oguuuaivHo-ropuduyeckas opma cyuecmeosaHus
MeNHCOYHAPOOHO-NPABoBbIX HOPM, 00bIMali, 002080D U NPAGOMBEOPUECKOe PeuleHue MeNCOYHAPOOHOU Op2aHu3auul.
Onu npedcmagasitom co6oii 6HeutHI00 hopmy, 6 KOmopoii 60na0WAeMC HOPMAMUBHOE COOePICanue HOPM.

[NoHsITHE «MCTOYHUK» OXBATHIBAET HE TOJBKO (POPMY CYIIECTBOBAHMSI HOPMBI, HO U CIIOCO0 €€ CO3IaHMs,
HapyMep C ITOMOIIbIO J0roBopa WM o0blvyast. TepMUH <«MCTOYHMKM MEXIYHApOTHOIO IIpaBa» MPOYHO
yTIBepAWICS B TeopuM M mpakTuke. OO0 MCTOYHUKAX MEXIYHAPOIHOTO IIpaBa TOBOPUTCS, HAIlpuMep, B
npeamoysne Ycraba OOH. Bce 310, omHaKO, HE JOJKHO BECTU K YIPOIIEHUIO CBSI3aHHBIX C UCTOYHUKAMU
BOIPOCOB!.

B nurepaType BBICKA3bIBAIOTCS M KPUTUYECKME B3IVISIAbI OTHOCUTEIbHO KOHILEILMU HCTOYHMKOB.
Hekorophle 10pUCTHI Jaxe MUILNYT O Kpu3nuce Hayku oo ucrouyHukax (P. Teiirep, ABctpus). Ilpennaraior
BOOOIIIE OTKA3aThCs OT 3TOro MOHATUSA2, OQHAKO OHO HACTOJIBKO MPOYHO YTBEPAMIOCH, YTO OTKA3 OT HEro
e/1Ba Jiu BO3MOXeH. JIJIs 3TOT0o HET TOCTaTOYHBIX OCHOBAHMIA.

TTOCKOJIBKY MCTOYHMKM SIBJITIOTCS METOAOM CO3IaHUs W (pOpMOIt CYIIECTBOBAHUS HOPM, TO WX BUIBI
JOJIKHBI OBITh OIpeneaeHbl CAMUM MEXIYHApOAHBIM ITpaBoM. COIIACHO IOC/IeAHEMY OOLLIENPU3HAHHBIMUI
HMCTOYHUKAMHU OOIIEro MeXIYHapOMHOIO IpaBa SIBJSIIOTCS JOrOBOpP M OOblyail. B 3TOM KauecTBe 0 HMX
TFOBOPUTCS, HaIpUMep, B BeHCKO#1 KOHBEHLIMM O IpaBe MEXIYHAPOIHBIX JOTOBOPOB 1969 r.

IIpu ompeneneHMM Kpyra MCTOYHMKOB MPUHATO CChbUIaThCs Mpexae Bcero Ha cT. 38 CraTyra
MexnyHapoaHoro Cyna OOH. B Heli roBopuTcs, 4TO, pelliasi CIiopbl HA OCHOBE MeEXXAYHApOIHOIo IpaBa,
Cyn TipyMeHsieT KOHBEHLMM, OOBIYail, oOIIMe IPUHIMIIEI IIpaBa, INPU3HAHHBIC LMBUJIN30BaHHBIMU
HapomaMu. B KauecTBe BCIOMOraTelbHbIX CPEICTB IS ONIPEACICHUSI IIPABOBEIX HOPM MOTYT IIPUMEHSIThCS
cyaeOHbIe pellieHKs U JOKTPUHBI HanboJjiee KBaTUOUIUPOBAHHBIX CIICLIUAIMCTOB.

Crarbg 38 moasepraercss oOOCHOBaHHOM KpuTHKe'. B 3TOM HeT HuYero ymusutesnbHoro. OHa Obuta
copmynupoBaHa nociie [lepBoii MUpoBOit BOMHBI 1151 [10CTOSTHHOIM TajaThl MEXIYHAPOIHOTO ITPaBOCYIUSL.
HopMaruBHBIIT Marepuan Toro BpeMeHM Obl1 He3HauumrTesneH. OtTcioga ykasaHWe Ha BO3MOXHOCTh
WCTIOJIb30BaHUSI OOIIMX TPUHIIUIIOB TpaBa, a TAaKKe B KA4eCTBE BCIIOMOTATEbHBIX CPEICTB — CYIEOHBIX
pelleHui, TPYIOB CIIELIMATUCTOB.

C npyroii CTOpOHbI, He yKa3aHbl 00Jjice BaxKHbIC aKThl — PE30JIIOLUM MEXIYHAPOIHBIX OpPraHM3allMii,
KOTOPBIM IIPMHAUIEKUT CETOAHSI BaXKHasl poJib B 0011IeM Ipoliecce (DOPMUPOBAHUS HOPM MEXKIYHAPOIHOTO
IpaBa, pe3yjbTaThl KOTOPOro 00JieKaloTcs B (hopMy IOroBopa WiIM OObIYas. 3HAUMTEIbHA MX POJb U B
TOJIKOBAaHUM CYIIECTBYIOIINUX HOpM. TeM He MeHee 3TU PEe30JIIOLMU PENKO SIBIISIOTCS HETOCPEACTBEHHBIM
WCTOYHUKOM MEXIYHApOAHOTO TIpaBa. B TakoM KauecTBe OHM BBHICTYMAlOT B OCHOBHOM B paMKax
HaIHALIMOHAIBHBIX MEXIYHAPOIHbBIX 00beUHEHNI, TOA00HBIX EBpomeiickoMy co03y.

JloroBop M 00bIYAil SIBJSIIOTCS YHHUBEPCAJIbHBIMU MCTOUYHMKAMM, WX IOpUAMYECKass CUJIa BHITEKAeT M3
0011Iero MexXIyHapoAHOro MpaBa. B oT/iMuKe OT 3TOro NpaBOTBOPYECKUE PEIICHUs OPraHU3aluil CUYMTAIOTCS
cnenMaibHbIMH  MCTOYHMKamu. WX iopumuyeckas cuja  ompenessercss  yIpeAuTebHBIM — aKTOM
COOTBETCTBYIOIIIEH OpraHU3aIH.

§ 3. CyOobeKThl MeKIYHAPOIAHOTO NMPaBa

1. IloHsaTHe M BUIBI CYOBEKTOB MEXKIYHAPOIHOIO NMPaBa

Cybsexmot MexcOyHapoOHO20 Npasa — CAMOCHMOSMeAbHble 00pa308anus, CNOCoOHble HEeNnocpeoCcH8eHHO
o0aadams npasamu u 00A3aHHOCMAMU 1O MeXHCOYHAPOOHOMY NPABY, YHACHEO8AIMb 6 CO30AHUN U OCYU,eCINEACHUU
e2o HopM.

XapakTepHble YepThbl MEXIYHApOIHOIO IpaBa ONPENe/IsSIOTCS OCOOEHHOCTSIMU €ro CyObeKTOB, TaK Kak
MPaBo CYIIECTBYET IJIST PETYJIMPOBAHMUS OTHOIICHUI MEXKIY CYBEpEHHBEIMU CYOBhEKTaMU, JJIST O0CITY>KUBAHMST
nx nHTepecoB. CylIecTBeHHAsI 0COOEHHOCTh CTaTyca CYObEeKTOB MEXKIyHAPOIHOTO IIpaBa COCTOUT B TOM, UTO
OHM HEMOCPEACTBEHHO YYaCTBYIOT B CO3JaHMM M ocyluecTBieHun ero Hopm!. Tojabko oOpa3oBaHus,
OTBeYaloIMe yKa3aHHBIM TPeOOBaHUSIM, CIIOCOOHBI OBITH CYObEKTaMM MeEXIyHapomgHoro Ipapa. Iloatomy
KPYI' CYOBbEKTOB HE MOXET IPOU3BOJIbHO PACIIUPATLCSI. DTO CAelyeT MUMETh B BUAY MPEXAE BCEro B CBSI3U C



JIOBOJIbHO MHOTOYMCJIEHHBIMU TMOMBITKAMU IOPUCTOB MPUAATh CTaTyC CYOBEKTOB MEXIYHApOAHOIO IMpaBa
(hmzmYecKUM 1 IOPUANYECKUM JINIIAM.

MexnmyHaponHasi TpaBOCYObEKTHOCTh €CTh IOPUIMYECKOE BhIpAXXKEHUE WICHCTBA B MEXTYHApOIHOM
coobmectBe. CyObeKT AOMKEH 00JIafaTh HE3aBUCUMBIM MEXIYHAPOJHBIM CTaTyCcOM U OBbITh TMOAYMHEH
HEMOCPENICTBEHHO MeEXIyHapoAHOMYy mpaBy. Eciu ke cBSI3b C MEXAyHapOOHBIM IPaBOM OMNOCPEIOBaHA
KaKUM-JIMOO UHBIM MOJUTUKO-ITPABOBBIM 00pa30BaHUEM, TO B JIyULIEM CJIy4yae MOXKHO TOBOPUTH O KAKOU-TO
0c000i1, TPOU3BOIHON TPaBOCYOBEKTHOCTH.

OO0menpu3HAHHBIMH cy0obeKTaMun MEXIYHAPOIHOTO npaBa  SIBJISIIOTCS rocygapctsa U
MEXTOCYIApCTBEHHbIE OpraHu3auuu. He cToib SBHO TpU3HAHA MPAaBOCYyOBEKTHOCTb HAPOAOB, HALUM,
OOpIOIIMXCS 32 CO3aHKME HE3aBUCUMOTIO rocyaapcTBa. B mopsiike MCKITIOYEHUsI CYHIECTBYIOT HETUITUYHBIC
cyOBeKThl — BaTukaH, BOJIbHBIN TOPO/I.

2. TocymapcTBa — OCHOBHBIE CYO'beKTBI MEKIYHAPOIHOTO MPABA

locymapctBo — HEOOXOOMMBIN CYOBEKT B COIMAJbHO-IIOJUTUYECKON cdepe B LeaoM. Hu omHo
0011IeCTBO HE MOXKET CYIIECTBOBATh BHE TOCYAAPCTBA, KOTOPOE HEOOXOAMMO /IS OpTaHU3aLMU BHYTPEHHEN 1
MEXIyHapoaHOW u3Hu. BumHbiii coBerckuit topuct JI.b. JleBUH momuepKuMBasl, UYTO <«CYBepEeHHOE
TOCYIAapCTBO SIBJISIETCSI OCHOBHOM (hOPMOIT OpraHu3aliMK KU3HU HApOIOB»2.

Biaronapst mpucyniemMy rocynapcTBamM YHUKaIbHOMY KaueCTBY — CYBEPEHHOU BJIACTU OHU M TOJIBKO OHU
CIOCOOHBI 06ecTeunTh (yHKIIMOHMPOBAaHUE MeXTyHaponHoro npaBa. CyBepeHHbIE TOCYAapCTBa SIBJISIOTCS
HWCTOYHUKOM BJIACTHOI HEPTUU ITOTO TpaBa. B cuity cyBepeHUTETa OHU CO3JAI0T HOPMbI MEXAYHAPOIHOTO
MpaBa, HANESIOT WX IOPUAMYECKU O00s3aTeNIbHON CWJIOW, TIPUBOAST B JEWCTBME MEXaHU3M MX
OCyIlleCTBJIEHUS. B KOHCyIbTaTUBHOM 3akitoyeHuu o npueme rocyaapctBa B OOH MexnayHaponusiii Cyn
MOJUYEPKHYJ TaKMe KauyecTBa rocylapcTBa, Kak CIIOCOOHOCTh MPUHUMATH U OCYIIECTBIISATh MEXITYHAPOIHbBIE
obsi3aTenbeTBal.  TocymapcTBa — Haubojiee MOTYIIECTBEHHBIE M OpPraHU30BaHHBIE CYOBbeKThl. OHHU
COCPEIOTOUMIIA B CBOMX PYKaX OCHOBHbBIE CPEACTBA BO3IEHUCTBUS HA MEXKITYHAPOAHYIO XXU3Hb.

locynapcTBo siBiisieTcsl HE TOJIBKO OCHOBHBIM, HO TakKe T[E€PBOHAYAIbHBIM M YHUBEPCAJIbHBIM
CYOBEKTOM MeXIyHapomHoro npaBa. [lepBoHayasbHblil 03HAYAET, YTO TOCYIAPCTBO CTAHOBHUTCS CYOBEKTOM B
pe3yibTate camoro ¢akta ero oopaszoBaHusi. IHble CyOBEKThI HANESIOTCS 3TUM CTaTyCOM TOCYAapCTBaMU.
VHuBepcadbHblii O3HAYaeT, YTO TOCYAapCTBO BIIPaBE YYaCTBOBATh B JIIOOBIX MEXIYHAPOIHO-IPAaBOBBIX
OTHOIIICHUSIX.

CyOBbeKTOM MEXTYHApOIHOIO MpaBa SIBJSIETCS rOCyJapCTBO B LIEJIOM, a HE MPENCTaBISIONINE €r0 OPraHbl
U JOJKHOCTHble Jjuiia. OO0 3TOM cleayeT TOMHUTb, BCTpEYasich C TaKUMU TOHSITUSIMM, Kak
«MEXIIPaBUTEIbCTBEHHAS] OpraHu3alus», <«MeXIPaBUTEIbCTBEHHOE CoOrJallleHue». [ocymapcTBoO Hecer
MOJTHYIO OTBETCTBEHHOCTb 32 IEATEIbHOCTh CBOUX OPTaHOB.

B nurepaType cCylllecTBYIOT camble pa3HOOOpa3Hble OIpeaesieHus rocynapctBa. UTo xke KacaeTcs
MEXITyHapOAHOUM MPAaKTUKU, BKITIOYAST CyIeOHYI0, TO OHA BBIAEIJSIET TPY OCHOBHBIX NMPU3HAKA TOCYIAapCTBa:
HaceJieHHue, TEPPUTOPHIO, CYBEPEHHYIO BJIACTb.

M3 ckazaHHOro ciemyer, YTo TocylapcTBa SIBJISIOTCSI HEOOXOAUMBIMU CYOBEKTaMU MEXIYHApOIHOTO
npaBa. [losaToMy oTpullaHVEe WX MEXIyHapOAHOU MpPaBOCYyOBEKTHOCTUM PABHOCUJIBHO OTPULIAHUIO CaMOTO
MEXIYHApPOAHOIO MpaBa. Mexay TeM Takue OTPULIATEM PEATbHO CYIIECTBYIOT JaXe CPEIu aBTOPUTETHBIX
IOpUCTOB3,

B nocnennee Bpemst MOMYYMIM pacIpOCTPaHEHWE B3IJISIIBI, COTJIACHO KOTOPHIM ITPOVCXOINUT CHUKEHUE
pojii TOCYHApcTB, WAET MAe3TaTU3alvsl MEXIYHAPOOHBIX OTHOIIEHUNH U MEXAyHapOAHOTO TIpaBa.
JleicTBUTENbHO, CYILECTBEHHOE pa3BUTUE TOJIYYWIM MEXIYHAPOOHbIE CBSI3M aIMUHUCTPATUBHO-
TEPPUTOPUATBHBIX YACTEl rocyaapcTBa, BKIIouasi ropoaa. EaBa M MOXHO OTpULIATh PACTYIYIO POJb B
MEXIyHapOJAHON XW3HU Pa3IMYHOTO poja OOINEeCTBEHHBIX, PETUTMO3HBIX OpTaHM3allMii W JABUXKECHUIA,
noauThuYeckux naptuit. Ocobo 0TMeUy pojib TPAHCHAIIMOHAIBHBIX KOPIOpAalUid, KOTOPbIE B 3HAYUTEIbHOM
Mepe KOHTPOJIUPYIOT MUPOBYIO SKOHOMUKY M OKA3bIBAIOT PACTYIIlee BIUSIHUE HA TTOTUTUKY.

OOOCHOBBIBasl CHUXXEHUE POJM TOCYAApCTB, 3a4acTyl0 CChUIAIOTCSI HAa BHUMAaHUE, YIeNsIeMoe
MEXIyHapOAHBIM MPaBOM MpaBaM uesoBeka. COOTBETCTBYIOIIEE MHEHUE BBICKA3bIBAIOT U TOCYJAPCTBEHHbBIE
nesiTen, TpaBaa, B 0oJjiee CAEP>KaHHOM, YeM IOPUCTBI-TEOPETUKU, HopMe, HE TIPU3HABasl 3a UHIUBUAOM
cTaTyca cyobeKTa MeXIyHapOIHOTO Mpasa’.

ITpakTrka He MOATBEPKIAET B3IJISIABI O CHUXKEHWU POJIU TOCYAapCTB, O Ae3TaTU3ALUU MEXITYHAPOIHOTO
mpaBa. [ocymapctBa — TIJIaBHBIE CYOBEKTHl YIPaBICHUYCCKON HEsITEILHOCTH BO BCell cucTeme
MEXITyHapOAHBIX CBsA3eil. OHM KOHTPOIUPYIOT NEATETbHOCTh WHBIX YYACTHUKOB MEXIyHAPOMAHBIX CBS3EH —
aIMUHNUCTPATUBHO-TEPPUTOPUATIBHBIX ~ €AWHUI] TOCYAAapCTBA, HEIMPaBUTEIbCTBEHHBIX OpraHU3aluif,
(pu3MYECKUX U IOPUTAYECKUX JTULI.

PacuiipeHre HerocymnapcTBEHHBIX CBSI3€d B MEXIyHAPOAHOW XW3HW YCIOXHSIET 3a1ady YIpaBIeHUS
umu. B pe3ynabTaTe poJib rocymapcTBa He CHUXKAETCS, a Bo3pacTaeT. [1pu 3ToM, mpasaa, 3Ta pojib HECKOIbKO



MCHSETCH. FOCYI[apCTBa YOCIAIOT BCE Oosbllice BHUMAaHME OOECIeYEeHUIO HUHTEPECOB YYAaCTHUKOB
YIIOMAHYTBIX CBHBCﬁ, 4YTO HE MOXET HEC HaXOAWTb OTPAXCHHA M B MCXKIAYHAPOAHOM IIpAaBC. Hamaue
TCHACHIINU K ACOTaTU3AalINM OTPULACTCA aBTOPUTCTHBIMU IOPUCTaAMMU.
Bynyuun leHepanbHbiM cekpeTapem OOH, B. Bytpoc Nanu nogyepkmBan «BaxXHOCTb M HE3AaMEHMMOCTb CYBEPEHHOIO
rocynapcTBa Kak OCHOBHOIO CyObeKTa MeXayHapoaHoro npaea»2. U3BecTHbI GputaHckuini npodeccop 9. BpoyHnu nuweT:

«MexayHapoaHoe npaso Mo CYLLIECTBY ABAAETCA MPaBoOM MeXAY rocygapcTBamMu, U 3TO OCTAeTCH BEPHbIM, HECMOTPS Ha
NosiB/EHNE PasINYHOIo POAA MEXAYHAPOAHbIX OPraHM3aumii U 3HaYeHne cTaHaapToB B 06/1aCTy NpaB YesioBeka»!.

B IHOCJACAHME TIoAbl IMOJYYMIM PaCIIPOCTPAHCHUEC KOHLCIINWM, aBTOPbl KOTOPLIX, CCbBLUIAAChH Ha
pa3BUBAIOIIMIICS TIpOLiECC II00ANIU3alMi, YTBEPXKIAIOT, OyATO MPOUCXOJUT YIIaJOK POJU TocyJapcTBa, a
HEKOTOpBIE JaXe KOHCTATUPYIOT KOHEL[ HAllMOHAJIbHOro rocymapcrtsaZ. ITUIIyT O TOM, YTO ToCymapcTBa
BBITCCHAIOTCA TpaHCHAalLlMOHAJbHBLIMM KOpHopauuiaMHM, KOTOPLIC CITIOCOOHBI JIydiae 00ecCIIeYnTh MPIpOBOfI
MOPSIIOK.

FIIO6EU'[I/IBaHI/ISI NEUCTBUTEIBEHO YCIOXHACT YIIPAaBJICHUC MC)KJIYHaPOI[HOﬁ CHCTGMOVI, a TaKXe
HallMOHaJIbHbBIM 06H.ICCTBOM. FOCYI[apCTBaM IPUXOAUTCA COBMCCTHO PEIIATh HC TOJIBKO MCEXIYHAPOIHBIC
npoOJieMbl, HO U 3aJayMd, KOTOphIE ellle BYepa OBLIM YKMCTO BHYTpeHHMMHU. Bce Oonbplmii o0beM
OOIIIECTBEHHBIX OTHOILIGHUI BBIXOAUT 3a IMpelnesibl TOCyJapCTBEHHBIX TpaHUI, M HUX PeTyJIMpOBaHUE
BO3MOZKHO JUIIb ITYTEM B3aUMOJEHCTBUST l"OCYI[apCTB3 .

CkazaHHOe HaxXoqUT OTPpaXCHUE B ITPAKTUKE roCyaapCTB U MCXKAYHAPOIHBIX OpFaHHSaHHﬁ.

I'eHepanbHbii cekpetapb OOH K. AHHaH nuweT: «Ha HaunoHanbHOM YPOBHE Mbl OOKHbI YNPaBAsTb y4dlle, a Ha

MeXZAyHapOAHOM YPOBHE Mbl LOJIXKHbI HAYYMUTbCS YNPaBAATb JlydLle COBMECTHO. AP DEKTUBHBIM rocyAapcTBam NPUHAAIEXUT
nepBoOCTeneHHast posib B peLlueHnn obenx 3agad, 1 nx cnocobHOCTM B 060MX acrnekTax AOSIKHbI PaCLUMPSATLCS»A.

YuuThiBasi, 4TO HM3KMI YPOBEHb TOCYIapCTBEHHOIO YIpaBAeHMs BeleT K Jerpagaluuu ooOllecTBa U
CIYXKUT OJHOW M3 MPUYMH BHYTPEHHMX BOOpPYXXEHHBIX KOHMbaukToB, OOH mnpeanpuHuMaeT ycCuaus IO
YIIPOUEHUIO U BOCCTAHOBJIEHUIO TOCYAapCTBEHHOCTU. O HUX MOXHO CYIWTh MO PErYJISIPHO MPUHUMAEMbIM
I'enepanpHoit Accambieeit OOH pesomonusaM o momaepxke cuctemoir OOH ycuiamii TpaBUTENBCTB 11O
Pa3BUTHIO, YKPETUIEHUIO WJIM BOCCTAHOBJIEHUIO 1EMOKpPATUM.

B cioXUBIIMXCS YCIOBUSAX MEXIYHApOIHOE COOOIIECTBO OepeT Ha ceds OCyIIeCTBICHHUE HOBOM
GbYHKIMM TToAAepXKaHUS JEMOKPATUIECKON roCcy1apCTBEHHOCTU M BEPXOBEHCTBA MpaBa. DTO CBSI3aHO C TEM,
YTO HEKOTOpble MYTHM pPa3BUTUS TOCydapcTBa pacCMaTpUBAIOTCS MEXIYHApPOIHBIM COOOIIECTBOM Kak
natojorudeckue. Crofga OTHOCATCS anapTeul, KpalHU HAlIMOHATIM3M, PAaCU3M, pa3KUraHUe BOOPYXKEHHBIX
KOH(IMKTOB, MAacCOBBIC HapyIIeHWs IIpaB dYeloBeKa. locymapcTBo, HE CIIOCOOHOE OOECITeUUTh
HEOOXOAMMBIN YPOBEHDb YIIPaBAe€HUS OOIIECTBOM, MPEACTABISIET Yrpo3y JJIs MEXKIYHAPOAHOTO COODIIIECTBA.

CeromHsl TocygapcTBO HECeT ABOMHYIO OTBETCTBEHHOCTh — OTBETCTBEHHOCTh 3a IIOJIOXKEHHUE Hel B
CTpaHe M B MeXIyHapoqHOM cooOuiectse. Hu onHO apyroe obpazoBaHMe HE B COCTOSSHMM 3aMEHUTb
TrocylapcTBO B 3TOM KayecTBe. ODTO NPUHUUIMAIBHOE IIOJOXEHHE HaIIo OTpaXeHHWe BO MHOTUX
nokyMeHTax OOH.

leHepanbHbivi cekpetapb OOH K. AHHaH roBopuT, YTO «rOCYAaPCTBa [A0/XHbBI MPOYHO OCO3HATH CBOID [ABOVIHYIO POJib B

Hawem rnobanbHOM Mupe. B oononHeHve K CBOEW CaMOCTOATENbHOW OTBETCTBEHHOCTW, KOTOPYIO KaxAoe rocynapcTBO

HECET B OTHOLLEHMW CBOEro OOLIECTBa, rocyAapcTBa COBMECTHO SIBMISIOTCA rapaHTamMmn Hawein obLlieit XM3HM Ha 3Tow
nnaxeTe... HeT HM ogHOro o6pasosaHuns, CnocoGHOrO KOHKYPUPOBATL U 3aMEHUTL FOCYAAPCTBO» .

Eme HemaBHO OBIIM BecbMa IIOMYISIPHBI WAV CO3IaHUS CBEPXTOCYHApPCTB WM JaXe MHUPOBOTO
rocynapctBa. He 3a0bITel OHUM 1 ceroaHsi. OMHaKO peaJbHOe pa3BUTHE COOBITHUI elaeT Bce Oosiee 0UeBUIHON
HUX HEOOOCHOBAHHOCTbh. J|OCTATOYHO ITOCMOTPETh, C KAKMM TPYIAOM HUAET pa3BuTue EBpomeiickoro coosa,
IS KOTOPOTO, Ka3aJ10Ch Obl, CYIIECTBYIOT ONITUMAaJIbHbIC YCIOBUS. YIIpaBlIeHUe COLUAIbHBIMU IIPOLECCAMU
CTAHOBUTCS Bce 00Jiee CJIOXHBIM JEJIOM IO MEPE YCAOXKHEHUSI CaMOro 00beKTa yipaBieHus. Bbixon BUIMTCS
B JaJIbHEMIIIEeM pa3BUTUM ABYX TeHIeHIW. [TepBas COCTOUT B paclIMpeHU MOJHOMOYMI B MEXIYHApOIHOM
00JIACTY TePPUTOPHAJTBHBIX MOAPA3EIEHHIA TOCYyIapCcTBa, YTO AT BO3MOXKHOCTH IOJIHEE YUMTHIBATH MX
0COOBbIe WHTEpPeCHl M TeM CaMbIM HE TOJIBKO ITOBBICUTH YPOBEHb VIIPABISIEMOCTH, HO W OCJIA0OUTH
LHeHTpOOEXKHBIC TEeHIEHIMW. Bropas TeHmEeHIWS — YIAyOlIeHHe MEXIYHAPOTHOTO B3aMMONCHCTBUS
rocylapcTB, Bedylllee K pPOCTY POJIM M PACIIMPEHHI0 TMOJHOMOYMII MeKIYHAPOIAHbIX opranum3amumid. OO0e
TEHICHLIMU SIBHO IIPOCMATPUBAIOTCS B pa3BUTUM EBporeiickoro coro3sa.

B nHame BpeMsi ocoboe pa3BUTHE MOJy4YaeT MHTErpalyds Ha pPerMoHaJbHOM YpoBHe. OmHako s
pellleHrs TIOOATBHBIX ITPOOJIeM HEOOXOAMMO O00ECIEUYNTh JOCTATOYHO BBICOKWI YpOBEHB YIIpaBIICHUS
MMPOBOI cuCTeMOii B 11esioM. OTCIofa HeM30eXKHOCTh POCTa POJIM BCEOOIINX MEXKIyHapOAHBIX OpraHU3allniA,
paciMpeHus] UX IOJHOMOYMI M MoBbilIeHUS 3¢ dekTuBHocTH mesareabHocT. OOH momyepkuBaer, yTo
«MHOTOCTOPOHHME MEXaHM3MbI TOJKHBI UTPaTh YHUKAJIbHYIO POJIb B OTHOILEHUU BEI30BOB M BO3MOXHOCTEI,
IOPOXKIaeMBIX IJI00AIM3aLE» .

LentpanbHoe monoxeHue 3aHuMmaeT OOH u ee crienuanu3uMpoBaHHblEe yupexaeHus. B Jlexmapauuu
toicsiuesieTrs: OOH 2000 r. BeIpaxkeHO HaMepeHre He XaleTb YCUIuil 1151 Toro, uroosl caenatb OOH Gonee



2 (HEKTUBHBIM MHCTPYMEHTOM pELLIEHUsT Mpo0JeM, CTOSIIMX Mepea HapogaMu Mupa. Bce 3To ompenensier
TEHJEHLIMIO K POCTY POJIM MEXIYHAPOIHOIO IIpaBa KaK Ha PeTMOHAIbHOM, TAK M HA YHUBEPCAIBHOM YPOBHE.

M3 cka3aHHOTO ClIeayeT, YTO pa3BUTHE T100ATBHOTIO YIIPABASCHUS UAET He TOCYIapCTBEHHO-IIPABOBBIM, a
MEXIyHapOAHO-IIPAaBOBLIM IyTeM. 3ajaya COCTOUT He B IIPeoOpa3oBaHMM MEXIYHAPOIHOTO IpaBa B HEUTO
Mmogo0OHOe TIpaBy ToOCydapcTBa, a B COBEPIICHCTBOBAHMM CIEHMGUUYECKUX MEXIyHapOIHO-IIPaBOBbIX
MEXaHM3MOB.

3. Mexnaynapoanbie (MeXKrocyIapCcTBeHHbIE) OPraHu3anuu

Mexcoynapoonste (Mmedxnceocydapcmeentsvie) oOpeaHU3AuUU — NPOU3GOOHBlE, CHEUudabHble CYOBeKmbl
MexcOyHapooHo20 npaea.

Mx mnpaBoCcyObEeKTHOCTb IPOU3BOAHA OT IPAaBOCYOBEKTHOCTHM TOCYIApCTB, KOTOpbiE B CHUJIY CBOEH
CYBEpEHHOI BJIAaCTM TMPEAOCTABISIOT OpraHM3allMd COOTBETCTBYIOIIMI craryc. [IpaBoCyOBEKTHOCTH
OpraHu3alliii HOCHUT CICUMAJbHBIN XapaKTep, ITOCKOJBKY OTpaHMYeHa IIEASIMUA W TOJHOMOYMSIMU,
HEOOXOIMMBIMU IIJIsI PeIIeHUs] TTOCTaBJICHHBIX IIepe] HUMU 3a1a4d 1 3aKPeIUVICHHBIMU B MX YIPESOUTEIbHBIX
aKTax.

BzaumMoneiicTBue rocymapcTB MOCTUIVIO TaKOTO YPOBHS, UTO OHO HYXAAeTCs B PEryJdpOBaHUM Ha
MOCTOSTHHOM OpraHM3allMOHHOI ocHOBe. JlIs pellileHus 3TOi 3agauyu rocyaapcTBa CO3[alOT OpraHU3aluy U
HAIEJIIOT WX MEXIYHAPOIHON IpaBOCYOBEKTHOCTHIO, HEOOXOAWMOWM [JII BBIIOJHEHUS WMH CBOUX
GbYHKIUN.

HecMoTpst Ha HenM30eXHBIC IPOTHUBOPEUYMS MEXIY €¢ WICHaMM, OpraHM3amus SIBIISICTCS HOCHUTEIEM
OIpeAeICHHBIX OOIIIMX MHTEPECOB U MPM3BaHa 1X 3alluilaTh. B pe3yabraTe oHa 001amaeT aBTOHOMUEN BOJIH,
T.€. BOJICH, KOTOpasi OTIMYHA OT CYMMBbI BOJIb TOCYIapCTB-UJICHOB, XOTS W MPOM3BOIHA OT HUX. DTa BOJSI U
HaXOIUT BbIpaxkeHMeE B MPOLiecCce peaanu3ali TpaBOCyObeKTHOCTH.

MexayHapomHasl IPaBOCYOBEKTHOCTh MEXKTOCYIapCTBEHHBIX OPTaHU3alINii IBIISICTCS OOIIEeTIPU3HAHHOM.
OHa 3akperuieHa BO MHOTMX MEXIYHAapOJHBIX aKTaX U cTajla MHCTUTYTOM OOIIeTo MeXIyHapOIHOTO TIpaBa.
B mpeamOyme BeHckoif KOHBEHLMM O IIpaBe IOTOBOPOB MEXIy TOCYIapCTBaMU W MEXIyHApPOIHBIMHU
OpraHM3alMsIMUA WM MEXIy MEXIYHapOAHBIMM opraHusanusmu 1986 r. roBoputcs: «MexmayHapoaHast
opraHusaumsl o0JamaeT TaKOi IPaBOCIIOCOOHOCTHIO 3aK/II0YaTh JOTOBOPHI, KOTOpas HeoOXomauma IS
BBITIOJTHEHMSI e¢ (DYHKIIMIA U JOCTYKeHUs ee Leneil». U manee: «[Ipakruka MexXIyHapOAHBIX OpraHM3allMil
MpU  3aKJIIOYEHWM JOTOBOPOB C TOCYIapCTBAaMM WM MEXIy CO0Oil JIOJDKHA COOTBETCTBOBATh WX
YUpEAUTETBHEIM aKTaM».

IIpaBOCYOBEKTHOCTh OpPTaHM3AIINIT MOATBEpPXKIeHa U pelmeHusIMH MexayHapogHoro Cyma OOH. Ilpu
9TOM OBLIM OTMEYEHBl XapaKTepHBIE 4YEPThl 3TOM IPAaBOCYOBEKTHOCTU. bymyun camMOCTOSITEIbHBIM
CyOBEKTOM MEXIYHApOIHOTO TIIpaBa, OpraHM3alvs, TeM He MeHee, CBs3aHa o00s3aTeIbCTBaMMU,
BBITEKAIOIIMMU U3 HOPM OOIIEro MeXXIYHAPOAHOro Mpasal. DTo 3HAUUT, UTO AJIs1 OPraHU3ALUUA MOTYT ObITh
00s13aTeTbHBI U TaKKEe HOPMBI, KOTOPBIE CO3/IaHbI TOCYIapCTBAaMU 0e3 ee yJacTusl.

Hanee, Cyn orpenenui, 4TO HUYTO B XapaKTepe MEXIYHAPOMHBIX OpraHM3alldii He JaeT OCHOBAaHWM
paccMaTpuBaTh MX KaK HEKYI0 (OpMY «CBEpXrocymapcTBa»2. OpraHuszaiusi — OpraH COTPYyIHUYECTBa
rocyIapcTB, a He HaArocymgapcTBeHHas1 BiacTh. I'eHepanbHast AccaMmbiess OOH He pa3 moarBepxnana, 4To
cuna OpraHu3aluy 3aBUCUT OT COTPYIHUYECTBA BXOASIIUX B €€ COCTaB TOCY/IapCTB.

4. MexayHapoaHasi IpaBoCcy0beKTHOCTh HAPOJA, HAIMH,
OOpIOIIKXCS 32 CO3/aAHNE HE3ABMCHMOI0 roCyJapcTBa

KoHuernimsa Takoil mpaBOCYObEKTHOCTH OblIa BBIIBMHYTa COLMAIMCTUYECKUMU U Pa3BUBAIOLIMMUCS
crpaHamu. IlocTemeHHO OHa Halia omnpefeneHHoe NpusHaHue. B pokymeHTtax OOH B Takux ciaydasix
WCITOJIb3YETCS BBIPAXEHUE <«HAIMOHAJBHO-OCBOOOAUTEbHOE ABUXXKEHUE». IlpeactaBisercs, 4Tro TakKoe
BbIpaxkeHue 0osiee TOUHO. Borpoc 06 ocobom craTyce OoplolIeiicss HallMM BO3HMKAET, JIMIIb Koraa 6opbda
IOCTUTACT YPOBHS HALIMOHAJIEHO-OCBOOOIUTEIHHOTO IBIKeHUSI. B TaKMX crydassx MMEIOTCSI OpTaHbI BJIACTH,
OCYILECTBIISIONINE KOHTPOJb Ha OIpeaesieHHOW Teppuropuu. Ilo cyiiecTBy, peub MIET O TOCydapCcTBE B
Mpoliecce CTAHOBJICHMUS.

ITpaBOCYyOBEKTHOCTD B 9TOM Cllydyae HOCUT BPpeMEHHBII U OorpaHMYeHHbIN XapakTep. Ee 3amava coenath
BO3MOXHBIMU MTPABOOTHOLIEHUS C BJIACTHIO, KOHTPOIUPYIOIIEH ONpeneeHHYI0 TeppuToputo. Jpyras 3agada
— MOCTaBUTb IBUXXEHHUE TOJ MOKPOBUTEILCTBO MEXIYHAPOAHOIO MpaBa, MpPeXae BCero MeXAYHapOIHOIo
TYMaHUTApHOTO IIpaBa. JlOMOIHUTEIbHBIN TTPOTOKONI | K 2KeHeBCKMM KOHBEHIIMSIM O 3aIllUTE KEPTB BOMHBI
1949 r., npuHsTHIN B 1977 T. 1 KacaloIIMics XepTB MEXIYHAPOIHBIX (MEXKTOCYIapCTBEHHBIX) BOOPYKEHHBIX
KOH(MJIMKTOB, OIpPEAeIUI, YTO STUM IOHSITUEM OXBaThIBAIOTCS M KOHMIUKTHI, B KOTOPBIX «HAPOABI BEIYT
00pbOY MPOTUB KOJIOHUATBHOIO TOCIOACTBA U MHOCTPAHHOM OKKYMAallUU U MPOTUB PACUCTCKMX PEXUMOB B



OCYIIECTBJIEHME CBOETrO MpaBa Ha caMoompeaeneHue» (cT. 1). DTO 3HAUMUT, YTO HAa TakKue KOHQIUKTBI
MEXIYHAPOOHOE TYMaHUTAPHOE MPaBO PACIPOCTPAHSETCS B TOM Xe Mepe, KaK U Ha KOH(JIUKTHI MEXIY
rocyaapcTBaMu.

[MposiBneHreM OrpaHUYEHHOUN MPaBOCYOBEKTHOCTU PACCMATPUBAEMBIX NBUXKEHUH SIBISIETCS TO, YTO B
00IIMX MEXIYHApOIHBIX OpPraHU3alMsIX OHU O0O0JamaloT cTaTycoM Habmoaaresneil, a He TMOJHOIMpPaBHbIX
YIeHOB!. DTO 0OCTOSATENLCTBO HE MeNIaeT UM B HEKOTOPBIX CIy4asiX OBITh TMOJTHOINPABHBIMU YICHAMH B
PEeTUOHANIBHBIX opraHu3anusx. Tak, Opranuzauusi ocBoboxaeHus Ilamectunbl (OOII) sgBisieTcs 4aeHOM
TaKUX PETMOHATBHBIX OpraHu3aiuii, kak Jlura apabckmx rocymapctB m OpraHuzanmsi adpUKaHCKOTO
eAVHCTBA. 3aMedy, 4TO TaKOoe YJIEHCTBO MMEET 3HaUeHUe IS TomydeHus: crtatyca Habmonarenss B OOH u
IPYTUX YHUBEPCATbHBIX OPraHU3aLKsIX>,

IMocne 3aBepmieHust (GopMHUpPOBaHWSI HOBOTO TrocygapcTBa BCE  NEWCTBHUSI  HAIMOHATbHO-
OCBOOOAMTENBHOTO ABVKEHUSI, BKIIIOYAsT MPUHSITBIE UM MEXAyHApOAHbIE 00s13aTeNIbCTBA, PACCMATPUBAIOTCS
KaK IeiCTBHSI HOBOTO TOCYIapCTBa.

5. Herunmunele Cy0ObeKThI MEXKIYHAPOIHOIO MpaBa

K HeTMnMUYHBIM CyObeKTaM MEXIYHapOIHOTO IpaBa OTHOCSITCS TOCYIapCTBOMNOA00HBIE 00pa30BaHUS —
BOJIbHBIN ropon 1 Batukas.

Boabnolii  20po0 — camoynpasasoweecss noaumuyeckoe 00pazoeanue, KOMopomMy MelCOyHAPOOHbIM
002080pOM npedocmaeieH MexicOYHApOOHO-NPABOGoli CMAMYC, NO3GOAAIOWUL eMy YHACMEO8AMb 6 OCHOGHOM 6
IKOHOMUMECKUX, AOMUHUCIMPAMUGHDIX U KYALMYPHBIX MENCOYHAPOOHO-NPABOGHIX OMHOULEHUSIX.

CosgaHne BOJIBHOTO TOPOia, KaK CBUAETETECTBYET HCTOPUUECKHIT OIBIT, OOBIYHO SIBIISIETCS pe3yIbTaTOM
YperyJaupoBaHUs CIIOPHOILO BOIIpOCAa O €ro MPUHANIEKHOCTH TOMY WMIM MHOMY rocyaapctBy'. Ilostomy
BBICHIMM IOPUANYECKUM aKTOM JUISl HETO SIBJISIETCS MEXIYHApOIHBIN TOTOBOP, KOTOPBIM U OMpEAeIsieTCs
ocobast MexXIyHapoaHas IpaBoCyObEKTHOCTh TOpoa.

Bamukxan — 2opoo-eocydapcmeo, asisarowguiica pesudenyueli yenmpa kamoaudeckou uyepxeu — Cesamozo
npecmoaa. B cuay caoncusuezoca obvinasa obaadaem cneyugpuueckoil mexncoyHapooHoil npagocyoseKmHocmuio.
B mesxcoynapoonvix omuowenusx yuacmeyem noo Haumernoeanuem «Ceamoii npecmoar. B mesxcoynapoonoi
npaxkmuke Hepedko nooduepkueaemcsa, 4mo pe4v udem 06 oco6om obpazoeanuu — Ceamom npecmose, a He 0
Kamoaueckoli uepxeu. B npomuenom cayuae 0vLi0 0bl HesiCHO, nouemy Opysum uepkeam He npedocmagaeH
anaaoeuMHbLl cmamyc.

CBaTol TIpecTosl MOAAEpKMBaeT IMIJIOMAaTUYeCKME OTHolleHus Oonee yeM ¢ 80 rocymapcTBaMu,
BKJTIoUasi Poccuio; yuacTByeT BO MHOTMX KOHBEHIIMSIX OOIIIETO XapaKTepa; 00IagaeT cTaTyCOM HaOmonaTelst
B OOH, gBnserca wieHom Takux opraHuzaunii, kak JIOHECKO, ®AO, MATATD. Yuyactue CssaATOro
IPEeCTojla B KOHBEHIUSAX HE MMEET OIIYTHMOIO IPAaKTUYECKOIo, IOpUAMYECKOro 3HaueHus. Pedb MaeT B
OCHOBHOM O MOpAJIBHOW TMOAJEPKKE COOTBETCTBYIOIIMX HOPM MeEXAyHapoaHoro mpasa. [lopoil ato
00CTOSITENILCTBO CIEIMAILHO MoaUepKuBaeTcs. Tak, mepe/ MoAIcaHueM JOTOBOpa O HEPaCTIPOCTPaHEHUM
snepHoro opyxusi CBATOW TIPeCTONl 3asBWJI, YTO €ro HaMepeHHe OOYCJIOBJIEHO XeJaHWeM OKa3aTh
MOPAJIbHYIO MOAAEPXKKY IIPUHLIKIIAM, Ha KOTOPBIX OCHOBaH JA0roBop’.

6. IIpodsema UHBIX CYyOHEKTOB MEKIYHAPOTHOTO MPABA

B wmrepaType BecbMa aKTMBHO OOCYXmaeTcsi IpobjemMa MEXIYHAPOAHOM IPaBOCYOBbEKTHOCTHU
¢U3MUECKNX W IOPUINYECKUX JUIL. MeXmyHapomHas IpaBOCYOBEKTHOCTh WHIAVWBHAA W KOPIOPAIIWA C
OIpeAeICHHBIMU OTOBOPKAMU IIPM3HAETCS TaKMM aBTOPUTETHBIM YYpexkaeHUeM, KaK AMEpUKaHCKUI
MHCTUTYT npaBa. [IpaBga, oroBopku BecbMa CYIIECTBEHHBI: «XOTS MHAMBMIBI U KOpIIOpalMu o0JamaioT
HEKOTOPBHIM HEe3aBUCHMbBIM CTaTYyCOM B MEXIYHAPOIHOM MpaBe, OCHOBHbIE OTHOILLIEHUS MEXIy UHIMBUAAMU
Y MEXIyHApOIHBIM TTPABOM BCE €llle TIPOXOASIT Yepe3 rocy1apcTBox»2.

®Duznueckne Juna. MexXmyHapomHas IPaBOCYOBEKTHOCTh WHIWBUIA HAIIa IMMPOKOE IPU3HAHHE B
3aIragHoOM JIMTeparype. B mmociaenaee BpeMs M psio POCCUMCKIX aBTOPOB MOIACPKAIN 3Ty uaeto. M3BecTHHIN
CIielIMaIiCT B obnactu rpas yeioBeka B.A. KapraiikuH cuutaer, 4To «MHAMBUI CTal HETMOCPEICTBEHHBIM
CyOBEKTOM MEXIYHAPOIHOIO IpaBa»>.

HeT coMHeHUil B TOM, YTO CTaHOBJEHUE B MEXIYHAPOIHOM IpaBe OTPaC/M, IMOCBSIIEHHOW IMpaBaM
YyejioBeKa, TPeICTaBIsieT co00i peBOMIOLMOHHOE cOObITHE. OHO MMEET OrpoMHOE 3HayeHWe Kak ISt
MEXIYHapOOHOTO, TaK W JUIT BHYTpEeHHEro Ipasa rocymapctB. Eme B JIpeBHeil I'perum OblTa BBICKa3aHa
MBICJTB O TOM, YTO YEJIOBEK — Mepa Bcex Bemreil. OmHaKo MeXIyHapOOHOE IPaBO Ha MPOTSKCHUM BCEU



CBOEW WCTOPMM WMMEJO JeJI0 TOJNbKO C TOCYIapCTBaMM, TIOJIHOCTBIO WTHOpUpYs uvesnoBeka. Hauamo
CTAHOBJICHUIO HOBOTO ITOAXOMa K IIpaBaM dejioBeKa ObLIo mojioxkeHo YcraBom OOH. B kauecTBe omHOIM U3
[JIABHBIX LieJeil YcTaB ompeneiaua MOOLIPEHHE U pa3BUTUE YBaXeHMsI K IpaBaMm uejioBeka. OmHUM u3
OCHOBHBIX IIpaB 4YeJOBeKa IIPM3HAHO IIPaBO Ha MEXAYHAPOAHBI IIOPSIIOK, B KOTOPOM MOTYT
OCYILIECTBIISITCS €0 MpaBa U ¢cBoOOIHI (cT. 28 Beceobleil aeknapalvu mpaB 4ejoBeKa).

Ycra OOH nocTaToyHO YeTKO OINpeAeau MeXToCyIapCTBEeHHBIA XapaKTep MeXIyHapOIHOM 3allUThI
npaB 4ejoBeka: «OcCyIIECTBIATh MeKIAYHApOAHOe (BbIIEJEHO MHOW. — H.JI) COTpYyAHUYECTBO... B
MMOOLIPEHNMU M pa3BUTUM YBaXeHUs] K IIpaBaM 4YeJIOBeKa M OCHOBHBIM CBoOOgam». OcCyllecTBIss
COTPYIHUYECTBO, TOCYIapCTBA IIPMHUMAIOT Ha ceOsl 00s13aTe/IbCTBA IIPU3HATD 38 UHAUBUIOM OIIpeaeIeHHbIE
IpaBa, Co3[al0T COOTBETCTBYIOLINE MEXaHU3MbI X pealli3alliy, BKIIOYasi MEXIYHAPOIHBIC.

AHanu3 KOHBEHILIMI O IIpaBaX 4YeJoBeKa HE OCTaBsSieT COMHEHUII B TOM, YTO OHM OOSI3BIBAIOT
rocyaapctBa 00OeCIeYyuTb 3TU MpaBa. B TeX MCKIIOYUTENbHBIX ClIydasix, KOIla pedb HWIET O
HETIOCPEICTBEHHOM CO3JIaHWM TpaBa, MCIONB3YIOTCS WHBIE (opMynupoBku. I[IpaBo HapomoB Ha
caMooIpeeieHue MOXET pPeajibHO CYIIEeCTBOBATH IPU YCJIOBMHU, YTO OHO HEIOCPEACTBEHHO BBHITEKAET U3
MEXIyHAPOMAHOrO IpaBa M He 3aBUCUT OT mpaBa rocygapctB. Kak u3BecTHO, MoAaBisioliee OOIbIIMHCTBO
KOHCTUTYLIMI HE COOEPKUT ITOJIOKEHUI O IpaBe Ha camoornpeneieHue. [loaromy B MexXayHapoIHOM IaKTe
0 IpaxkJaHCKMX U TOJIMTUYECKHUX MpaBaX TOBOPUTCS: «Bce Hapoabl MMEIOT IpaBo Ha caMoollpeaeicHue». B
OTHOIIIEHUH TpaB yeoBeka I1akT comepkuT uHyio GopMyIuMpoBKY: «Kaxmoe yyacTByollee B HACTOSIIIEM
ITakre rocynapcTBo 00sI3yeTcsl yBaXkaTh U obOecrieunBaTh BCEM HaXOASIIMMCS B TIpeneiax ero TeppuTOprn
JIMLAM MpaBa, IpU3HaBaeMble B HacTosieM [lakre...»

OOBEKTOM PpEryJlMpoOBaHMSI M B JAHHOM CiIydae SIBISIOTCS MEXIOCyJapCTBEHHBIE OTHOILIEHUS —
OTHOLIIEHHUsI COTPYIHMUYECTBA B TMOOIIPEHMU YBaXEHUS K IIpaBaM 4desioBeKa. HemoHuMMaHue 3TOro
MPUHLIMITMAIBHOTO MOJIOXEHUS BEAET K MPEeBPaTHOMY MPEACTABICHUIO O CaMOU MPUPOJE MEXIYHAPOIHOIO
IpaBa, KOTOpasl OMpenesiseTcsl TeM, YTO €r0 OOBEKTOM SIBIISIIOTCSI MEXTOCYIAapCTBEHHBIE OTHOIICHUS W
TOJIBKO OHM.

O TOM, YTO TaKasl OIIACHOCTb PeajibHa, CBUIETEIbCTBYIOT BCTPEUAIOLIMECS B INTEPATYPE BHICKA3BIBAHMUS,
COIJIACHO KOTOPBbIM MEXIYHAPOAHBIE HOPMbI HEIMOCPEACTBEHHO PpEryJupyloT BHYTPUOOILECTBEHHEIE
OTHOILIEHHSI, a HOPMbI O IIpaBax YyeoBeKa PeryJIMpyloT OTHOLIEHMS MEXIY rOCyIapCTBOM U €T0 rpaXkIaHaMMu.
JloroBopbl O TIpaBax uYeJOBEeKa <«ColepxXaT o00s3aTebCTBA TOCYdapCTB HE TOJBKO IIepel APYrMMU
roCyIapcTBaMU-YJaCTHUKAMM, HO U TIEPe] CBOMMU IpaxaaHaMu» !,

IMpencrapnsgercsd, 4To 3TO He coBceM Tak. OTHOIIEHUS TOCyIapcTBa CO CBOWMH TpakKaaHaMU
PETYJIMPYIOTCS BHYTPEHHUM IIPAaBOM M JIMIIbL IIPU €ro ONOCPEAOBAHMU — MexXmyHapoaHbiM. CoriacHo
Poccuiickoit Konctutyuuu, B P® «Ipu3HAIOTCS M TrapaHTUPYIOTCS IIpaBa M CBOOOALI 4YeJIOBEKA WU
rpaXgaHWHA COMIACHO (BbIIEJIEHO MHOW. — HM.JI.) oOuIeNnpu3HAaHHBIM TIPUHIMIIAM M HOpMaM
MEXIYHapOJHOIO MpaBa U B COOTBETCTBUMM ¢ Hactosiiein Koncturyuueit» (ct. 17.1). UHBIMU clioBaMu,
IpaBa YejJoBeKa MPU3HAIOTCS M FapaHTUPYIOTCS BCE XK€ BHYTPEHHUM IPABOM COIVIACHO OOIIENPU3HAHHBIM
MPUHIIMIIAM ¥ HOpMaM MeXITyHapOIHOTO TTpaBa.

Oco6bIM cllydaeM HenocpencTBEHHOro CO34aHUs MeXAyHapoAHbIM MpaBoM MpaB M 00s3aHHOCTEN Ons MHAMBMAA

ABNAEeTCA TOT, KOorga C noMoLlbid BHYTPEHHEro rnpasa ueslb He MOXeT OblITb AOCTUTHYTa. B npuroesope Me)K,u,yHapo,u,Horo

BOEHHOIro Tp|/|6yHana B H|0pH6epre roBOPUNIOCH: «I'IpeCTynneva NMPOTUB MEeXAyHAapOoAHOro npasa coBepLuaoTcd NioabMun, a

He a6CTpaKTHbIMVI O6pa3OBaHVIHMVI, N TONIbKO MNyTEM Haka3aHna WHOMBUAOOB, COBeEpLIAKWMX Takune npecTtynneHund,
npeanmncaHnsa MexanyHapoaHoro npasa MoryT ObITb NPUHYONTENBHO OCYLLLECTBNEHbI».

Peun naeT o HeHOCpeZ[CTBeHHOVI yr‘OJ'IOBHOﬁ OTBCTCTBCHHOCTH MHAMWBUAA ITO MCXKAYHAPOJHOMY IIpaBy 3a
0co00 TSKKUE MCXKIAYHAPOAHLIC TIPECTYIUICHUA — TMPCCTYIUICHUA TIIPpOTUB MHUpa U 0€e30ITacHOCTH
YECJI0OBCYCCTBA. Ha »5sTomM ocHOBaHBI CTaTyTbl MCXKIOYHAPOIAHBIX TpI/I6YHaJ'[OB, BKJTIO4ast CTa.TYT
MexxayHapoaHOIO YTOJIOBHOTO cyda. 3aMeuy, YTO TaKoe MPeCTyIUICHUE, KaK IMMUPaTCTBO, M3IaBHA CUUTAIOCh
MEXIYHApOJHBIM, HO HUKTO Ha 3TOM OCHOBAaHMU HE CUMTAJ MHAMBUIA CYOBEKTOM MEXIyHApOIHOTO MpaBa.
Kak Buaum, B OIpeldeleHHbIX CaydyasxX MeXIyHapoJHOe IpaBO MpeayCMaTpuBaeT YrOJOBHYIO
OTBECTCTBCHHOCTb MHAMBUAA HETTIOCPECACTBEHHO HA OCHOBEC MEKAYHAPOAHBIX HOPM.

CynebHasi mpakTMKa TOCYyIapCTB Bcerga MOpuaepXuBajdach IpaBuja, COIJIJACHO  KOTOPOMY
MCEXKAYHAPOOAHOC IIpaBO HCIMOCPCACTBCHHO CO34AaCT IIpaBa U 00SI3aHHOCTH IJId TOCydapCTB, a HEC A
GUBNYECKNX U IOPUINYECKUX JIUII,

Tak, B pelleHn Nno crnopy mMexay OBYMS aBuauMOHHbIMKU KoMnaHusmu oT 10 aekabps 1984 r. okpyxHon cyn CLLUA

OTBEPI MPUHLMIM, COrNacHO KOTOPOMY MeXAyHapOAHOE NPaBo HaAenseT OTBETYMKOB 6oJlee LUMPOKUMU NpaBamMu, 4em NpaBo

CLUA n BenukobputaHun'.

Mpn paccMoTpeHun KaHaackum cyaom gena «BuHceHnT» (1993 r.) mecTHas uHAamMaHka, 0OBMHEHHas B KOHTpabaHae
curapert, anennuposana k gorosopy Ixes 1794 r. mexay CLUA n BennkobputaHunein. OHa yTBepxaana, 4To 4OroBop AaeT en

npaBo BBO3UTb ToBapbl 6e3 nowuvHbl. OAQHako Cyd Onpenenuns, 4To, kKak u 6o MHOW O0rosop, Aorosop [xes
npeLocTaBASeT NpaBa TOJIbKO Y4aCTBYIOLWMM rocyAapcTeam, a He UHAMBMAAM2,

[MpuHUMNMATbHOE U3MEHEHKE B CYILECTBYIOIIEE IOJOXEHNE BHOCUT IIpakTUKa EBporieiickoro cyaa mo
rpaBaM 4ejioBeKa’. B psie ero pelieHuii comepsKUTCS IMOJOXEHUE, CONTACHO KOTOPOMY MEKIYHAPOMIHbBINA



JIOTOBOP HEMOCPEACTBEHHO MOPOXAAET MpaBa JUIsl TpaXIaH y4acTBYIOIIETO roCy1apCcTBa, HECMOTPSI Ha TO YTO
1o opMe 1 HOPMYITUPOBKE OH SIBIISIETCST MEXTOCYIAPCTBEHHBIM 005I13aTETLCTBOM?,

Takoro poma mpakThKa OCTaBajlach 4MCTO eBporreiickoif. OmHako B 2001 r. oHa HalLIa OTpaXXeHUE B
peienun MexnyHapoaHoro Cyna OOH no cniopy Mexxny @PI' u CIIA (aeno JleI'panmos). B HapylieHue
BeHckoit KoHBeHUIMU O KOHCYJIbCcKMX cHoueHusix B CIIA 6e3 mHpoOpMUpoOBaHUS T€pMAaHCKOTO KOHCYJa
OBLIM OCYXAEHBI 3a YOMIICTBO HeMmelKue rpaxkaaHe OpaTbs JleI'pann. B cBoem 3asBieHum I'epMaHus
yTBEpXJaia, 4YTO TeM CaMbiM OBbUIM HAapyIIeHbl HE TOJbKO €€ MpaBa, HO W IIpaBa €€ TIpaxiaH,
HEIIOCPENCTBeHHO BRITeKatommue un3 BeHckoit konBeHmum. CIIIA mgokaspiBaid, YTO MEXIYHApPOTHBIN
JIOTOBOP ITOPOXKIACT MpaBa JINIIIb TSI TOCYAapCTBa.

B cBoem pemienuu Cyn nipusHai, yro CIHIA Hapymmiam BeITeKatonye u3 BeHcKoil KOHBEeHIIMM MpaBa He
ToiabKo I'epmaHuu, HO U ee rpaxnaaH. [lo MHeHuto Cyna, B cillyyae €cJM JOrOBOp CO3[AeT MpaBa s
WHAWBUIOB, TOCYAapCTBO MOXET BO30YXIaTh MEXIyHAPOIHBIM CyIeOHBII Mpolecc OT MMEHU CBOEro
rpaXXJaHWHA Ha OCHOBaHUU o01eil popmysbl mpusHaHus opuciukKiuu Cyaa B OTHOIIEHUM CTIOPOB MEXITY
CTOpPOHAMM B oroBope!.

HeT comHeHUiT B TOM, YTO CTaHOBJCHHE B MEXIYHAPOIHOM IIpaBe OTPACIH, ITOCBSIIEHHOW ITpaBaM
YeJIOBeKa, MPEACTaBISIET CO00I peBOMIOLIMOHHOE coObITHe. Hauanu co3maBaThbesl MEXXITyHaApOIHBIC OPraHbI,
BKJIIOYasi CylaeOHble, C ITIOMOILIBIO KOTOPBIX YEJOBEK MOXKET 3allluIlaTb CBOM MpaBa Jdaxe IIPOTUB
COOCTBEHHOIO rocygapcta. Bce aTo mMMeeT Oosibllioe 3HAYeHME KaK IS MEXIYHApOMHOTo, TakK WM [JIs
BHYTPEHHETO MpaBa rocyaapcTB. TeM He MeHee TOBOPUTh O MEXIYHAPOJHOU MPaBOCYyOBEKTHOCTU YeJIOBEKA
Mo KpaifHeil Mepe mpexmeBpeMeHHO. [ma 00o03HaueHUs cTaTyca WHOWBUAA JOCTATOYHO OOOCHOBAHHO
HCIIONIB3YETCSI TEPMUH «OeHe(pUIIMaprii MEXIYHAPOIHOTO TIpaBa»2. HopMEI 0 mpaBax 4ejioBeKa PeTYINPYIOT
COTPYIHMUYECTBO TOCYIapCTB B 3T obmacTu. UTo e KacaeTcs YeaoBeKa, TO OH IOJIb3YeTCs IJI0IaMU TaKOTO
COTPYAHMUYECTBA; OCYILECTBIISIET MIpaBa B COOTBETCTBUMU C BHYTPEHHUM 1 MEXXIYHapOAHbBIM ITPaBOM, KOTOPbIE
3aKpETNUIn Pe3yJIbTaThl COTPYAHUYECTBA.

ITpusHaHue WHOMBUIA CYOBEKTOM MEXIYHAPOMHOrO TpaBa IMMOTPEOOBaJO Obl W3MEHEHUS CaMou
MIPUPOILI 3TOro IpaBa. Kpome TOro, ecTh CylecTBeHHbIE COMHEHUSI B TOM, YTO TaKoe IPpU3HAHNE SIBIJIOCH
OBI JIyIIIIMM CITOCOOOM OOecTieUeHUs IpaB YesioBeKa. MHIWBUI emBa T CMOT OBl IOJIB30BAaThCSI CBOMMU
MpaBaMM Hapsmy ¢ rocygapcTBaMu. HeoOxommmo yduThIBaTh cIieliM¢pUKy ITPaBOBOrO CTaTyca MHAMBUIA,
Haxonsuierocss B cchepe OeiCTBUSI CYBEpEHHON BJIACTU IOCYIapCTBa, a TAKXKe €ro peajbHble BO3MOXKHOCTU
3alIMIIATH CBOU IPaBa HAa MEXIYHAPOIHOM YPOBHE.

MexayHapoaHOe COOOUIECTBO B COCTOSSHUM OOECIeUUTh IpaBa 4YesJoBeKa JUIIb Yepe3 rocynapcTBO,
OKa3bIBasg Ha HETO COOTBETCTBYIoIIee BiusgHue. C Apyroil CTOPOHBI, BCEOOLIEE yBaXXEHUE IPAB YEJIOBEKA
OBLTO OBI HepeaTbHOM 3amaucii 0e3 COTpyTHNIEeCTBA TOCYIapCTB.

IOpummyeckne mmma. B 1opuanueckoil auTepaType IPOMBIIIJIEHHO pPa3BUTHIX CTpaH aKTUBHO
MOJAEePKUBACTCA MIes MPU3HAHUS 3a KPYIHBIMU KOPIIOpAllMSIMU CTaTyca CyObeKTa MeXIyHapOJIHOTO
npaBal. Masble U cpeaHUMe KOMIIAHMU HEMHOroe MOIIM Obl M3BJIeYb M3 3TOro craryca. MHoe meno
TMraHTCKUe TpaHcHaluoHaabHble Kopriopauuu (THK). OHM KOHTpPOJMUPYIOT KpYIIHBIE CEKTopa
MPOM3BOACTBA M (DMHAHCOB, WIPAIOT OTPOMHYIO DPOJb B MHPOBOI 3KOHOMHKE, IIPEBOCXOIS B 3TOM
OTHOIIEHWU MHOTHME TocymapcTBa. [1o3ToMy OHM IOOMBAIOTCS, YTOOBI MX MHTEPECH YIMTBHIBAINCH KaK B
HaIlMOHAJIBHOM, TaK M B MEXXIYHAPOIHOM IMpaBe, CTPEMSITCS MpPeaeIbHO COKPATUTh KOHTPOJIb TOCYIapCTB 3a
CBOEIl MedTeIbHOCThIO. 3amedy, 4YTO MpPaBUTEIbCTBA IPOMBIIUIEHHO Pa3BUTBIX CTpaH C IOHMMaHUEM
OTHOCSITCS K MOBBIIIEHUIO CTaTyca KOpIopaluii.

MocToaxHbIN NpeacTasuTens AnoHuy npu OOH XuTawm Osafa CHMTAET, YTO «COBPEMEHHbI MU CTPAJAET OT paspbiea,

KOTOPbIA BO3HUK MexAay ObiICTPO pa3BMBAIOLLENCS COLMalIbHO-3KOHOMUYECKOW pPeasibHOCTbiO, COCTOSILEen B TOM, 4TO

npeanpuHMMaTteny Kkak MHAMBUAbI yHacTBYIOT B AEATENbHOCTU Ha rnobasbHOM OCHOBE, U CTOJb XE CTOWMKOM PeanbHOCTbIO,
3aK/II0YaloLLENCA B TOM, YTO 3Ta AEeATENbHOCTb BCE ELLE OrPaHNYMBaAETCS HALMOHAbHLIMU FOCYAAPCTBAMM. .. »2.

OnHako cTaTtyc CyObeKTOB MEXIyHapOIHOTO MpaBa, TeM OoJiee B TOM WM MHOW Mepe OTpaHWYEHHBIN, HE
ynosnetBopsieT THK. OHU 3auHTepecoBaHbI B CO3MaHUU 0COOOTO MpaBa, KOTopoe Obl (hOPMUPOBAIIOCH UMU
U OCYIIECTBJISITIOCH C TIOMOIIIbIO MMM K€ CO3MaHHOTro MexaHn3Ma. OTcioa KOHIIETIYsI KBa3UMEeKIyHAPOAHOTO
npasa.

Bot Kak nanaraet aTy KOHLEeNnuuio V3BECTHbIN BOpuTaHCcKnin topucT

B. YeHr: kBasumexayHapoAHOE MpaBO «COCTOMT W3 COrnalieHuin, 3akiyaemblix 00paszoBaHMsMKU, obOnajaoWmmMm

MeXAyHapoaHOi npaBOCYObLEKTHOCTLIO MO  CYLECTBYIOWEN CuctemMe, W YacTHbiMU 06pasoBaHMAMU, TakMMWU  Kak

MHOIOHALMOHAsbHbIE KOPHopauumn, COrnalleHns M1, KOTOpble HaXOASTCA BHE HOPM U IOPUCONKLAN KAKOM 6bl TO HU BbINO
CUCTEMbI HALMOHANBLHOIO NPaBa...»3.

CTOpPOHHUKU paccMaTpUBaeMOi KOHLEMUMKU yTBepxkaaoT, yTo THK He ABISIOTCS MPOAYKTOM KaKOii-
00 TIpaBoOBOl cucTeMbl. OHU HEe KOHTPOJIUPYIOTCSI U He MOTYT 3((GEKTUBHO KOHTPOJUPOBATHCS KaKOM-
JIM0O U3 CYIIECTBYIOIIMX IMPABOBBIX CUCTEM WU UX obmumu yerwusiMu. MapiMu cioBamu, THK craBsarcs
BHE M Haa mIpaBoM. MexXmy TeM, KaK CBUAETENIbCTBYET OIBIT, AedTelbHocTh THK MoxeT u moimkHa
perylmpoBaThcs B IpoIecce B3aMMOICHCTBUSA MEXIYHAPOTHOIO W HAIIMOHAJILHOIO IIpaBa. B mpoTWBHOM
cllydae He CMOTYT OBITh OOecTiedeHBbl TOCYIapCTBEHHBIE, OOIeHallMOHAJIbHbIE WHTepechl. Bce 310 He



OTpHUIIaeT M HEOOXOAMMOCTh 3HAUMTEIBbHOM aBTOHOMHMHU 3akmiodaeMbix THK cormameHmii, HO B paMKax
00111ero IIPaBOIOPSIIKa.

Konuenusa mexnyHaponHoit npaBocyobekTHocTu THK obGcyxnanach Komuccueln MexmyHapoaIHOro
mnpaBa B XoAe KoaupUKaLMKU MpaBa JOTOBOPOB, HO OblIa oTKiIoHeHa. MexmyHapogublii Cyn OOH Ttakxke
MPU3HAJ, YTO CITOPHI, BOSHUKAIOIINE U3 COTIAIICHNS] MHOCTPAHHOM KOPIOPAIIUU C TOCYTAPCTBOM, HOJIKHBI
pelaThCs Ha OCHOBE HAILMOHAILHOIO IpaBal.

Tor ¢akT, 4To KOMIAHWU HE SBISIOTCS CYObEeKTaMU MEXIYHAPOMHOTO IIpaBa, HU B KOeil Mepe He
O3HaYyaeT OTPUIAHMUS HX POJIM B MUPOBOIl B3KOHOMHUKE, a TaKXKe HACTOSTEJIbHOW HEeOOXOIUMOCTH
PEeTYIMPOBAaHUS WX ACSATEILHOCTH, B TOM YHCIICE M C IIOMOINBIO MEXIyHapOoZHOIro IipaBa. B paspaborke
COOTBETCTBYIOIIIMX IIPABOBHIX M WHBIX MEXIYHAPOOHBIX HOPM TIPUHUMAIOT yYacTHe W KOMITaHWH.
Hexnapaumst teicayenetusi OOH mpemycmaTpuBaeT IpenocTaBlieHHE OOJBIIMX BO3MOXHOCTEH YacTHOMY
CEKTOpY BHECTH CBOI1 BKJIa[l B peaiM3anuio 1eieit u mporpamm OOH.

OOH pa3zpabotana nmporpamMmmMy JIeiCTBUIT B paMKax MpoekTa «IJ100albHbIN JOTOBOP», OMPEIEIsIOIIEro
OCHOBBI COTpyAaHMYecTBa OpraHu3aluy ¢ JOeJOBBIM MUpPOM. IlocieqHuii B CBOeil AESITEIbHOCTU O0s3aH
yBaxaTb TPYJIOBbIE ITpaBa U MPU3HaBaTh OTBETCTBEHHOCTh 3a COOJIIOIEHUE MTPUPOIOOXPAHUTETbLHBIX HOPM. B
1IEJIOM pedyb MIET O COTPYAHUYECTBE C MMPOM KOPHOpAIMii Ha YCIOBUSX INIOOAJIBHON OTBETCTBEHHOCTH B
LIEJISIX peaTu3aliuy UaeH «IJ100aau3aius ¢ YeJJOBEYECKUM JIUIIOM».

§ 4. O0BEKT MEKIYHAPOIHOIO PaBa
Ob6sexmom mexcoyHapooH020 NPpasa A6AIONC MeHCcOyHapooHble (Medxc2ocyoapcmeeHtble) OmMHOULeHUS.

OO0BeKT mpaBa — 3TO TO, HA YTO HATPABJIECHO €ro NEWCTBHUE, YTO OHO MPU3BAHO PETyIUPOBATh. TaKUM
00BEKTOM BCEra SABJISIOTCS OOIeCTBEHHbIE OTHOIIEHUS. [Ipupona OTHOLIEHUI ONpeaeNsieT U XapaKTepHbIE
YepThl peryaupymoollero ux mnpasa. [IpaBo JOMKHO OBITh TaKWM, YTOOBI OBITh CIIOCOOHBIM PETYIMPOBATH
JTaHHBII BUJI OOI1IECTBEHHBIX OTHOLLICHUIA.

MexrocynapcTBeHHbIE OTHOIIEHUSI CYIIECTBEHHO OTJIMYAIOTCS OT WHBIX BHUIOB OOIIECTBEHHBIX
OTHOIIIEHUI, BKJIIOYAsi MEXAyHapOAHbIe OTHOILEHUSI, HE HOCSIINE MEXTOoCylapcTBEHHOro xapakrepa. Mx
CyOBEKThl HE3aBUCHUMBI OT KakKoW Obl TO HM OBUIO BJIACTH U OOJAJAIOT BBICUIEH, CYBEPEHHON BJIACTHIO.
ITpuHIMNMATBEHOE OTAWYME MEXTOCYIapPCTBEHHBIX OTHOLIEHUI OT BHYTPUTOCYHApPCTBEHHBIX OIPEACINIO
CYILLIECTBEHHOE OTJIMYME MEXIYHAPOJHOIO MpaBa OT BHYTPEHHETO HE TOJIbKO MO COLEPXKAHUIO, HO U IO
MEXaHU3My OEeUCTBUA.

C.B. YepHuyeHko nuweT: «Crneumdunka OTHOLIEHMA MeXay rocygapcTBaMn kak oO6bekTa MexayHapoOHO-MpaBoBOro
perynnupoBaHus npeaonpenenseT n cneunduky MeTona ux peryinpoBaHmng»’.

®U3UKU CYUTAIOT, YTO B3aUMOJEICTBME MEXIY 3JieMeHTaMM Oojiee BaXKHO ISl CUCTEMbI, YeM CaMU
9JleMeHThl. OJHaKO MEXIyHapOIHbIE OTHOIIEHUS €Ba JIM MOXHO pacCMaTpyMBaTh aOCTPAKTHO, OTPhIBAs UX
OT CyOBEKTOB, MPUPOIA KOTOPHIX HE MOXET HE BIMIThL Ha Xapakrep oTHoluneHuit. Kpome toro, mpaBo
perylInpyeT OTHOIIEHUSI, BO3AEHCTBYS Ha CO3HAHWE W BOMIO CyObekToB. ECTh 37ech m apyrasi cTOpoHa.
lNocynapcTBa He MOTYT OBITh MPABWJIBHO MOHSTHI BHE CUCTEMbI UX B3aUMOACUCTBUSI.

MexnyHaponHble OTHOILUEHUSI CBSI3BIBAIOT TOCYHApCTBA B EOWHYI0 CHCTEMY, B MEXIYHapOIHOE
COOOIIECTBO, KPYIMHENIITYIO COLTUANBHYIO CUCTEMY. YTIIyOJIsTIolieecss €eIMHCTBO CUCTEMBI TpeOyeT, 4TOOBI OHa
PEryaMpoBaJIach HE TOJBKO IO YaCTSIM, HO M KaK €INHOE 1eoe. B 3ToM mMpuurHa pocTa yrcia U 3HAYEHUST
YHUBEPCATBHBIX HOPM MEXITYHAPOTHOTO MPaBa U MEXTYHAPOJHBIX OPTaHU3ALAM.

CorlacHO TeopuM CHUCTEM, YIPABSAONIAsl CUCTEMa JIOJDKHA COOTBETCTBOBATH — YIIPABIISIEMOM.
MexnyHaponHoe TIpaBO TPEACTaBIsIET COOOWM 4YacTh CUCTEMbl YIPABICHUSI MEXIYHApOIHBIMU
OTHOILIEHUSIMU, KOTOPBIE BBICTYIAIOT KaK yIpaBJisieMasi CUCTeMa.

BecbMa pacripocTpaHeHO MHEHUE, COTJIACHO KOTOPOMY OOIIECTBO co3naeTcs npaBoM. [lonaraior Takxe,
YTO MEXIYHapOIHOE COOOIIECTBO 00pasyeTcss HoOpMaMHU MeXIyHapomaHoro mpaBa’. Ha camom mere mpaBo
TIOPOKIAETCST OOIIECTBOM JIJIST OOCTY>KMBAHUSI €TO MHTEPECOB. B 3TOM cMBICIT pUMCKOil MakcuMHI ibi societas,
ubi jus (Toe obIIeCTBO, TaM U IIPaBo).

M3BecTHa TOuKa 3peHUsl, COTIACHO KOTOPOW OOBEKTOM MEXAyHApPOAHOTO TpaBa SIBIsIETCS BCE TO, 1O
MOBOAY 4Yero CyOBbEeKThl BCTYMAalOT B TMPAaBOOTHOUIEHUS, a WMEHHO JEWCTBUSI, MaTepHaAbHbIE U
HemartepuaibHble Onara!. B pesynabrare MeXIyHaponHOE TNMPaBO B IIEJIOM OKa3bIBaeTcsi Oe300bEKTHBIM,
TMOCKOJIbKY OOBEKT UMEETCS JIUIIb Yy KOHKPETHOTO MPaBOOTHOIIEHUS. [IeiicTBrSI CyOBEKTOB, MaTepUaIbHbIE
U HeMmaTepuajbHble 0ara OTpakaloT Pa3TMIHBIE ACMEKThl OMHOTO M TOTO XK€ SIBICHUS — MEXIYHAapOTHBIX
OTHOIIIEHU, KOTOPBIE TIPEJCTABIISIOT COO0 B3aMMOIEICTBUE CYObEKTOB T10 TIOBOAY OTpEIeICHHbIX OJiar.

[paBo He cmocoOHO BO3AEHCTBOBATH Ha MpeOMEThl MarepuaibHOoro mupa. JloroBop o mepenaue
TEPPUTOPUM ONHMM TOCYJapCTBOM [PYrOMy HE OKa3blBa€T Ha HE€ HMKAKOro BiausHMA. OH ompeneiser
OTHOILIEHUSI TOCYJAapCTB IO TIOBOLY JaHHOW TEPPUTOPUU. Dbyayun pasHOBUAHOCTBIO COLMATBHOTO



VIIpaBJICHUSI, MEXKIYHAPOTHO-IIPABOBOE PETYIMPOBAHNUE TPEACTABISIET CO00I YIIpaBIeHe 00MIEeCTBEHHBIMI
OTHOIIEHUSIMH, 2 He BeIIAMH.
[ToaTomy cienyeT pa3nm4aTh OOBEKT IIpaBa U IMIPeAMET IIPABOOTHOIIICHMSI.

IIpeomemom mencoynapooHo-npasoeozo ONMHOUIEHUSL A6ASCMC 6Ce MO, NO NG00y He20 CIOPOHbL 6CMYNArom
6 NpasoomHouleHue.

[IpemmeroM, HaIIpUMeEpP, MOTYT OBITh JEUCTBUS (IOTOBOP O COTPYOHUUYECTBE), BO3ACPXKAHNAE OT ICUCTBUIMA
(moroBop 0 HeHamaaeHWM), MaTepHaJbHble U HeMaTepuajbHble Oyara. Takoro pojga IpeaMeThl BXOIST B
MOHATUE <«MEXIyHAapOAHOE OTHOLIeHHEe». OTHOIIeHME He MOXeT ObITh OccrpenMeTHbIM. OHO Bcerna
OCYIIECTBIISIETCS 110 TTIOBOJY Yero-JIibo.

OTHOILIEHHST MEXIy TIOoCylapCTBaMU CTAHOBSITCS Bce 0ojiee MHTEHCHMBHBIMM, OXBaTbIBAlOT HOBBIE
obyactu. XapakTepHO, YTO OHM BCE dYallle 3aTparuBaloT 00JacTH, KOTOpbIe ellle Buepa ObUIM YHUCTO
BHYTPEHHUM [€JIOM TOoCyldapcTB. B pesyjibrare IMPOMCXOOUT YCIOXHEHHE PEryJIMpyeMOil CHUCTEMbBI, YTO
00YyCJIOBIMBAET COOTBETCTBYIOLLEE YCIOXHEHNE U MEXAYHAPOIHO-IIPABOBOIO PEryIMPOBAHMSI.

Cepbe3Hoe 3HAaYeHUE MMEET BONPOC O pasrpaHMYEHUMU OOBEKTOB MEXIYHAPOAHOIO Y BHYTPEHHETrO
npaBa. CrelnuaiucTbl KOHCTaTUPYIOT paclIMpeHue OO0beKTa MEXIYHApOMIHOTO PEryJMpOBaHUSI 3a CUeT
COKpallleHUsT cepbl UCKIIOYMTEIbHO BHYTPEHHEro peryiaupoBaHus. OQHAKO HEPEOKO K 3TOMY BOIIPOCY
MOOXOOIT VIIpolleHHOo. [lomaralor, 9Yro HOCTAaTOYHO VYIOMWHAHHWS TOTO WJIM WHOTO BOIIpoca B
MEXIyHAPOAHOM akKTe, 4TOObl OH IIepecTall OTHOCUThCS K BHYTPEHHEH MIOPUCOUMKLIUM TOCYIapCTBa.
YTBepXIaloT, YTO He OOBEKT PEryJIMpOBaHUS, a UICTOUHMK MpaBa CAYXKUT KPUTEPUEM Pa3IMUMs BHYTPEHHEH
1 MexayHaponHoi cdepsl'. Hago oTMeTHMTh, YTO ITOpPOM MpaKTHMKa JaeT OCHOBaHUS ISl ITOJZOOHOIO
MHEHUSZ,

Hukro He cTaHeT oTpullaTh, YTO MEXIYHApOIHOE COTPYAHUYECTBO MIPaeT 3HAUMTEJbHYIO DOJb B
pellleHNH IMMPOKOTO Kpyra HaIlMOHAJIBHEIX ITpoOiieM. Ho 3To He memaeT COOTBETCTBYIOIIME ITPOOIEMBI
MexnyHapogHbeiMHu. CyBepeHHOE IIpaBO TOCYIAapCTBA PEIIaTh MX CAMOCTOSITEIPHO MM B COTPYTHUYECTBE C
JPYTUMM CTpaHamMu coxpaHsieTcs. OObeKTOM MEXAyHApOAHOIO IIpaBa OCTAIOTCS MEXTOCYIapCTBEHHBIE
OTHOILICHUS 10 ITOBOAY pellieHrs BHYTPeHHel mpobiaeMbl. Hanmpumep, corjalieHue 06 oKa3aHUU IIOMOILIY B
CTPOUTEILCTBE 3aBOJA PErYJIUPYET MEXTOCYIapCTBEHHBIC OTHOILIEHMS, a PEIIEHUE O CAMOM CTPOMTEILCTBE
SIBJISIETCST YMCTO BHYTPEHHUM JICJIOM.

Poct 3HaYNMOCTH M YCIOXKHEHNE MEXKIYHAPOIHBIX OTHOIICHU OMpeaessieT TCHASHIINIO K YCIIOXKHEHUTO
MEXIyHAPOAHO-IIPABOBOTO peryaupoBaHust. Ku3Hb IpeabsBIsIeT MEXIyHApOAHOMY IIpaBy Bce OoJjiee
BBICOKME TpeboBaHUs. CucTeMa MEXIYHApOTHBIX OTHOIICHUI IpHOOpeNa IIOOAIbHBIM XapaKTep, KaK U
MojJiexallye peleHuIo npobiieMbl: B 001acTH 0e30IaCHOCTH, SKOHOMUKU, OKPYXAIOIIE cCpelabl, HayKH,
TEXHUKU, KyJbTYPHl U T.A. B Takux yci1oBHsIX ObUIO OBl ONTUMAJIBHBIM YIIPaBJICHUE CUCTEMOM KaK eIMHbBIM
LIEJBIM. DTO 1ajo ObI KoJjioccallbHblil 3dekT. IIpy 3TOM pedb MOJDKHA MATH HE O KOIMPOBAHUM MOJIEIU
rocyIapcTBa, a 0 IMPUHIWITMAIEHO WHOM YIIPABJIIEHWH, YTO, pa3yMeeTCsI, He MCKIIIOYAeT, a Mpearojaraet
HCITOJIb30BaHNE OIBITA TOCYIapCTBEHHOTO YIIpaBJIeHHUs, KaK ITO3UTUBHOTO, TaK M HeraTuBHOTro. HecMoTpst
Ha BCIO CJIOXHOCTh IIPOOJIEMbl INIOOAIBHOIO YIIpaBIeHUsI, TEHACHLMS K €ro O0EeCIeUYEHHUIO OLIYIIACTC.
I'maBHas ponb npuHaminexxut OOH u cucteMe ee cielMaaIu3upPOBAHHBIX yupexaeHuil. OcoOGeHHO BeJuKa B
TaKUX YCJIIOBUSIX POJIb OOIIETO JIsI BCEX TOCYIapCTB MEXIYHAPOIHOIO MpaBa.

§ 5. OyHKuun MeKAYHAPOIHOIO NPaBa

Dynuruuu MexncOyHapoonozo npasa — Mo 0CHOGHblE HANPABACHUS €20 8030eliCHGUA HA COUUAAbHYI0 CPely,
onpedeasiemble e20 00uleCMEeHHbIM HAZHAYUEHUEM.

DYHKIMY MEXIYHAPOIHOIO IIpaBa MHOTOOOPAa3HbI U YCIOXHSIOTCS MO MEPE POCTa 3HAYCHMS CTOSILLIUX
repen MeXIyHapoIHBIM ITpaBoM 3anad. PaccMoTpuM IiiaBHble (DYHKIIVN.

MeXnyHapoaHOe MPaBo MPU3BAHO K XKU3HU MOTPEOHOCTIAMU MEXIYHAPOMAHON CUCTEMbBI, OCHOBHOM U3
HUX SIBJISIETCS TOTPEOHOCTh B CAMOCOXPAHEHUMN.

MoaTomMy rnaBHOW couuvanbHOW (yHKUUEN MeXAYHapOAHOro npasa SIBISETCS YynpovyeHue CcyluecTByiolein
MeXAYyHapoOHOW cuctemsbl, obecrneyeHne ee pyHKkunoHmpoBaHusa. OcyllecTBASETCS 3Ta QYHKUMSA B 3HAYUTENbHOM
Mepe NyTeM NoAAepXaHUs MexayHapoAHOro npasonopsiaka. 3HadeHne 3Toro NoMOXeHNs NOAYEPKMBAETCS Kak B MPaKTUKE,
TaK n B Teopun. B KoHcynbtaTtBHOM 3akntodeHnn MexayHapoaHoro Cyaa OOH o spoepHom opyxun 1996 r. roBopuTtcs, 4To
MexXayHapogHOoe NpaBo Mpu3BaHO obecneyvBaTb CTAOWUBHOCTbL  MEXAyHapoOHoro nopsgka'. B ogHoM  um3
OPEBHEErNNETCKNX TMMHOB (I B. 40 H.3.) coaepxanocb obpaLlleHne K «<BcemoryLuein Mcupe»: «Tol nogymana 060 BCeM, HTOObI
0aTb NOAAM XN3Hb U MUP. Tbl yCTaHOBMNA 3aKOHbI, 4TOObI LLapui NOPSAOK...»

FnaBHas lopuanyeckas @YHKUMA MEeXAYHapoOAHOro npaBa CcOCTOMT B NPaBOBOM peryivMpoBaHUMU
MeXrocyAapCcTBeHHbIX OTHOoWweHun. OHa oTpaxaeT MeToA peann3aumn rnaBHon coumanbHom GyHKLMN.



PasButiie (yHKUMI HWOET MO IyTH WX PACIIMPEHMS W YCIOXHEHUS KaK B COIMAJIIBHOM, TaK U B
IOPUANYECKOM IUTaHe. MeXIyHapoIHOE IIPAaBO OBLIO IMOPOXKACHO MOTPEOHOCTHIO YCTAHOBUTH JIEMEHTAPHBII
MOPSITOK B MEXKTOCYIAPCTBEHHBIX OTHOIICHUSIX, OSIAIOIINI BO3MOXKHBIM COCYIIIECTBOBAHME HE3aBHCHUMBIX
rocynapctB. CeronHsi moajaepkaHue IMopsiaKa Bce 00jiee TECHO CBSI3BIBAETCS C CO3MaHMEM OJIaroIpUSITHBIX
YCJIOBUI UISI Pa3BUTUS MEXIYHAPOJIHBIX OTHOIIEHUI B COOTBETCTBUM C MOTPEOHOCTSIMU TOCYAApCTB U
MEXIYHapOIHOI'O COOOIIECTBA B LIEJIOM.

Mo mepe yckopeHusi nporpecca Bce 60ee BaXHOM CTaHOBUTCA PYHKLMS COAENCTBUSA couManbHOMY nNporpeccy.

ITpuopuTteT B pa3padboTke GyHKIMU COAECHUCTBUS COUMATBLHOMY MPOrpeccy NpUHaAIIEKNUT OTeYECTBEHHOM
Hayke!. CerogHs ee 3HaueHUE BCE Yallle OTMEYAETCS U 3apyOeKHBIMM aBTOpaMu. M3BeCTHBIN aKUPCKUIA
opuct, cyabs MexayHaponHoro Cyga M. bemxayu nucan: «MexayHapooHOe TIpaBO, KOTOpPOe
TPAAULIMOHHO MBICIUJIOCh KaK HWHCTPYMEHT KOOPAMHAIIMU CYBEPEHHBIX BJACTel, Terepb HaIeJleHO
¢yHKIIMEN Mpeobpa3oBaHUs MEXIYHAPOIHOIO OOIIEeCTBA M MPUMEHSIETCS BO MMs TaKUX IIejeit, KaK MUp,
pa3BUTHE, YEJIOBEUECKOE CYACThE U DKOJOIMUECKOE COXPAHEHHUE TUIAHEThI»2.

JuHaMuKa pa3BUTHS MEXIYHApOMHOTO IIpaBa IIPOSIBISETCSI B OOOTAllEHUW M YCIOXHEHMHU €ro
¢yHKIMi. OHO MPOILIIO NYTh OT YCTAHOBJIEHUS 3JIEMEHTAPHOI0, KpaiiHe MHAUMBUAYAIMCTUUYECKOTO TTOpsIaKa
B MEXTOCYIapCTBEHHBIX OTHOIIIEHUSIX IO CO3IaHMUs MEXIYHAPOIHOIO COOOIIIECTBa.

M3 Bcero MHOTOOOpa3ns PYHKIMI MOKHO OTMETHUTB €Ille HEKOTOPHBIE.

dDyHKUNA rapMOHU3aLMU HAUMOHANbHbIX WHTEPECOB rOCyAapCTE U MX WHTEPEeCOB C WHTepecamu
obwwevenoBeyeckKUMmU. 3ta PYyHKUMSA HAaXOOUTCS B OCHOBE BCEX OCTasIbHbIX, €€ 3HAYEeHWEe MOAHEPKMBAETCA B MPaKTUKE
rocynapcTs.

dDyHKUNA npeaynpexaeHUs HeXenaTenbHOro pas3BuTUS CcoObiTMil. Kak K3BecTHO, npeaynpeauTesbHas
aynnomaTtus 3aHMMaeT BCe 60Niee BaXHOE MECTO B MUPOBOW MOAUTUKE. MeXayHapOAHOE MpPaBO HE TOJSIbKO CIYXWT
NOAAEPXAHNIO CYLLECTBYIOWMX U (DOPMUPOBAHMIO HOBLIX OTHOLUEHWA, HO W NPOTUBOAEWCTBYET CYLLECTBOBAHWUIO U
NOSIBIEHNIO HOBbIX OTHOLLEHWI, NPOTUBOPEYALLMX Er0 LeNsM U NprHuMnaM. Tak, OHO NMOCTaBMIIO BHE 3aKOHa Yrpo3y CUIon 1
ee NPUMEHEHNeEe, KONoHMann3am, pacuam u gp. CoaencTayst NOBCEAHEBHOMY PELLEHMIO MHOXECTBA NOCTOSHHO BO3HUKAIOLLMX
npobnem, MexayHapooHoe MnpaBo TeM CaMbiM MNpPeaoTBpallaeT BO3HMKHOBEHME KOHGNMKTOB. [pegoTBpalleHvie u
yperynmpoBaHune KOHPIMKTOB MOXET ObITb BbIAENEHO Y B KAYECTBE CAMOCTOSATENIbHOM PYHKLMN.

DYHKUMSA MHTEePHaUUOHANU3auun, VHTErpauumn 3akyaeTcs B paclUMpeHnn 1 yrnybneHnm B3amMOCBA3N MexXay
rocynapcTeamMu. Tem cambIM yNpoYMBaeTCs MeXAyHapoaHOe COOBLLEeCTBO — COLManbHas OCHOBa MEXAYHAPOLHOrO npaBa
1, CnegoBaTesibHO, YAYHLIAIOTCS YCI0BUS €ro GYHKLIMOHNPOBAHUS.

UHdopmaumoHHo-BoCcnuTaTeNnbHas GYHKUMUS COCTOUT B Mepefadye HakomIeHHOro onbiTa  ynopsao4eHHOro
NoBELAEHNS FOCYNAPCTB, B BOCMUTAHUN B AyXe YBAXKEHUS K NPaBy, K OXPaHAEMbIM UM UHTEPECaM W LEHHOCTSM. 3HadYeHne
9TON YHKUMWN NS MEXAYHAapOOHbIX OTHOLEHWA UM MEeXAyHapoAHOro npaea TPy4oHO nepeoueHuTs. OHa npussaHa
COMENCTBOBaTb Pa3BUTUIO WHTEPHAUMOHANBHOrO CO3HAHUSA M KyNbTypbl MUPa, a Takke MeXayHapoOHO-MpaBoOBOro
CO3HaHWs, 06ecneynTb MeXayHapoaHOMy MpaBy MacCOBYKO MOAAEPXKY, B KOTOPOW OHO BCe Gosiee HyxpaeTtcs. BnonHe
060CcHOBaHHO nporpamma [ecatunetns mexayHapogHoro npasa OOH oco6oe BHWMaHue yaenuna pacnpocTpaHeHuto
MeXayHapoAHO-NPaBOBbIX 3HAHWIA.

MexayHapoaHoe IIpaBO BO3AEMCTBYET Ha MOJUTUYECKOE M MOpaJbHOE CO3HAHUWE, Ha pa3BUTUE
KYJIBTYPHI B IyXe CBOUX 1IeJIeii ¥ IPUHIIUIIOB.

§ 6. IOpuauyeckn 00s3aTe/IbHAA CHJIA MEKIYHAPOIHOTO MPaBa

HCTOYHUKOM OpMOMYECKM OO0s3aTeIbHOM CHJIBI MEXIYHApOIHOTO IIpaBa SIBJISIETCS COLJIalleHUe
rocygapctB. Takoe cornailieHue NpuHaaeT IOPUAMYECKYIO CHIY HE TOJIbKO OTAEJbHOMY JOrOBOPY, HO U
MEXIyHapoOAHOMY TpaBy B IejoM. FOpumnueckasi cuia OOIIENpPU3HAHHBIX HOPM ITOPOXKAAETCS OOIINM
corjiallleHueM TOCYIapCTB, COIJIAaCMEM MEXXIYHApOMHOrO COOOIIECTBAa B 1IEJIOM, KOTOpPOE BOILIOIICHO B
MPUHIIMIIE TOOPOCOBECTHOTO BBITIOJHEHUSI 00S3aTeIbCTB MO MeXAyHapoaHomy TipaBy'. Ilomoxenwe,
COIJIaCHO KOTOPOMY COIIAllIEHUE SIBJISIETCS MCTOYHUKOM O0s3aTeNbHOM CUJIbI MEXIyHapOIHOTO IpaBa,
HAXOIUT OTpaXXeHNEe B MEXIYHAPOIHOM IPAKTUKE, BKIIIOYas CyIeOHyI02.

Touku 3peHHsT OTHOCHUTEIbHO O00S3aTeIbHOM CHUJIbI MEXIYHApOAHOIO IIpaBa BeCbMa pa3IUYHEIL.
HauGosnee naBHUM SIBsIeTCS MHEHHUE, COIJIACHO KOTOPOMY MCTOYHMKOM 3TOM CMIIBI sBisieTcss bor,
ITOCKOJIbKY, KPOME €ro BJIaCTH, HaJl rocyaapcTBaMM HET HUKaKoi MHoii. M Heciy4ailHO JOroBOpHl M3IaBHA
CKPEIUISUIMCh PEJIMTMO3HOM KIaTBOM3. BMmecTe ¢ Tem yxke I'. 'poruit, 060CHOBBIBast UICIO MEXIYHAPOIHOTO
MpaBa, YTBEPXKAaj, YTO MOMUMO TIpaBa OOXECTBEHHOTO CYIIECTBYET MpaBO, CO3AaBAEMOE COTJIAlIEHHEM
rOCyaapCcTB, — conventio facit jus (CorallleHUe CO30AET IIPaBo).

[IpoGieMa 00s13aTebHOI CUJIBI MEXIYHAPOAHOIO IIpaBa CBs3aHa C caMoil ero npupomoit. Ilosatomy
OCHOBHbIE KOHLICIIMU 10 3TOMY BOIIPOCY COBMANAIOT ¢ OCHOBHBIMM LIKOJAMU B MEXIYHAapOIHO-IIPaBOBOI
nokTpuHe. CTOPOHHUKM WIIKOJIbI €CTECTBEHHOrO MpaBa BUAST MCTOYHMK O0S3aTEIbHON CUJIBI B 3aKOHAaX
MPUPOJIBI, B Y€JIOBEUECKOM pa3yMe M T.11. [IpeacTaBuTe I MO3UTUBHOM IIKOJIBI CYMTAIOT TAKOBBIM COTJIACHE,
corJjialieHue rocyIapcTB.



Ocoboe MecTO 3aHUMAIOT B3MISAbI, KOTOpPble MOXHO Ha3BaTb HUTMIUCTUYECKUMM, MOCKOJbKY OHU
OTPULIAIOT IOPUINYECKYIO CUITY MEXIYHapoaHOTO TpaBa. [lepBoii KOHLENIMEN TaKOTo poja Obuia, MOXaIyi,
Ta, COTJIACHO KOTOPO MEXIyHapOAHOE MPaBO HE SIBJISIETCS HACTOSIILIMM MPaBOM, OHO MPEACTaBISIET COOOM
«TTO3UTUBHYIO MOpa/ib». DTy KOHUEMLMIO CBI3BIBAIOT ¢ UMEHEM BUIHOTIO OPUTAHCKOTO IOPUCTA IPOIIIOTO
Beka JIx. OctuHa. Hamo nmpursHaTth, UTO B €ro BpeMsl 3Ta KOHIIEIIMS B 3HAUUTEIbHON Mepe MOATBepKaaaach
MpakTUKOW rocygapcTB. M B Haile BpeMsl BCTPEUYalOTCS IOPUCTHI, Iojaraloliiyde, 4To MCTOYHUKOM
00s13aTeIbHOM CUJIBI TIpaBa SIBJISIETCSI MOPaJlb, HO TPU 3TOM OHU, KaK MPaBUIO, HE OTPULIAIOT IOPUANIECKOMN
CWJIBI HOpM'.

B cBoe Bpemsi 3HAUMUTENbHOE PACHPOCTPAHEHMWE TOJydwaa KOHLENUUs aBTOJMMMTALIMU, T.€.
caMOOTrpaHUYEHUsI, TocymapcTBa. Ee CTOPOHHUKU YTBEpXIalIM, YTO MEXIyHapoaHash HOpMa OOsI3bIBaeT
JIMIIb TIOCTOJIbKY, MOCKOJbKY TaKOBa BOJII TocylapcTBa. byayun «aOCOJIOTHO CBOOOAHOI», OHA MOXET
MeHsSThCsl. B pesynbTate MexXayHapomHOe IMpaBo IMOHMMAETCS MMU CKOpee KaK «BHEIIHEeroCylaapCTBEHHOE
npaBo» (Takasi KOHUEMUMSI TakxKe cyllecTBoBaja). KoHLenuus aBTOJMMUTALIMU, IO CYILIECTBY, OTPULIAET
IOpUaMYeCcKr 00s3aTeIbHbIA XapakTep MEXIyHapoAHOro TIpaBa, KaK OH BOIUIOIIEH B MPUHLIMIIE
JIOOPOCOBECTHOTO BBIMOJIHEHUST 00s13aTeNbCTB. PomoHayaabHMKOM KOHUENMU 0611 mpodeccop BeHckoro u
I'eifinenbbeprckoro yHusepcuteToB I'. Ennmubek. Bo BTOpoii MoJIOBMHE MPOILIOro BeKa OH YTBEPXKAall, 4To
MOXHO MpeHeOpeUb MEKIYHAPOIHBIM ITPABOM, €CJIM TOTO TPEOYIOT MHTEPECHI TOCYIapCcTBaZ,

B Hamre BpemMsi OTKPOBEHHO HUTMIMCTUYECKME B3IJISIABI B OTHOIIEHUMM MEXIYHapOIHOIO IMpaBa B
OOJIBLIMHCTBE CJIy4aeB BUAHBI B KOHUEMIIMSIX, COTTTACHO KOTOPbIM MEXIYHAPOAHOE MPaBO SIBJISIETCS CIaObIM
npaBoM, He 00JaJalolIMM [OCTAaTOYHOIM 00s3aTeJIbHOW CWJIOW, MU Ha 3TOM OCHOBAaHUM MPENIaraeTcsi ero
YCOBEPILIEHCTBOBAThb, MPEBPAaTUB B HAATOCYyJapCTBEHHOE MpaBO, OMHUpalolleecss Ha HaArocyaapCTBEHHYIO
Biactb. Peub, Mo cyliecTBy, MIET O 3aMeHE peajibHO CYIISCTBYIOIIETO MEXIYHAapOOHOTO IIpaBa 4eM-TO
COBEPLIEHHO HEPEATIbHBIM.

IIpy co3maHuM HOPMBI MEXIYHApOJHOIO IIpaBa IOCTUraloTcsl Kak Obl ABa comtamieHus. OmHO —
OTHOCUTEJIBHO COAEPKaHUSI HOPMBI, APYroe — O MPUJAHWUM €l I0pUANYECKH 00s13aTeIbHOU CWiIbl. DTO
TEOpEeTUYECKOE TIOJIOKEHNE MMeEeT MpakTuueckoe 3HadyeHue. IlyTeM cornamieHusi co3maroTcsl He TOJIbKO
MpaBOBblE, HO U WHbIE MEXIyHapoaHble HOpMbI. ['ocymapcTBa MOTYT cO31aTh IMPaBUJIO OOBIKHOBEHUS,
KOTOPOIO OHU OymyT NMpUICPXKUBAThcs Oe3 MPU3HAHMS 3a HUM IOpUAWYecKOol cuibl. B mocienmHee Bpems
IIMPOKOE PACMpOCTPaHEHWE MOJYUYMIM MEXIAYHapOAHble HOPMbI, 00JIagalolie MOpPaIbHO-TTOIUTUIECKOM,
HO He I0pUINYECKU 00s13aTeIbHON cuiloil. B KauecTBe mprMepa MOXHO yKa3aTh Ha OOILIMPHBIA KOMILIEKC
HOPM, CO3daHHbIN B pamkax OpraHuzanuu 1o 6e30macHOCTU U COTpyaHMYecTBY B EBpone.

T'ocynapcTBa cBOOOAHBI IMyTEM COTLJIAIIEHUs CO3AaTh HOPMbI, OTBevalolue ux mHTepecam. Ilpu sTom,
OHAKO, He cieayeT 3abbIBaTh, UYTO CBOOOJA BOJM W COTJIALLIEHUS JETEPMUHUPOBAHA YCIOBUSIMU
CyIIeCTBOBaHMS TrocynapcTB. Ilpu3HaHMe 3a MeXXIyHApOIHBIM IPABOM O0S3aTEIbHOM CUJIBI OIpPEACIISIeTCS
MOTPEOHOCTAMU XU3HU MEXIYHAPOIHOIO COOOIIECTBAa, KOPEeHHBIMU MHTepecaMu rocynaapcTB. IIpaBoBoe
PeryJIMpoBaHUE MEXIYHAPOAHBIX OTHOIINEHU — abCoMIOTHAsT HEOOXOOAUMOCTh, M, CJIeI0BaTEIbHO,
NpuIaHue MEXIYHApOAHOMY MpaBy IOPUAMYECKON 00513aTe/IbHONM CUJIbI HEM30€XHO. AJTbTepHAaTUBA 3TOMY
OTCYTCTBYET.

Henb3s B CBSI3M C 3TUM HE BCMOMHUTb BblaatoLerocs poccuiickoro topucta ®.d. MapTeHca, koTopsbiii ewe B koHue XIX

Beka nojyepkunean 3HaveHne ans o6a3aTenbHOM Cuibl MEXAYHAPOAHOr0 NpaBa «HEeMpPenoXHbIX XU3HEHHbIX MOTPEOHOCTEN 1

OTHOWeEHWA». OH nucan: «OCHOBaHMEM IOPUONYECKUX HOPM, ONPEenensiowmnx MeXAyHapOAHble OTHOLUEHWUS, CIYXWT

€O0VNHCTBEHHO OCO3HaHue UuBUIN30BaHHbIMU rocynapcreamu Heo6XxoaMMOoCTHN MeXAyHapOoa4HOro npaBoOBOro nopsaka u
BbiTeKaloulee oTcroaa ,D.O6pOBOJ'IbHOG cornacue nx Ha npu3HaHve ero 06s13aTeNnbHOCTU»!.

§ 7. D PekTUBHOCTH MEKTYHAPOTHOTO NMPABA

Db HEKTUBHOCTH MEKIyHAPOIHOTO IpaBa OMPeIesIsieTCsl TeM, HACKOJIBKO OHO JIOCTUTAET CTOSIIME TTepe
HUM 1IeJI1, B KAKOW Mepe peasibHble OTHOLIEHMSI COOTBETCTBYIOT ero HopMaM. CyllleCTBYeT TaKXKe ITOHSITHE
colaabHONU 3(PPEKTUBHOCTH, MOJ KOTOPOM MOHMMAETCS CIIOCOOHOCTh MEXIYHApOTHOTO IIpaBa pelllaTh
CTOSIIIHME TIEpe MEXKIyHAPOIHBIM COOOIIIECTBOM 3aauu.

Ha mnpotsokeHun Bceil uctopuu TipoGiema 3(G@EeKTHUBHOCTM MeXIYHapOMHOro IIpaBa OCTaBalach
HauboJsiee OCTPOil M IIMPOKO oOcyxaaemoii!. DPheKTUBHOCTh cUMTAIach Haubosiee yI3BUMOM CTOPOHOM
3TOro mpasa. JlefcTBUTENIbHO, MEXIyHapOIHOE TPaBO IMPOIUIOTO OCTaBJISJI0O B 3TOM OTHOIIEHWM KeJIaTh
nydirero. Eciy e roBOpuUTh O COBPEMEHHOM MEXIYHAPOAHOM IIpaBe, TO OHO, IOXAalyid, IpPeACTABIISIET
Hanbojee 3¢ GEeKTUBHYIO MpaBoByIo cucteMmy. Eciu o6paTuThCs K pakTaM, TO OKaXKETCsI, YTO TPaKTUIECKU
BCE TOCYAapCTBa MPEANOYUTAIOT MPUIACPXUBATBCS HOPM MEXIYHAPOOHOIO MpaBa M IPOLICHT HapyLICHMI
HEBEJIUK.

CrieImajnucThl OTMEYAlOT BBICOKYIO HE TOJIBKO IOPUANYECKYIO, HO M COLUMAIBHYI0 3(P(PEKTUBHOCTH
MEXIyHapOAHOTO TipaBa. YKa3blBalOT Ha JIWHAMUYHOE pa3BUTHE ITOTO IIpaBa, Ha €ro CIOCOOHOCTh
00CIyXKMBaTh MOTPEOHOCTU MEHSIIOIIETOCS MUPA.



Bpa3unbckuii npodeccop XK. HacumeHTty-e-CunbBa 3asBun: «M3 Bcex BWOOB MpaBa MexAyHapoaHOe MpaBo
BbIAENAETCA KaK Haubonee OMHAMUYHOE, AEMOHCTPUPYIOLLEE CMOCOBHOCTbL afanTMPOBATbCS K MEHSIOLEMYCSH MUPY»2.
MWLWYyT 0 TOM, 4TO MeXAyHaPOAHbIN NPaBonopsaok 6onee pa3BuT, HM MHOMME HaUMOHaSbHbIE MPABOBbIE CUCTEMBIS.

NMocnepHee 3amevaHne OCOOEHHO BaXHO, MOCKOJbKY OCHOBaHMEM Ons  ocnapueaHus 3P EKTUBHOCTM
MEXAyHapOoAHOro npaBa OObIYHO CNYXWUT ero CpPaBHEHWE C BHYTPEHHUM MPaBOM rocyAapcTB: «HeT nonavuenckoro, Het
npaea». OOQHaKo Takoil MOAXOL He BbloepXuBaeT KpuTuku. MNpexae Bcero 3hdeKTUBHOCTbL NMpaBa 3aBUCUT OT YPOBHS
packpbIBAEMOCTM NPaBoOHapYyLLUEHU. [laxe B CTpaHax ¢ HauyyLen opraHn3aLnmeit Nonmuenckon cnyxobl packpbiBaeMoCTb
npaBoHapyLlleHnin HemHorum  Bbiwe 50%. CnepoBaTenbHO, NOYTM  MONOBMHA  MNpaBoHapywuTenein unsberaer
OTBETCTBEHHOCTU. C APYrov CTOPOHbI, NPAKTUYECKM HN OQHO HapyLUEHWE MeXAyHapOAHOro NpaBa He MOXET OblTb CKPbLITO U
06bI4HO BbI3bIBAET 3HAYUTESBHYIO Peakumio, BKIIOYas peakumio cpeicTB MacCoBOM MHGopMaLLmMm, OBLLLECTBEHHOTO MHEHNS.

[MprumHa 3¢ GHEeKTUBHOCTH MEXKIYHAPOIHOTO IIpaBa He B MEXaHW3Me IIPUHYKACHUS, a B €T0 COIUATbHOMN
HeoOxoaumocTu. be3 Hero cucrema MeEXIYHApOOHBIX OTHOLIEHUN He Moria Obl (QYHKUHMOHUPOBATD.
KomnoccanpHblll 00beM MHOTOOOPa3HBIX MEXKXTOCYIapCTBEHHBIX CBSI3€i TOBCEAHEBHO PErYIMPYETCs HOpMaMu
MEXIYHApOOHOTO IpaBa, KOTOpble peako HapyiiapTcsa. Onupalolascs Ha IpaBo MOJUTHKA BCTpedaeT
MEHbIIIe MTPEISITCTBUI, YeM MPOTUBOIIpaBHas1, U MoToMy OoJiee 3hdekTuBHA.

Yamie Bcero HapyleHUSI TPOUCXOASIT B cdepe «BBICOKON IOJUTUKH», BKIIOYasi MPoOJeMbl
6e3ornacHocTu. Ho eciay cpaBHUTH 3TU HApYIIEHUS C TEM, YTO IMIPOUCXOAUT BHYTPU TOCYIAapCTB, TO PE3YJabTaT
OKaXxeTcsl He B MOJb3y BHYTpeHHero mnpaBa. Pa3Be penko Hapyllaercsi KOHCTUTYLMOHHOE MpaBo Kak
WCITOJTHUTEIbHOM, TaK ¥ 3aKOHONATEIbHOM BJIACThIO, HE TOBOPS YK€ O rocarmapare? A HEKOHCTUTYLIMOHHbBIE
CMEHBI BIacTU?

MexayHapoaHOMY MpaBy 3a4acTyio OpocaloT YIpeK B TOM, YTO OHO HE MOXET PEeIIUTh TaKue MPoOIeMbl,
KakK 3allliTa OKpyXKalolllell cpebl, IpaBa yejloBeKa, BHYTpeHHUE BOOpYKeHHbIe KOHGMIUKTH. Ho Ha camom
JieJie peleHrue 3TUX Mpo0JieM 3aBUCUT B IIEPBYIO OUYEPEIb OT BHYTPEHHETO IpaBa.

Yenoseka ¢ AeTcTBa yOexXIalOT B HEOOXOAMMOCTH COOIOAATh MPaBO, OH MOCTOSIHHO HAOJI0daeT, Kak
HaKa3bIBAIOTCS IIPAaBOHAPYIIUTEIW. B OTHOIIEHMH MEXIYHapOOHOrO IIpaBa IIOJOOHOE BOCIIUTAHUE
oTcyTcTBYeT. He TOMbKO OOJIBIIMHCTBO HACeJIEHUsI, HO 1 MHOTME TOCYAapCTBEHHbBIE AESITEIU UMEIOT BeCbMa
OTHaJIeHHOE MPEACTaBACHUE O MEXIYHApPOIHOM IpaBe. TeM He MeHee OHO IEeMCTBYET M COBEPIIEHCTBYETCS.
Pa3Be 3T0 He CBUIETENbCTBO €0 XXU3HEHHOM CUJIbI?

Bce a10 1 onpeaensier ToT pakT, 4TO, MO WIKUPOKOMY MPU3HAHUIO, 3(PHEKTUBHOCTD MEXAYHAPOIHOTO
IpaBa BbIllle, YeM BHyTpeHHero!. MexayHapoaHOe IpaBO MOKA3aJI0 CBOIO XXU3HEHHYIO CUIYy Oaxe B
Ype3BbIYAaHBIX UCTOPUYECKUX YCITOBUSIX. BCITOMHIUM, YTO B CJIOXKHOIN 00CTaHOBKEe BTOpOit MUPOBOIT BOITHBI
C TOMOIIbIO coIlalleHui Obula copMUpOBaHA AHTUTUTIEPOBCKAS KOAIUIMS M TEM CaMbIM CO3JaHbI
MPEANOChUTKU IJ1s1 mobeapl Haa ¢damu3MoM. MoXHO 0OpaTUTLCS M K OIBITY XOJOMHOM BOMHBI, KOrma ObLI
3aKJIIOYEH Pl JOTOBOPOB, CHITPABIINX BaXKHYIO pOJIb B COXPAHEHUU MUpa.

MHorne Bblaalowimecd npencrtaBuUTesin Haykm noHMManm 3HadeHne mMexayHapoaHOoro rnpasa v ero BO3MOXHOCTU. A.
OnHwTeH B 1953 r. ckasan: «Hawa 6e3onacHOCTb HE B BOOPYXEHUsIX, HE B Hayke, He B yxoae nofh 3emso. Hawa
6e30MacHOCTb B NpaBe 1 nopsiake»!.

OOBEKTUBHOCTH paau ClAeAyeT cKa3aTh, YTO PsSII BUAHBIX IOPUCTOB-MEXIYHAPOIHUKOB YTBEPXKIAIOT,
OyATO MeXIyHapOIHOE IPaBO HAXOAUTCS B COCTOSHUM Kpusuca. OJHAKO MpU 3TOM OHU HE IPUBOISAT
CKOJIbKO-HUOYAb YOS AUTENbHBIX TOMY JOKA3aTEIbCTB.

Kanagckuii npogeccop M. [XKOHCTOH, KOHCTaTMPOBaB COCTOSIHME Kpu3uca, NUweT: «HUKTO u3 Hac, O4eBUAHO, He
MOXET MPUNOMHUTL BPEMEHU, Koraa Obl MeXAyHapoOHOE MpaBO He BOCMPUHMMANIOCh Kak MepexuBalolee ,Kpuanc“»2.
OcHoBHas npuinHa «KPU3UCHbIX» B3rNgagoB BMOUTCA B TOM, 4YTO peaJjibHOe MeXAyHapoaHOEe MnpaBO He oOTBedaeT
TEOPETUYECKUM  KOHLENUMsaM aBTOpoBS. B  OTEYECTBEHHOW fnMTepaType KPU3UCHbIe B3rAsabl  BbiCKa3blBAKOTCS
HecneuvannctamMmum B obnacTtun MeXxayHapogHoro npaBa4.

HecMoTpst Ha pacTyIiyio INIo0aIM3aliio COMUAIbHBIX ITPOILECCOB, HU OJHO U3 TaKWUX MICOJOTUYECKUX
SIBJICHUI, KaK peurusi U Mopajb, He oOpesyio Io0aibHOro Xapakrepa. ToJbKO MeXIyHapoJHOE MpaBoO B
3HAYUTEJILHOI Mepe OTBe4yaeT TpeOOBaHUSIM IIOOAIbHOM MUPOBOM cucTteMbl. COOTBETCTBEHHO,
MEXIYHAPOIHO-TTPABOBOE CO3HAHUE OKA3bIBAET BIIMSHUE HA TOJMTUYECKOE MBILILJICHUE, MOPAJIb, PEJIATUIO,
CTUMYJUPYS UX UHTepHALUMOHAIM3AMI0. MexXIyHapoaIHOMY IpaBy MPUHAMLIEKUT BaXKHasi poJib B pellIeHUU
OIHOU M3 KOPEHHBIX MPOOJEM — B Pa3BUTUU UHTEPHALMOHAIBHOIO CO3HAHUS KaK HEOOXOAMMOTIO YCIOBUS
nporpecca 4eJI0Be4eCKON IUBUJIU3ALIN.

B 3akimioueHue ciemyeT MOAYEPKHYTh, YTO OBLIO OBl HENPAaBWIBHO CUMTATh, OYATO MEXIyHApOIHOE
MpaBO caMo MO cede COCOOHO NOCTaTOYHO 3((HEKTUBHO PETYIUPOBATH MEXKAYHAPOIHbIE OTHOLIEHUS. OHO
SIBJISIETCS JIVIIIb ONTHAM M3 UHCTPYMEHTOB YIIPABJICHUST MEXIYHAPOJHON CUCTEMOM U IOJKHO 3aHUMATh CBOE
MECTO B KOMILUIEKCE 3TUX MHCTPYMEHTOB. 1151 paBUIbHOIO OMPEAEAEHUS] 3TOTO MeCTa HEOOXOAUMO YETKOE
MPENCTABIIEHUE O TIPUPOAE MEXIYHAPOOHOIO MpaBa U O XapaKTepe €ro B3aUMOIEUCTBUA C WHBIMU
WHCTPYMEHTAMM YIIPABJICHUS.

§ 8. CyBepeHuTeT 1 MEKIYHAPOIHOE MPABO



Cyeepenumem noHUMaemcs Kax noAHOGAACHIUE GHYMPU 20CYOAPCIMEA U He3AGUCUMOCHb OM KAKOU 0bl Mo Hu
0bL10 604€e 8bICOKOIL 8aacmu 6 MedcOYHAPOOHBIX OMHOULEHUSX.

OT0 HU B KOel Mepe He MCKIYaeT (pakTUUeCKOi B3aMMO3aBHCUMOCTU TOCYHapCTB, KOTOpas
peryaupyeTcss MeXIyHapomHBIM mpaBoM. COOTHOIIEHHWE CYBEpPEHHUTETa TOCYyJapcTBa M MEXIYHapOITHOTO
mpaBa — OOHA M3 KOPEHHBIX IIPO0JIEM, 3aTpardBalOlINX caMy IIPUPOLY O3TOrO IpaBa, BKIIIOYAsl €ro
00s13aTeNIbHYI0 CHITy. MexXay TeM MHEHUS 110 3TOMY BOIIPOCY pa3iIMYHbl. BecbhbMa pacmpocTpaHeHO MHEHUE,
COIIACHO KOTOPOMY MEXY CYBEPEHUTETOM U MEXIAYHAPOAHBIM IIPABOM CYILECTBYET IMOYTH HETPUMUPUMOE
npotuBopeuyre. B cyBepeHUTeTe BUAST IMPEIMSITCTBUE HAa MYTH K 3(GHOEKTUBHOCTU MEXIyHAPOIHOrO IpaBa.
AmMepukaHckuii 1opuct M. JI[’KEHHUC CUMUTAET, UYTO <«CYBEPEHMTET M MEXIyHapOAHOE IIpaBO SIBHO
AHTArOHUCTUYHBI» .

B cBs3M ¢ 2TMM HAIIOMHIO, YTO MEXIyHAPONHOE IIPaBO BO3ZHMKIIO MMEHHO TOTNIA, KOTIa MOSIBIIACH
MOTPEOHOCTh B PEryJUpOBaHUM OTHOIIEHUII MEXIy CyBepeHHBIMUM TrocymapcTtBamu  EBporrsl,
OCBOOOIMBIIMMUCS OT BEPXOBEHCTBA MaICKoro mnpecrojia u CBSIILIEHHONH UMIIEPUH.

CyBepeHUTET U MEXIYHApOIHOE IMPaBO CBSI3aHbl HE TOJbKO MCTOPUYECKU, HO M OPraHUYeCcKu. DTO
MPaBO CO3MAETCS U HANEseTCs I0pUIUIecKd 00sI3aTeIbHOM CUION rocyaapcTBaMu Ojarogapsi o0agaHuIo
VMU CYBEpeHHOM BIacThio. C IIOMOIIIBIO 3TOM BJIACTU OCYIIECTBIISICTCS PeaM3ais MeKIyHApOTHBIX HOPM.
CBsI3p CyBepeHHTETa M MEXIYHApONHOIO IIpaBa HaIlIa IOPUANYECKOS BOIUIOIICHWE B IIPUHIIMIIES
CYBEPEHHOIO PaBEHCTBA roCyIapcTB. B COOTBETCTBMUM C 3THMM MPUHIIMIIOM KaXXKI0€ TOCYIapCTBO 00s13aHO
BBITOJIHSTD MTOJTHOCTBIO 1 TOOPOCOBECTHO CBOM MEXKIyHAapOAHbIE 00513aTe/IbCTRA.

Henb3s He cornacutbcs C WMHOUKACKMM npodeccopom P. AHaHAoOM, KOTOpbid nuweT: «CyBepeHuTeT co3naeT
MeXAyHapOoaHOe NPaBo, 1 3TO NPaBOo NPU3HAET CYBEPEHUTET Kak CBOE OCHOBaHME U GYHAAMEHTANbHbIA NPUHLMM»T.

HpOTI/IBOpe‘II/ISI MCXKIY CYBEPCHUTECTOM U MEKIAYHAPOAHBIM ITPABOM CTaJIM AKTUBHO OGCY)KL[aTbCSI B HallIe
BpeMs. OIHM cChUIAIOTCH Ha IIOOAJIM3ALMI0, BEAYIIYI0O K pAcTyLleldl B3aMMO3aBUCHMMOCTHU TOCYIApCTB2.
Jpyrve ykaspIBalOT Ha IIPEOOpasyiollyl0 MUP MHOOPMALIMOHHYIO PEBOJIOLMIO’. BbIIBUramOTCS U MHBIE
IIPUYMHDBI. Ha camom A€J1€ MMCHHO B YCJIOBUAX B3aMMO3aBUCUMOCTH BO3pacTacT 3HAYCHHUEC B3aUMOJECTBUS
CYBCPCHUTECTA U MCXKAYHAPOAHOTIO IIpaBa, a TAaKXE POJIM IMOCJICOAHETO B obecrieyeHUM CYBCPCHHLIX IIpaB
rocygapctBa. YHOpouyeHHe MEXAYHApOAHOIo MpaBOMOpsiAKa TMPUBEJO K OLIYTMMOMY ITOBBILIEHUIO
HCﬁCTBeHHOCTH CYBCPCHHBLIX IIpaB TroCcyaapCTB, BKJIIKOYAAd MaAJbIC. Mmuorne CIIeaJIuCThI 000CHOBaHHO
[MOAYEPKMBAIOT 3HAYEHME CYBEPEHUTETA B COBPEMEHHOM MEXIYHAPOIHOM XU3HNA?,

Becbma pacnpocCTpaHeHbl cpean Kak y4eHbiX, Tak 1 MOJINTUYECKUX ,El,eFlTeJ'IeVI B3rnagbl, cornacHoO KOTOpbIM noboii

[OroBOp O3Ha4YaeT OorpaHvyeHre cyBepeHuTeTa®. ITu B3rnsgpl HalIM OTpaxeHue U B npaktuke oCTOsIHHOW nanatbl

MeXAyHapoaHOro npasocyausi. B oOHOM M3 ee KOHCYNbTaTUBHbBIX 3aklOYEHWI FOBOPWIIOCH, YTO CYBEPEHUTET HOCUT

OTHOCUTESbHBIN XapakTep B 3aBMCUMOCTM OT TOrO, HACKObKO OH OrpaHuyeH npasomMé. Ho Ta xe Manata n B TOM Xe rogy

BbiCKa3asa W HECKOJIbKO MHOE MHEeHMue: «I'IpaBo BCTynatb B MeXAOyHAapOoAHble corfaweHna sBaseTca anl/IﬁyTOM

cyBepeHuTeTa rocynapcTea». [anata otkasanacb BUAETb «B 3aK/OYEHUM NIOGOro AOroBopa, Mo KOTOPOMY FOCYAApCTBO

6epeT Ha cebsi 0683aTeNbCTBO OCYLLECTBASATL MW BO3OEPXUBATLCA OT OCYLLECTBIEHNS ONpenefieHHbIX AeNCTBUA, 0TKa3 OT
cyBepeHuTeTa»'.

OTMeUueHHbIe B3MIAAbI UCXOOAT M3 ITOHMMAaHUA CYBCPCHUTCTA KaK HUYEM HE OFpaHH‘ICHHOﬁ CBO60,I[H
mecTBrii. MeXmy TeM <«aOCONIOTHBIN» CYBEpEHUTET MOMIPOCTY HeBO3MOXeH. CyBepeHHTET OIHOTO
rocyaapCTtBa BCCria OorpaHM4CcH CYBEPEHUTCTOM APYIroro. CYBepeHI/ITCT " BBITCKAIOIIME N3 HETO IIpaBa MOTYT
peaJibHO CYIIECTBOBAThH JIMILb MPU YCIOBUM B3aMMHOIO IPU3HAHUS MX rocygapcTBaMu. B cooTBeTCTBUU C
IIPUHIOUIIOM CYBEPCHHOTI'O pPaBCHCTBA BCC€ TrocygapcTBa o6naz[a10T PaBHbIMU CYBCPCHHBLIMU IIpaBaMH U
COOTBETCTBYIOILIMMU 0013aHHOCTSIMU.

CoOCTBEHHO TOBOpPA, 3TO IMOJOXKCHHUE aHAJIOTMYHO TOMY, KOTOPOC€ MMCET MCCTO M BHYTPU rocygapCTBa.
CyBepeHUTET OCYIIECTBIISIETCS B paMKax 3aKoHa. JIaBHSISI MCTUHA TJIACHT: «Solum rex hoc non facere potest,
quod non potest in juste agere» (TOIIBKO OIHOTO KOPOJIb HE MOXET — IEHCTBOBATh BOIIPEKHU 3aKOHY). PasHmiia
B TOM, YTO MEXAYHAPOJHOE ITPaBO CO3AAETCsl COBMECTHOM BOJIei rocygapcTB. MexXayHapogHoe MpaBo, KakK 1
HallMOHAJbHBIN 3aKOH, OrpaHMYMBaeT CBOOOAY ACHCTBUI rocygapcTBa, a HE €ro CyBEpeHUTET. DTO MpPUH-
ITUTTNAJIBHOC ITOJIO2KEHUE OBLTO YGGI[I/ITGJ'ILHO 000CHOBAHO OTE€YECTBEHHBIMU ropucraMm.

OpHyMn 13 nepBbix Obinn H. KpytaneBny m M. AakoB2. ITOT dakT nNpu3HaeTcs WM 3anafHblMU  IOPUCTaMU.
Lsenuapckuii npodeccop JI. Bunbaxabep nuwer o TOM, 4YTO «BOJSbLUMHCTBO WMHCTUTYTOB MEXAyHapOOHOro npasa
NPOAOMKAIOT ONUPATbCA HA CYBEPEHHbIE rOCYAApPCTBa. B 3TOM CMbICne MOXHO COrnacuTbCsi C COBETCKMMU aBTOpamu,
KOTOpblE paccMaTpuBaloT CyBepeHuTeT kak ,00o6Liatoliee NnoioXeHne mMexayHapoaHoro npaea“»3. [peobnagatowmin B
OTEYECTBEHHOWN NNTEPATYPE BIrNSA, Mo paccMaTprMBaeMoMy BONpocy Obln 4OCTATOYHO YETKO CHOPMYNMpoBaH NPodeccopom

10.M. KonocoBbiM: «[puHsiTe Ha cebs onpefefieHHbIXx 00sS3aTensbCTB, T.e. COrflacue Ha OnpeneseHHoe orpaHuyeHve
cB0GOAbI AENCTBUIA, ABNSIETCS Kak pa3 O4HUM U3 NPOSIBAEHNI rOCYAapCTBEHHOIO CyBEPEHUTETA. ..»4

O0s13aHHOCTD OCHICTBOBATh B paMKax IIpaBa IIPEACTaBIIsIeT COOOM 3ampelieHne IIPon3BoiIa U TEM CaMbIM
rapaHTHIO CYBEpEHHBIX IIpaB, a HE MX OrpaHMYeHME. YTBEpXKIaTh, OyaTO JII0OOK MOroBOp OrpaHMYMBAET

CYBEPEHMTET, CTOJIb XK€ JIOTUYHO, KaK M CYMTATh, OYATO TOrOBOP O MEPEBO3KE BAC CAMOJIETOM OrPaHUYMBAET
Ballly CBOOOMY, a MyTeLIeCTBHE MEIIKOM — HeT. OrpaHM4yuBasi CBOOOLY AEHCTBMII rOCyIapcTBa B OJHOM



OTHOLICHHU, OJOTOBOPp paCHIMpACT €€ B APYIOM, OTKPLIBACT MEPEA IroCcyaapCTBOM HOBBLIC BO3MOXKHOCTHU
pcaimn3anun CBOCro CyBEpCHUTECTA.
MpencrtaBnsetr B 3TOM MJlaHe WHTEpPeCc MHeHue 3amectuTtens roccekpetaps CLUA C. Tenbotta: NpPOTUMBHUKM
paclmpeHns mexayHapoaHbix ob6s3atenscts CLUA «yTBepxaaioT, 6yaTo aTo ocnabnsert Haw cyBepeHuTeT. Ha camom gene

Haob0pOT. XOPOLIO COCTaBNEHHbIE MeEXAyHAapoaHble 0053aTenbCTBa M BCECTOPOHHSS CTpaTerums MeXayHapoOHOro
BOBJIEYEHMS PACLUMPSIOT, a8 HE OrPaHMYMBAIOT Hallly BNacTb Haj, cobCcTBEHHOW cyapboii, cyabboli rocyaapcTeas’.

OT 00BbeMa MeXIYHAPOIHO-IIPABOBBIX OTHOLICHUI TOCYIapCTBA 3aBUCSIT BO3MOXHOCTU OCYIIECTBICHUS
UM CYBEPEHHOI BJacTH BO BHelIHel cpene. Kpome Toro, cienyeT yIUThIBAaTh OTHOCUTEIBHOE YMEHBIIICHUE
3HAYMMOCTHM JICSITEJIbHOCTH, KOTOPYIO TOCYIApCTBO CITOCOOHO OCYIIECTBISTh CaMOCTOSITEbHO, 0e3
B3aMMOJICMCTBUSI C IPYTMMU cTpaHaMu. B Hacrosiee BpeMs Bce Oojiee pacimpsieTcsl cdepa COBMECTHOM
JeSITEIPHOCTA TOCYAAapCTB, TO3TOMY HE TOJIBKO BO3pacTaeT BO3MOXHOCTb, HO M JeJlaeTcsl Bce Oosee
HACTOSITEIbHOM HEOOXOAMMOCTD KOJIJICKTUBHBIX ACHCTBUI BCEX TOCYIAPCTB.

I[To Mepe pacmupeHusi cepbl COBMECTHOHR AESATENIbHOCTH YBEIWYMBAETCSI M 00JacTh, B KOTOPO
OCYILIECTBIICHME CYBEPEHHBIX IIpaB roCylIapCcTBaMU BO3MOXHO TOJBKO COIJIACOBAHHO, HA OCHOBE HOPM
MeXIayHapoaHoro npasa. [TokasatenbHa B 3ToM oTHouieHuu Konsenuus OOH no Mmopckomy npasy 1982 r.
Psn ee craTeit pacrpocTpaHSIIOT AEHCTBHE CYBEpEHHUTETa 3a IIpelesibl TOCYIapCTBEHHOW TEPPUTOPUM B
paMKax yCTaHOBJICHHBIX HOPM.

TakuM 06pa3oM, Tak ke Kak CBOOOMBI YeJIOBEKA MOIYT ObITh OOECIIeYeHbI JIMILL B paMKax IpaBa, Tak 1
IUIS1 CyBEPEHHBIX IIPaB roCyIapcTBa Heo0XomUMas rapaHTUst — MeXIyHapoaHoe npaBo. [1pu 3ToM HalexXHYI0
rapaHTUIO CYBEPEHUTETY JaeT JIUIIb 3(PHEeKTUBHOE MEXIyHApOIHOE IIPaBoO.

§ 9. MexayHapoaHoe MPaBo M MOJHATHKA

CBsI3b MEXIYHApPOOHOIO IIpaBa C TMOJUTUKOM TOCYAapCTB MPEACTaBAsSIeT OCOObIi MHTepec s
BBISICHEHUSI MeXaHu3Ma (PYHKLIIMOHMPOBAHMSI 3TOro npaBa. B ToM, 4To Takasl CBSI3b, MPUYEM OOBOJBHO
TeCHasl, CYLIEeCTBYET, eBa JIM MOXHO COMHeBaThCcs. OHa KOHCTAaTMPYETCS M B aKTaX TAKOTO OpraHa, Kak
Mexnaynaponubiii Cynm OOH. IIpobiema 6bl1a OCHOBATeILHO pa3padoTaHa B coBeTCKoi jutepatype I'.1.
TyukunsiMm u J.B. JleBuHbIM. WX BBIBOABI O TOM, UYTO MEXIYHapOAHOE IPaBO CIAYXUT WHCTPYMEHTOM
BHEIIHEN MTOJUTUKY, HAXONAT ITIOATBEPXKIEHUE B COBPEMEHHOM POCCUIICKOM JIUTEpATypE ..

OpUCTBLI N3 Apyrmx CTpaH Takxke Noa4YepPKMBaloT CBA3b MEXAYHAPOAHOro npasa C NoOANTUKON. AMepukaHCcKuii opucTt P.

bek nuwert: «ﬂpaBo HE MOXEeT ObITb LLeJINKOM NO3HAaHO BHE CBA3U C I'IOJ1VITVIKOI7I, He MOXeT ObITb MO3HAHA NONNTUKA BHE CBA3U

(63 I'IpaBOM>>2. |'OpI/ICT n3 ¢WIHJ1HH,EI,VIVI M. KoCKOHMEeMM nNuLeT: <<|-|pVIH9ITO CYnTaTb NPaABO YEeM-TO BHELUHUM MO OTHOLUEHUIO K

nonnTuke, ee NHCTPYMEHTOM. Me)K,u,y TeM MeXayHapoaHoe npaBo ABNAETCA KYJIbTYPHbIM d)eHOMeHOM, OHO HaxoauTcsa

,BHYTPM“ 0OLLLECTBEHHOW NPaKTUKKX, a HE BHE ee»3.

B 3apybexHoii nuTepaType OOHapyXMBAIOTCSI IBe KpaiiHOCTU. B omHOM ciyyae mnpeyBeM4YMBaIOT
3HaYeHUE TMOJUTUKU, B IPYIroM IPEyMEHBIIAIOT, MPUIEPXKUBAsICh (HOPMaJbHO-IOPUINYECKOTrO MOAXO/a.
Jdomunupyet, ocooeHHo B CIIIA, nepBast KpaliHOCTb.

Hanpmmep, HEKOTOpPbIE YYEeHble CHUTAKOT, YTO MeXAyHapodHOEe MnpaBO SABNAETCA B BbICLLEN mMepe noJInTn4eCcknm
npaBoM. M0 MHEHWI0 aBTOPUTETHOIrO amepukaHckoro npodeccopa J1. NeHkrHa, «NpaBo ecTb nonuTtuka»+. MNMpegcrasntenn

LUKONbl «MOJINTUHECKOro peann3mMa» YTBepXAalT, 4TO MeXAyHapOoAHOE MNpaBO He HanaraetT HUKakmx 0FpaHI/|‘{eHI/II7I Ha

nonuTuky otaenbHoro rocygmapctea (. MopreHTtay, CLUA). CTOPOHHMKM KOHLUENUUN «MNOJIUTUHECKN OPUEHTUPOBAHHOW
topucnpyaeHumm» (M. Makayran, CLLA) pacTBOpPSIIOT NpaBo B MNOSINTUKE.

ITpuHICKeHWEe poJIu TIpaBa B IMTOJUTUKE HAHOCUT Bpel 000MM SBIeHUSAM. [1oIMTHKA JIUIITAaeTCS OMHOTO U3
BaXKHBIX MHCTPYMEHTOB CBOEIO OCYILECTBIEHNUSI, 1 OMHOBPEMEHHO IIPUHIKAETCS aBTOPUTET IIPaBa.

Yro ke KacaeTcst popMaIbHO-IOPUANYECKOrO IOAX0AA, TO OH pa3phIBaeT CBA3b IIpaBa C MOJUTUKONI. B
pe3yibTaTe YyTpayMBaeTCsl CBSI3b C PeajbHOCThIO, a TAKXKe MCKaXaeTcs MPUPOJa MEXIYHApOIHOIO IIpaBa.
Iymaercst, 4TO BOOOIIE HEBEPHO IPOTHMBOIIOCTABJIATh MOJUTUKY M IpaBo. 3agadya COCTOUT B TOM, YTOOBI
MPaBWJIBHO ONPEAEIUTD MapaMeTPhl UX ONITUMAJIBHOTO B3aMMOIEICTBHSL.

Hamma smmoxa xapakTepu3yeTcs pocTOM 3HaYeHUs MOJUTUKU. Bee 00Jblee KOJTUUECTBO HAITMOHAIBHBIX
M MHTEPHALMOHAJIbHBIX OTHOLICHUI HYXIAeTCSI B PEryJIMPOBAHUU, SAPOM KOTOPOIO SIBJISIETCS MOJMUTHUKA.
YBenuueHre 3HaYeHUS MTOJIMTUKK OIPECISieT U YCUIeHUE BIMSHKMS OJHOIO M3 IIABHBIX €€ MHCTPYMEHTOB
— nmpaBa. BHeIIHSIA MOJUMTMKA — 3TO CTpaTerusi MeXIYHApOMHOM HESATE]IbBHOCTU TIOCYIapCTBa, e€lo
OIIpeNesIsieTCsl pacCTaHOBKA BCEr0 apceHaja CPEICTB BO3ACMCTBUSI Ha OKPYXKAMOIIYIO Cpely, B COCTaB
KOTOPOTr0 BXOAMT MEXIyHapomHOe IpaBo. [lolMTHKa SIBJSIETCS TJIaBHBIM BBIPaX€HMEM HallMOHAJIbHBIX U
WHTEPHAIIMOHAJIBHBIX WHTEPECOB TOCYHApCTBA, Y KOTOPOTO HET KaKMX-TO OCOOBIX IOPUOMYICCKUX
HAllMOHAJIbHBIX MHTEPECOB. PyKOBOACTBYSCh LIEASIMM U TMPUHLUIIAMU CBOEH IMOJUTUKHU, TOCYIapCTBa
CO30AI0T U IMIPUMEHSIOT HOPMBI MEXIYHAPOIHOTIO IIpaBa.

BMecte ¢ TeM MeXayHapomgHOe IIpaBO — 3TO He pe3yJbTaT KaKOi-TO ONpeneJeHHON IOJUTUKU.
PasButre MeXIyHapoOmHOIO MpaBa €CTh MCTOPMYECKUI IPOLIECC, Pe3y/bTaT UIMTEIbHBIX IMOTUTUYECKUX
MPOLIECCOB. YK€ B CUJIy 3TOr0 MEXIyHapOAHOE IpaBO 00J1aJaeT OTHOCHUTEIbHON HE3aBUCHMMOCTBIO OT



MOJUTUKU, OT ee kosnebanuil. .M. TyHKkuH mnomguyepkuBan: «MeXayHapomHOe MpaBO, TaK Xe KaK U
HallMOHAJIbHOEC IIPaBo, 6y;[yq1/1 TECHO CBA3aHHBIM C HOJ'II/ITI/IKOI7I, He SBJISIETCS YaCThIO TTOJIUTUKI»!.
Me)K,Z[YHa]I)OZ[HOE IIpaBO CITOCOOHO CIIY>KUTb MHCTPYMCHTOM HC BCSIKOM TTOJIUTUKU. Hepez[ COOTBCTCTBYIOLHefI
€My IOJUTUKON MEXIYHAPOAHOE MPABO OTKPBIBAET JOIOJHUTEIbHBIE BO3MOXHOCTU, a C IPYIOMA CTOPOHHI,
OrpaHM4YMBaAcT BO3MOXKXHOCTHU HpOTI/IBOPG‘{aU.[eﬁ €MY INOJIMTUKHU. IMomuTnka — NCKYCCTBO BO3MO2KHOI'O M YK€
B CHJIy 3TOI'O HE MOXET HE CUYUTATLCA C BOSMOKHOCTAMU MEKAYHAPOAHOTO ITpaBa.

Ponp nonutuku Oojiee 3HaYMTEIbHA IIPpU IIPaBOBOM YPETYJIUPOBAHMUN KOPCHHLBIX ]'[p06I[CM, Harpumep
HpO6J’IeM 6630HaCHOCTI/I, U NOJIMTUYECKHUX OTHOLICHUI B 1LICJIOM. PeanpHoe COACpKaHMUE JO0TOBOpPA O COI03€
3aBUCUT TIJIaBHbIM 06]3330M OT IMOJIMTUKHN YYAaCTHHUKOB, 4 HC OT MCXIYHAPOOHOIO IIpaBa. HpaBz[a, 6yz[yq1/1
3aKJIIOYEHHBIM, TAKOI TOrOBOP CIIOCOOEH OKAa3bIBATh OOJIBIIOE BIMSHKE Ha MIOJIMTUKY YYacTHUKOBZ. Ho 310
BIWSIHUE B 3HAYMTEJILHOMN MEPE HOCUT HE CTOJILKO HpaBOBOfI, CKOJIBKO MOJUTUYECKUUA XapakTep. Ecmu xe
O6paTI/ITLCH K CI€HMaJbHbIM OTpac/jAIM MCXAYHApOJIHOI'O IIpaBa, HalpUMEp K AIUILIOMAaTUYECKOMY H
KOHCYJbCKOMY, TO BJIUAHUEC MMTOJIUTUKHU Ha CO3JaHNEC U OCYIICCTBJICHNEC NX HOPM CYIICCTBCHHO HIMKC.

Ananm3s IIPAKTUKHN TOCYAAPCTB ITOKAa3bIBACT, YTO IIPU HNPHUHATHH BHCIIHCIIOIUTUYCCKUX peLHCHI/IfI B
TCJIOM MCXKIAYHAPOAHOMY IIpaBy HC MPUAACTCA OOJIKHOI'O 3HAYCHMA, 0COOEHHO KPYIIHBIMHU JC€PXKAaBaMU.

Ha Bonpoc O TOM, BAMSIET AN MEXAyHApPOAHOE NPaBO Ha MPUHATUE MOMUTUYECKUX PELLUEHWUN, 3aMeCcTUTENb

FocynapctBeHHoro cekpetapsi CLLUA Urnobeprep otBetun: «He ouveHb». B aTOM BMAOMTCS CBUOETENLCTBO TOrO, Y4TO CO

BpeMeH ['ocygapcTBeHHOro cekpetaps [. A4ecoHa, yTBepXAaBLIEro, YTO NPU YPErynanpoBaHNN BaXHENLLNX MOAUTUYECKNX
npo6nem BoobLLEe HET MecTa NnpaBy, NU3MEHUI0Cb HEMHOIO€.

HenocratoyHoe BHUMaHME TMOJUTUYECKUX OeATeNell K MeXIyHapogHOMY IIpaBy B HeMaJloii Mmepe
00BSACHSIETCS HUBKUM YPOBHEM MX MEXIYHAPOAHO-IIPAaBOBOIO CO3HAHMS, COOTBETCTBYIOLIEH KYJIbTYpPHI.
CneumanbHO 13y4yaBLUMiA 3TOT BONPOC amepukaHckuii npodeccop ®. Boiin agmuumcTpaumio MNpesvaerTa P. Peirana
oxapakTtepusoBan Tak: <« pynnbl MyX4MH U XEHLLMH, KOTOPbIE ObINN SNEMEHTAPHO OPUANYECKN HEMPAMOTHbI U U30LLPEHLI B

nyxe MakwaBennu B CBOEM BOCMPUSATUM MEXOYHApPOAHbIX OTHOLIEHUIA W B BEAEHUW BHEWHWX gen...»' JlymaeTcs, 4To
nofo6Has cuTyaums xapakTepHa He Tonbko ans CLLUA.

Bb110 Ob1 HEMPaBUJIBHO TTOJIaraTh, OYATO 3HAHUE MEXIYHAPOIHOTO MpaBa caMo MO cede JOCTATOYHO IS
obecrneyeHusl €ro BWSIHWSI HAa BHEIIHIOW MNOJMTUKY. ToT ke JI. AdyecoH ObL1 KBaJW(UIIMPOBAHHBIM
opuctoM. A.fl. BemmumHCKMiA, Oymydn MHHUCTpOoM HWHOCTpaHHBIX aen CCCP, mmcan Tpyasl IO
MEXIyHapogHOMY IpaBy. TeM He MeHee UX MpaKTUJecKas AesITeIbHOCTh B 00JIACTH BHEIITHEH MOJIUTUKU He
CBUAETENbCTBOBaJIa 00 0OCOOOM YBaXXeHUMM K MeXIyHapoaHoMmy IpaBy. Crneuudaauctsl B 00JacTu
MEXIYHApOIHOIO IpaBa, COCTOSIIIME Ha CIyX0e B BeIOMCTBaX MHOCTPAHHBIX AEJI, HEPEAKO HCIOJIb3YIOT
CBOM 3HAHMS B ylIepO 3TOMY MpaBy, CTPEMSICh IOPUIMYECKH OOOCHOBAaTh MPOBOAMMYIO MX TOCYAapCTBOM
noautukKy. Tor Xe @. boill nuimer O HEXUTPONl CIIOCOOHOCTM YMHOBHUKOB OIIPaBIBIBATh B
MICEBIOIOPUANICCKIX BBIPAXKCHUSIX JIO00M Kypc TIIOBemeHUs, KoTopelii amMuHucTpamuu CIIHA
TIPEACTABISECTCS LIEJIECOO0PA3HBIM.

HMHrepHanoHanu3anysi OONIECTBEHHONW XXW3HU AMKTYET HEOOXOAMMOCTb WHTEPHALUMOHAIM3ALUU U
BHEIIIHEH TOJUTUKU TrocymapcTB. Becbma TmoIyjspHas HEKOrAa MOJMTUKA <«HAIIMOHAJbHOIO 3ror3Mar
MOCTENEHHO yTpauuBaeT nmouBy. OHa CTAHOBUTCSI Bce MeHee 3(h(HEeKTUBHON JaXke KaK CPEeACTBO 3alllUThI
HaIlMOHAJIBHBIX MHTepecoB. CoBpeMeHHas MOJUTHKA B PACTYIIE Mepe JOIKHA OTpaXaTh OOIIMNEe MHTEPECH
TOCyIapCTB M OOIIeueIoBeYecKre IIeHHOCTH. He HalMoHanmm3M, a MHTEPHAIIMOHAIU3M MOXKET CITYKUTh
OCHOBOIl BHEIIHEH TOJUTUKM, MMEWIIei Oyayiiee. DTO BeAeT K YIPOUYSHUIO TMO3ULIMKA  OOIIEero
MEXIYHapOIHOro IpaBa.

Takum oOpa3oM, HECMOTPSI Ha CBOIO CBSI3b C MOJUTUKOM, MEXIyHApOIHOE MPaBO MpPeaCTaBseT co0oi
CaMOCTOSITEILHOE COLIMAJIbHOE SIBJIEHWE M BBICTYMAET KaK peajbHOCTb, C KOTOPOI IMOJUTUKA HE MOXET He
cuntatbcss. Hu omHO TocymapcTBO He B COCTOSIHUM ITpeHeOperath MEXIYHApPOTHBIM ITPaBOM, HE PHUCKYS
0CJIa0UTh CBOU ITOJIUTUYCCKIE TTO3UIINH.

VYuuTeiBasg BIMSHUE MOJUTUKM Ha IPaBO U Kejasl KaK-TO YpPaBHOBECUTH 3TO BIMSHUE, HEOOXOIMMO
MpU3HATh TIPUHLMIT MMpUMaTa IpaBa B MojuTuke. FOpuauyeckyd MOJUTHKA NOKHA COOOpPa30BBIBATHCS C
3aKOHaMM, a He 3aKOHBI ¢ TOUTUKOI (politiae legibus, non leges politis adaptandae). I1lpumat nipaBa A0JKeH
CTaTh YaCTbIO NOJUTUKU. OnpenesieHHbIE 1Iark B 9TOM HamnpapjieHuu npeanpuHumatotcs. Yceras CHI cpenu
OCHOBHBIX IIPMHIIMIIOB CONCPXHWT M TaKOil KaK <«BEPXOBCHCTBO MEXKIYHApOOHOTO IIpaBa B
MEXTOCYIapCTBeHHBIX OTHOIIeHMsIX» (cT. 3). B [exmapamuu Tteicsyenernst OOH 2000 r. BeIpaxkeHa
PELINMOCTbh ITOBBICUTD YBaXKeHME BEPXOBEHCTBA ITpaBa B MEXXIYHAPOIHBIX Ie/IaX.

M3 ckazaHHOro BWAHO, YTO BJIMSIHME MEXIYHAapOMHOIO IIpaBa Ha ITOJUTUKY MMEET NIBa OCHOBHBIX
acreKkTa: ¢ OJHOW CTOPOHBbI, OHO OrpaHWYMBAET IMOJUTUKY OOIICTPUEMJIEMbIMU paMKaMU; C APYyroin —
OTKpPBIBAET Mepea MOJUTUKON AOMOIHUTEIbHbBIE BO3MOXHOCTH, MPEAOCTABISAS B €€ paclopsikeHue apceHas
opuanueckux cpencts. Kak 1o tak v apyroe HeoOXOAMMO IJisd oOecrieueHUs HallMOHAJIbHBIX MHTEPECOB
roCyIapcTBa.

§ 10. Mneonorus u MexKIyHAPOIHOE MPABO



Ha npotstxeHuM Bceit UICTOPUM UIEOJIOTHUST UTpajia aKTUBHYIO POJib B MEXIyHapOomIHOM ku3Hu'. Bopboe
MeEXKIy rocyaapcTBaMM IIOCTOSIHHO IIpUAaBaiach UACOJOrnIecKas okpacka. YeM GoJjiee BOMHCTBEHHOM OblLia
MOJIMTHKA, TeM OOJIbLE HYXKIaJach OHA B MOAAepXKe uaeonoruu. Ocodyio oCTpOTY uaeoorndeckast 6opsoa
Ha MUPOBOI1 apeHe ITpruodpesia Iocie MOSIBICHUS COLMATMCTUYECKUX FOCyIapCTB.

3amajHble TOJUTUKU W IOPUCTHI YTBEPXKIAJIM, YTO B CHUJIY KOPEHHBIX pa3iu4vii B WACOJOTUU
COIJIallleHUsT MeXAy COUMAIMCTUYECKUMM U KalNUTAJIUCTUUYECKMMU TOCyIapCcTBaMM HEBO3MOXKHBI.
Bcnomuum dopmyny IIpesunenta CIIA P. Peiirana, yto CCCP — 3T0 mmnepus 371a: B CWIy CaMOu
npuponbl COBETCKOrO rocygapcTBa U XapakTepa €ro MAEOJOrMU BO3MOXHOCTU COINIALLIEHMSI C HHUM
MpeAeabHO OrpaHUYEHHBI.

Hcropus, omHako, CBUIETEILCTBYET, YTO €IMHCTBO MUPOBO33PEHHUS B MPOIIJIOM He 00eCIeunBaIo HU
MMpa, HU TIpaBomopsaka. JocTaTOYHO BCIIOMHUTb, YTO 0O0€ MHUPOBBICE BOWHBI BCHIBIXHYJIM MEXIY
rocyaapcTBaMM C OAMHAKOBBIMU COLMATbHBIMU M MACOJOTMYeCKUMU cucteMaMu. C Apyroil CTOpOHBI, B
pe3yJibTaTe B3aMMOJAEMCTBUSI TOCYIapCTB C Pa3IMYHBIMUA CHUCTEMaMU B TIOCIEBOCHHBIN TIEpHMOI yIalioCh
00ecreuynTh MUp U JOOUThCS OLIYTUMBIX YCIIEXOB B Pa3BUTUU MEXIYHApOIHOro mpasa. OCHOBaTeIbHO
MMPOAHAIM3UPOBAB PACXOMSIINECS B TpeX HaIpaBICHWSIX OOKTPUHBI MEXIYHAPOOHOTO IIpaBa —
COLIMAJIMCTUYECKOrO, 3alalHOr0 U TPEThero MUpPa, UTAIbSIHCKUI mpaBoBen A. Kaccese mpuliien K BbIBOAY,
YTO MPOUCXOAUT MOCTENEHHOE COMMXKEHNE TPEX MPABOBBIX MUPOBO33peHuit!. TakoBo TpeOOBaHME XU3HU.

CiieioBaTeIbHO, MIEOJIOTMYECKUE pa3indus He SIBISIOTCS HENPEOHOJMMBIM IPEMSITCTBUEM IS
obecrieyeHNs MUpa M 3aKOHHOCTH. Maeosorust onpenensieTcs TOTpeOHOCTSIMU KU3HU OOIIIeCTBa, KOTOPHIE
MOIYT ObIThb YIOBJIETBOPEHBI JIUILL B Pe3yJbTaTe IIMPOKOrO COTPYIHMYECTBA IOCYHApCTB HE3aBUCUMO OT
CYIIECTBYIOIINX MEXIy HUMHU paszanauii. [ToaToMy Ha MeXIyHapogHOE IPU3HAHME MOXKET pacCUYUTHIBATH
JIMIITb UICOJIOTHS COTPYIHMYECTBA, a CJICAOBATEeIbHO, M IIPaBOIIOPSIIKA.

IIpekpailieHre CyIIECTBOBAHUSI CUCTEMbI COLMAIMCTUYECKMX TOCYAapCTB HE O3HAYaeT, YTO HACTYMUJI
KOHell 6opbOe uael B cpepe MUPOBOM MOJUTUKU U IpaBa. MEHSIOTCS JIMILb €€ COAepXKaHUE U XapaKTep.
Cama xe 6oppb6a — HE0OXOAMMOE YCI0BHE ITPOrpecca B 3TUX chepax.

Wpeonornst 1 MeXIyHapOAHOE IIPaBO CYTh SIBJIEHUs B3auMOCBs3aHHblie. OHM 00a OTHOCSTCS K
HWIEOJIOTUIECKON cdepe COIMalbHON XM3HU. Mmeomorust mpencTaBiisseT co0Oil cucTeMy Hael, IIejeit,
MPUHLMUIIOB, B3IJISIAOB, BBIPAXAIOIIMX WHTEPEChl TE€X WIM MHBIX COLMaJbHBIX CuiI. OHa CIYyKUT
DPYKOBOJCTBOM K jeiicTBUI0. MHBIMU CJIOBaMU, MAEOJOTHMS TaK Ke, KaK IMOJUTUKA U IPaBO, OTHOCUTCS K
HOPMATUBHBIM SIBJieHUSIM. [1oJIMTHKA M TIPaBO CIIyKaT BaXKHBIMHU CPEICTBAMU peaan3aliiy UIeOJOTHIECKIX
KoHUeMmuMii. B CcBOIO oyepenb MOMUTHMKA M TMPaBO HYXAAIOTCSI B MICOJOTUM Uil OOecriedeHus: cebe
COLIMAJIbHOM IOAAEePKKHU, a TAKKE JUISI TEOPETUYECKOIO OCMBICTMBAHMS CTOSIIKX ITepe] HUMU 3a1a4.

Wpeosnorust BO3AECTBYET Ha MEXIYHAPOAHOE MPABO KaK Yepe3 MOJIUTHUKY, TaK U HEIOoCpeacTBeHHO. OHa
BKJIIOYAET ITOJIMTUYECKHUE, MPAaBOBbIC, MOpallbHbIe, (UI0COMCKUE UAECH, IIPUHLIMIIBI, YCTAHOBKU. B cocTaB
HMICOJOTUM BXOIUT M MEXIYHApOMHO-IIPAaBOBOE CO3HAHHWE, KOTOPOMY IIPMHAIJICXUT BaXHash pOJIb B
(YHKIIMOHMPOBAaHUM MeXIyHapoaHoro mpaBa. [locienHee B CBOIO odvepelb OKa3bIBaeT BIMSIHME Ha
WUIEOJIOTUIO CBOMMMU LIEJISIMM, TIPUHIIMIIAMM, HOPMaMU, a TakXke MpakKTUKoil ux peaymsanuu. OmHUM U3
BUIOB BO3[IEICTBUSI MEXIYHAPOIHOIO IIpaBa Ha €ro CyObeKTOB SIBJISIETCS UAE0I0TMYECKOE.

WpeiiHast ocHOBa OOILEro MeEXIYHApOOHOIO IIpaBa IPEACTaBIsSeT CO0O0il pe3yiabTaT AIUTEIBHOrO
HMCTOPUYECKOTO Pa3BUTHUSI U OTpaXaeT NOCTUTHYTHIA ypOBeHb LIMBWIM3aLMU. B pesyiabTare oHO 00jamaeT
CYILLIECTBEHHOM HE3aBUCHMMOCTBIO OT TeX WM MHBIX U3BMEHEHMI B UICOJOTUH TOCYIapCTB M OKa3bIBaeT Ha Hee
BJIMSHIE, CONENMCTBYS YIIPOYEHMIO NTO3ULIMI UAEH MUpa, COTPYIHMYECTBA, IPABOIIOPIKA.

M3 yCcT MOJUTUKOB M yYEHBIX MOPOW MPUXOIUTCS CIIBIIIATH O <«IE€UACOTOTU3AUN» MEXIyHapPOTHBIX
oTHoIIIeHu! 1 ipasa. [log 3TMM, OYeBUAHO, HAIO TOHUMATh YCTPAHEHUE U3 MEXIYHAPOTHON XXU3HU CIIOPOB
0 MPEUMYILECTBAX TOI WM MHOM COLMAIbHOI MOAEIN, a TAKXKE IIPUEMOB MICOJOTMYECKOM BOMHEBI. YTO Xe
KacaeTcsl 60pbObI Ui, TO €€ Helb3s OTMEHUTh COIIallleHUsIMU. B manbHeileM oHa Takxke OyIeT BaxKHbBIM
akTopoM PYHKIIMOHMPOBAHUS U Pa3BUTUSI MEXITYHAPOIHOTO IIpaBa.

MexxnyHaponHOe MpaBO He HEUTpaJbHO K METodaM BeACHUs HMIEOJOrMYecKoil OOpbObI, KOTOpbIE HE
JOJDKHBI BBIXOIWTh 34 YCTAHOBJIIEHHBIE TpaHUIbI'. OHO perTaMEeHTUPYET COAEpXKaHWE HICOJTOTMYeCKOi
JesATeIbHOCTA. 3ampellleHa TpoliaraHaa, CIocoOHas Cco3[aTh WJIM YCWIWTh YIrpo3y MUPY WU
CIIPOBOLIMPOBaTh HapylleHre Mwupa. [locTaBieHa BHE 3aKOHA HALIMCTCKAas MOCOJIOTMS, 3ampelleHa ee
nponaranga. OcyxiaeHa MmporaraHua, OCHOBaHHAas Ha MIESIX PACOBOIO IIPEBOCXOICTBA.

BaxHbIM TIOJIeM MIOEOJIOrMYecKOoi OOopbhObl  SIBIASETCA Teopus MexXayHapogHoro npaBa. Ee
HEOOXOIUMOCTh ITIOMYEPKMBAETCS AaBTOPUTETHBIMM 3allafHbIMU yYEHBIMU (Hampumep, mnpodeccopom
Konymouiickoro yHuBepcuteta O. Illaxtepom). OmHako B 3amamHoOil JMTepaType B 3TOM ITUIaHE HE BCE
0J1aroITOyYyHO. AHTJIO-aMEPUKAHCKOM TOKTPUHE MEXIYHApOTHOTO IIpaBa TPUCYIl MOHOKYJIbTYPHBIN
moaxod. B Heli Maio UCIIONB3YIOTCSI TEOPUS U IIPAKTHUKA IPYTUX TOCYIapCTB.

I[TogoOHBIN MOAXOH HE CHOCOOCTBYET B3aMMOITOHMMAHUWIO, Pa3BUTHUIO OOIIEro MeXIyHapoIHO-
npaBoBOro co3HaHus. OT 3TOro CTpajaloT Kak Teopus, TaK M MpakTuka. OcoOeHHO TmeyaabHO, Koraa
MOHOKYJIbTYPHBIM TTOAXOJ MCIIOJNb3YeTCs B Y4eOHOM JuTepaType. DTUM TPEIIMT MPEXIe BCEero aHIjo-



aMepuKaHcKast Jsmatepatypa'. He cBoGomHa OT 3TOro HemocTaTKa W Hallla OTeYeCTBeHHasl ydyeOHas
nurepaTtypa. BmecTe ¢ TeM Helb3s He OTMETUTh, YTO B HAIleil TUTepaType [0 MEeXAYHAPOAHOMY IIPaBy HET
paboT, B KOTOPBLIX Obl B OOJbILIEH WM MEHBIIE Mepe He MCIIOJb30Balach JIMTEpaTypa APYTHUX CTpaH.
Jluteparypa mo MexXayHapOAHOMY IpaBy, OCOOCHHO B 310Xy IIOOAIM3aLUK, JOJKHA OBITh JEHCTBUTEIBHO
MHTEPHALIMOHAJIbHOM, YUYUTHIBAIOIIE! TEOPUIO U MPAKTUKY APYTUX CTPaH.

PaccmarpuBaemasi mpobjiema npuodperaeTr ocoboe 3HaAUeHUE B YCAOBMAX Io0anu3auuu, BEAyLIeil Ko
Bce Oosiee TIyOOKOI B3aMMO3aBMCMMOCTM CTpaH M HapoioB. Ha mepBbIil IlaH BBIIBUTAETCS TpodJIeMa
B3aMMOJEUCTBUS pa3InyHbIX LBUan3anuii. B Jexnapauun teicsuenetuss OOH mo aTomy rmoBoay cKa3aHo:
«Pa3nuunii BHyTpY OOILECTB M MEXIY HUMHU HE CleayeT OOSIThCS M MX HeJb3sl MOJABJISATh, O HUX CIIEAYyeT
3a00TUTbCS KaK O LIEHHOM JOCTOSIHMM 4ejoBedecTBa. KyiabTypy MuMpa M [OUAJOr MEXIY BCEMM
LIMBUJIM3ALUSIMU CJIEIyeT aKTUBHO MOIACPKMUBATh .

§ 11. Peurust 1 MeKIyHAPOIHOE MPABO

Ha npotsokeHun BEKOB peurusl JoKasbiBajlla CBOIO XXM3HEHHYIO cuily. CBUIETEIbCTBOM TOMY M Hallla
nctopust. HecMoTpst Ha Bece TpeciiefOBaHMSI U TOTAJIMTAPHBIN aTen3M, OHa BBDKMIIA. Jlake B caMble TSKEITbIe
IIJIST PEJIUTHH TOBI €€ IPUHITUIIEI 1 MOPaJIb OKA3bIBAJIM BIMSIHIC Ha CO3HAHME W IIOBEICHUE JTIOACH.

Pemmrust umeeT mpsiMple CBSI3M C TIOJIMTUKOM 1 IIpaBoM. Eif Bcerma mpuHaajiexXaia CylecTBeHHAsI pOJib B
KM3HU ob1iecTBa. O0acTh MEXIYHAPOIHBIX OTHOIIIEHUI HEpeIKO MpuBJieKaaa ocoboe BHMMaHue Llepksu.
B teokpatuyeckux rocynapctsax peBHero Boctoka penurusi, moJauTUKa, IpaBo ObLIN CBA3aHbl BoenuHO. B
EBporie BepIllIMHBI CBOETO BAUSHUS PEIUTHUs JOCTULIIA B Iepro] CpeTHEeBEKOBbsI, C YIIPOUEHUEM IOCIIOACTBA
TEOJOTUUYECKOM KOHIIETIINU. VIMITepaTop ¥ KOPOJIU ITOJyJaIi KOPOHY U3 PYK TJIaBBl KATOJIMYECKOM IIEPKBU.
3a 3TO OHM OOSI3BIBAINICH CHJIOM OPYXKUS PacIpOCTPaHSITh XPUCTUAHCTBO. Karoiamdeckas 1epKoBb ObLIa
BIOXHOBUTCIBHMIIC KPECTOBBIX ITOX0HoB. Ilama BwICTyman apOMTPOM B CIIOpax MeEXIy MOHapXaMH.
3akiloueHUe OJHMX [OrOBOPOB MOOLIPSUIOCh, HAa IYyTHM IOPYIrMX CTaBWJIUCh MpensTcTBUs. JoroBopsl
CKPEIUISUIMCh PETUTMO3HOM KIISITBOM. [1armbl MOIIM OTIYyCKATh I'PeXy 3a HApYIIIEHUE TaKOM KIISITBHI.

LlepkoBb MbiTajach OrpaHUYUTh OEICTBUS, IPUUMHSIBIINECS YACTHBIMU BOMHAMU, T.€. BOOPY>KEHHBIMU
KOH(puKTaMu Mexny ¢eonagaMu. BbLIM yCTaHOBIEHBI «0OXbe IepeMupue» (3alpellieHUue BOEHHBIX
JIEUCTBUI B OIpeAe/ICHHBIC THU Hemean) U «OoXuit MUp» (HEMPUKOCHOBEHHOCTh CIIYXKUTEIEH LIEPKBU W
HEKOTOPBIX IPYTHX JIUII).

B HoBoe Bpems BiIusHHE PEJIUTUM I1afaeT, U TeM HE MEHEe OHa OCTaeTCs BaXKHBIM MHCTPYMEHTOM
BHEIIHEN MMOJIUTUKHU rocygapcts!. Bennkue nepxabbl — ydacTHULBI CBsIIEHHOTo coro3a 1815 r. BeIpasmim
PELIMMOCTb B MEXIYHAPOJIHBIX OTHOILIEHUSX PYKOBOACTBOBATHCS MPEXIE BCEro 3allOBEISIMU CBSITON BEPHI.
OCOoOcHHO aKTMBHO PEIMTHO3HAsT apryMeHTalus ObUTa KMCITONb30BaHA B CBOE BpeMs IJIT OOOCHOBaHUS
AHTUCOBETCKOM TTOJTUTUKH.

Hemp3st B cBSI3M ¢ 3TUM HE 3aMETUTh, YTO MOJHUTHKA OTKa3a OT COTPYOIHWYECTBA WM COIJIAIICHUIA
MPOTUBOPEYUT HE TOJBKO MEXIYHAPONHOMY IIpaBy, HO M XPUCTMAHCKMM KaHOHaM. BDTO He pas
MOIYEPKUBAIOCH U [IEPKOBHBIMU ACSITEISIMMU.

Ha npotskeHru BeKOB 60I0CIOBBI BEJIU IMCKYCCUM O BO3MOXHOCTH COIJIallleHUid ¢ mnHOBepIaMu. «OTelt
MexayHapoaHoro npasa» I'. I'pouuii eiie B XVII B. oTBeTWI Ha HEro MoOJIOXKUTENbHO. B ero Tpyne Haiuta
BBIpAKEHNE WIes MEXIYHapOIHOTO COOOIIEeCTBA M BCEOOIIEro MeXIyHapogHOro IipaBa. Ommpasich Ha
Bubmuto, 'pornii moKa3pIBajl, YTO pa3IUUYMs B IIOJIMTUKE M Bepe HE IMPEIATCTBYIOT CYIIIECTBOBAHUIO €IMHOTO
MeXIayHapogHoro mpaBa. OmHAKO 3TO TIOJOXEHHE HE HAIUIO OTPaXEeHUs B IOJUTUKE E€BPOIEHCKUX
TrocygapcTB, KOTOpblie B HapylleHMe XpUCTMaHCKMX KaHoHoB B XVIII—XIX BB. cozpanu
JUCKPUMUHALIMOHHYIO B OTHOIIIEHUM APYIMX HAPOJOB KOHLEMIIUIO MEXITYHAPOIHOTrO MpaBa XpUCTUAHCKUX
TOCyIapCTB.

BzaumMoneiicTBue MeXIy pelurueid M MEXIYHApPOOHBIM IIPaBOM CYIECTBOBAJIO Ha MPOTSDKEHUM BCel
uctopun. o MosBIeHUST MEXIyHAPOMTHOTO IIpaBa PEIUTHS IIPEICTABIIsIa cO00il BaxKHBIM HOPMATUBHBIN
¢dakTOop B MEXIYHApONAHBIX OTHOIICHUSX. ECTecTBEHHO, YTO B TMPOILIECCE CBOETO CTAaHOBJICHMS
MEXIYHapOIHOE ITPaBO HE MOIJIO HE OMUPAThCS Ha PEIUTHMIO, OHO 3aMMCTBOBAJIO €€ IPUHLIMIIBI 1 HOPMBI,
BKJTIOYAsT Uaeo Mupa: «biaaxkeHHbl MUPOTBOPLILI, MO0 OHU OyIyT HapedyeHbl chiHaMu Boxkuumu»!. OmHako
nojuThKa ciayxkureneir llepkBuM majekKo He BCerJa COOTBETCTBOBAjJA ITPOIOBEAYEMBIM ITPUHIIMIIAM.
JoCcTaTOYHO BCIIOMHUTH 00 MHUIIMMPOBAHHBIX €10 «KPECTOBEIX MOXOHaxX» B IEJISAX 3aBoeBaHMS BocToka, a
TaKke MHOTOUMCJICHHBIC «IKUXanbl» (CBAIIEHHBIC BOMHEBI MycyiIbMaH). Cama uiaest MeXXIyHAapOIHOTO IIpaBa
B 3HAUMTEJIbHOI Mepe BO3HMKJIA KaK CBOeOoOpa3Has peaklMsl Ha HECIIOCOOHOCTh PEIUTHMU O0O0ECIIeYMTD
MHpPHBIE MEXIYHAPOIHBIE OTHOIIIEHMS, HA €€ POJIb B MHULIMMPOBAHUU PEJIMTMO3HBIX BOiH. K coxaneHuio,
0 CUX TOp pa3lIMYHbIE PEJUTMU HE MOTYT HalTU OOIIEero s3blka M HaJaAuTb COTPYAHWYECTBO BO UMS
BceoOImero Mupa. HeBoabHO mpuxomsaT Ha yM cjioBa repos pomaHa JlocroeBckoro «becwr» IllaToBa: «Y
KaXXJIOro Hapoza CBOit 00T, IPYTMX OH MCKITIOYaeT».



Penurust u penurvosHble OpraHM3allMKd OKa3bIBAIOT CYIIECTBEHHOE BIMSHUE Ha IMOJUTUKY M IIPaBO
TaKXe UM B Halle BpeMs. bojiee 4YeTbipex HECSITKOB KOHCTUTYLUMI TOCyAapCcTB MHUpa 3aKperuisiioT
MPUBWJIETMPOBAHHOE MOJIOXKEHUE ompeaeaeHHoi peaurud. [lepBoe MecTo Kak rocyaapCTBEHHasl PeIUTUS
3aHMMAaeT KCJIaM, KOTOPHIM HAXOOUT OTpakeHHWe W B MEXIYHApOTHO-TIPABOBBIX aKTaX MYCYJIbMaHCKUX
TroCyIapCTB.

O poiu peaurdd B MEXIYHAPOAHBIX OTHOLICHUSX CBUICTEIBCTBYET HAyYHO-IIpaKTAYECKast
KOoH(pepeHuus «Penurus u nurjioMaTus», mpoBeJeHHas B Juriiomatuyeckoit akagemuu B 2001 r. Beictynas
Ha KOH(epeHLMH, SBISBIIMIACS TOrga MMHUCTpOM WMHocTpaHHbIX nen WM.C. HBaHOB, mnomuyepKHYB
UCKITIOUNTENIBHYIO 3JI000OHEBHOCTH IIPOOJIEMBI, 3asIBMJI, YTO <«PEJIUTMO3HBIC JHMAEPH CMOTYT BHECTHU
HEOLIEHUMBbI BKJIaJ B CTAHOBJIEHUE AEUCTBUTEIbHO IPOYHOTO, CIIPABETMBOIO MUpPA, €CIU UX CJIOBO U JEJI0
OymyT HalleJIeHBI He Ha 000COOJICHHME W IIPOTHMBOIIOCTABICHNWE HApOIOB M TOCYIAPCTB, a Ha IIPOIIOBEIb
TEPIMMOCTH, Ha BOCIIUTAHKUE B BEPYIOIIMX YBAXEHMS K BBICIIEH LIEHHOCTU — YEJIOBEYECKOM XKU3HU»2,

Oco0eHHO aKTUBHA JEATEILHOCTb B MEXIYHAPOAHOM cdepe KaTolndeckoil 1epkBu. YTo ke Kacaercs
Hallleil TpaBOCIaBHOM LIEPKBU, TO €€ HEJIb3sl YIIPEKHYTh B U3JIMIIHEM MHTEpHALlMOHaAu3Me. TeM He MeHee
olpelesieHHble CABUTM B 3TOW obOnacTu HabOmogatorcs. KoHIenuus MnpaBoCiIaBHOW 1IEpKBU Oblia
copmynupoBaHa marpuapxoM AnekcueM II Ha VI BcemmpHoM pycckoMm cobope B aekadbpe 2001 .
IMaTpuapx 3asBui1: «Poccus v Bcs MpaBociiaBHAs IMBUIM3ALMS TOKHBI CTaTh OAHUM U3 LIEHTPOB MPUHSTUS
pelleHni B MUpeE, JOJDKHBI 01arOTBOPHO BO3IEICTBOBATh HA €r0 HACTOSIIIEE U OyayIiee»!.
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I'nasa I1. DTanbl cTaHOBJI€HHA MEXKIYHAPOIHOTO NMpaBa

§ 1. McTopuyecKue KOHIENINN MeKIYHAPOIHOrO MpaBa

Hns Toro 9ToOBI MPaBUJIBHO MCIIOJIB30BAaTh MEXIYHAPOMHOE IIPAaBO, HEOOXOAMMO 3HATh €ro IPHUPOMY.
I[ToHumaHue ero TpUPOIBI, KaK U JIIOOOr0 MHOTO COLIMAJIbHOIO (eHOMEHa, BO MHOIOM 3aBUCUT OT
TMOHVMMAaHMUS €r0 UCTOPUU.

Kaxnoe sBieHue mnpeacrtapisieT coOOil €IMHCTBO MPOIIJIOro, HacTosuero u Oymymiero. Hu omHo
SIBJICHHE HE MOXET HaXOIWThCS BHE COOCTBEHHON WCTOPUM, OBITh W30JMPOBAHHBIM OT €€ BIUSHWUS.
[TomBITKM NTHOPHPOBATH MCTOPUIO HEM30EKHO BEAYT K HEMOHUMAHMIO CYIITHOCTH SIBJICHUS M K OIITMOKAaM B
€ro MCIOoJb30BaHNU. HempaBMiIbHOE TOJKOBaHME IIPOIILIOTO BJIEUET 3a CO00I HEITOHMMAHUE HACTOSIIETO 1
OIIMOOYHYIO OLICHKY Oymyiiero. OnuH 13 HanboJee aBTOPUTETHBIX CIIELIMAIIMCTOB B 00J1aCTU UCTOPUM ITpaBa
®. MboiiTnann ckazal: «CeromHss Mbl M3yvyaeM I103aBYepa, ¢ TeM 4TOObI Buepa He MOIJIO Iapaii30BaTh
CErolHsI, a CErofHsl He MOIJIO Mapaju3oBaTh 3aBTpa»!. ['oBopst 0 MexayHapomHoMm IpaBe, M. JIsaxc
MOAYEPKMBAJI, YTO HE BCE BUEPAILIHEE B HEM YCTApEIOZ.

Hcropus MexXIyHApOTHOTO IIpaBa SIBISETCS YacThIO NCTOPUMIECKOTO Pa3BUTHUS o0IIecTBa. BmecTe ¢ Tem
OHO WMeeT U COOCTBEHHYIO WCTOPHIO, OTPAXKAMIIYI0 CHEIU(MUKY 3TOTO COLUMAIBHOTO sBiIcHMSI. K
COXaJICHUI0, B MUPOBOI JIMTEpaType, 0COOEHHO COBPEMEHHOM, HEMHOTO (DyHIaMEHTAIbHBIX NCCIICA0BAaHUI
WCTOPUM MEXIYHApOOHOrO TmpaBa. B oTedyecTBeHHON JuTepaType eii IOcBsIeHbl MoHorpadhuu B.D.
I'pabapsi, ®.U. Koxesuukona, [.b. Jlepuna, 10.51. backuna, .M. ®enpomana. CeromHsi yCKOpeHHe
TEMITOB MCTOPUYECKOTO Pa3BUTHUS, HaXOsIlIee BEIpaXKeHNE B OOpYIIMBAOIIeMCsI Ha MCCIIeI0BATENIST TTOTOKE
nHpOpPMaILINY, HECYIIEM BCE HOBBIE BOIIPOCHI, KaK OBI OTIEISEeT HAC OT IIPOIIIOTO, JaXe CPaBHUTEIHLHO
HeIaBHETO.

O ToM, YTO neja ¢ U3yYeHHEeM HMCTOPUMU MEXIYHAPOIHOTO IIpaBa M €ro IPUPOAbl OOCTOST HE JIYUIIUM
00pa3oM, CBUACTEJIbCTBYET YK€ caM (bakT NPUHLUMIIUAIBHBIX PACXOXACHUN OTHOCUTEIbHO BpEMEHU
MosiBJIeHUs 3Toro MnpaBa. CyllIeCTBYIOT CJeAYIOLIe OCHOBHbBIE TOYKHU 3PEHUSI.

Bo-mepBEIX, Ta, COmIaCHO KOTOpPOM JaXe B OTHOIICHMSIX MEXIY IIepBOOBITHBIMU IIJIEMEHAMK
IEeMCTBOBAIM OIpeneJCHHBIC IIpaBWjIa M, CIEAOBATEIbHO, CYIIIECTBOBAJIIO MEXIYHApPOOHOE IIPaBo.
HelcTBUTEIbHO, C OOpa3oBaHMEM KPYITHBIX M YCTOMYMBEIX IUIEMEH MEXIy HUMH YCTaHOBUJINCH
onpeaeseHHbIe OTHOIIeHM. ClieayeT Ipy 3TOM UMETh B BUIY, YTO KaXKI0€ IUIEMSI CIUTAIOCH ITPEObIBAIOIIUM
B COCTOSIHUM BOWHBI ¢ MHBIMM IUTeMeHaMM. (KcTtaTtu, 3TO MoyIoKeHUE He YTPaTUJIO IOJHOCTHIO CBOEIo
3HaueHUs] HU B paboBIamelbyecKoM, HU B (deomaibHoM Mupe.) JIuiib B pe3yiabTaTe MEXILIEMEHHBIX
COIVIAIIGHW OTHOIICHMS HEOTPAaHWYEHHOM BpaxXAbl YCTYHadd MECTO TIEPBUYHON  COLMAIbHOM
pernaMeHTaruy. OCyIIecTBISIaCh OHA C ITOMOINBIO CKJIAABIBABIINXCSI B IIPAKTUKE 3JIEMEHTAPHBIX HOPM
OOIICHMSI, B OCHOBE KOTOPBIX JIEXKAJIO IIPABIJIO PABHOTO BO3MASTHUS, «HAN0O0JIee XapaKTePHBIM BRIpasKeHHUEM
KOTOPOTO SIBIISIETCS TAJIMOH: XMU3Hb 38 XU3Hb, OKO 33 OKO»!.

Mexny muieMeHaMy 3aKJIoyaiucCh COIJIAlleHUs O MHUpE, O COBMECTHBIX BOEHHBIX IEUCTBUSX, O
pasrpaHuyeHuu BiaageHuit u ap. [lpusHaBayach ompenejieHHas HEMPUKOCHOBEHHOCTb MpEACTaBUTEJIEH.
3HauyeHNEe BCETO 3TO OBLIO BEJIMKO, ITOCKOJBKY 03 JOroBOpa O MHpE KaxXmoe IDieMsl CUMTAlo ceOs
HaXOISIIIMCS B COCTOSTHUM BOMHEI C IPYTUMU TuTeMeHaMu. OTKa3 OT IMpU3HAHMS COOTBETCTBYIOIINX ITPABIII
OBLT paBHOCWJICH OTKa3y OT BCSIKUX, KpOME BPaXKICOHBIX, OTHOIICHMII C COCEOSIMHM, UTO OBLIO UPEBATO
Cepbe3HBIMU MOCJICACTBUSIMMU.

XapaKTepHOi 4YepTOil MEXIIJIEMEHHBIX OTHOILIEHUI ObUla MX TepcoHudukanus. OHU CTPOUIUCH U
oopMIISTMCh KaK OTHOIIEHMST MEXAY BOXISIMU, XOTS peaJIbHO peyb 111a O MEXILJIEMEHHBIX CBA3sIX. Henbas
He MOTYEPKHYTh, YTO 3Ta YepTa ObUIA MPUCYIIA OTHOIICHMSIM KaK paOOBIAAeIbUeCKNX, TaK U (PeomaTbHBIX
rocymapctB. Maess rocymapcTBa KakK CYOBEKTa MEXIYHApPOTHBIX OTHOIICHWM YTBEpXIAdach C OOJBIINM
TPYIOM.

Bce »TO cBUIETENBCTBYET O TOM, 4YTO JaXe Ha CaMbIX pPaHHMX CTaausIX OTHOIICHUS MEXIY
HE3aBUCHMbIMU OOpa3oBaHMSIMU HYXIAIuMCh B peryaupoBaHuu. OOHAKO HE BCSIKOe HOPMaTUBHOE
peryJupoBaHUE SIBSIETCS MpPaBOBbIM. MeXIieMeHHbIe HOPMbI MPEICTABIsIM COOON HEeoOXoauMbIe IS
B3aMMOJIECTBUS TIJIEMEH 3JIEMEHTAapHEBIC TIPaBUJIa UTPBI, CKIAALIBABIINECS B UX MPaKTHKe. DTU HOPMEI He
COOTBETCTBOBAJIM OCHOBHBIM XapaKTepHCTHKaM IpaBa. M3BeCTHO, YTO HE TOJBKO MEXIYHApOOHOE, HO U
BHYTPEHHEE TIPaBO HE MOXET CYIIECTBOBATh Oe3 rocymapctsa. BceM aTM 00BICHSICTCS TOT (DaKT, UTO IHUCIIO
CTOPOHHUKOB PACCMATPUBAEMOI TOUKY 3pEHUSI HE3HAUUTENLHO .

Bo-BTOphIX, O0Jee pacmpocTpaHeHa TOYKa 3pEHUs, COIJIACHO KOTOPOU MEKIAYHADPOJHOE NMPaBO, KaK U
NMpaBO BHYTPEHHee, MOSBJISAETCS OIHOBPEMEHHO C TOCYJAapcTBOM. ODTa TOYKa 3pEHUs TUMMWYHA IS
oTedyecTBeHHOW AOKTpuHBI. JI.b. JIeBUH mpuillen K CIEAyIOIIEeMy BBIBOAY: <«...MEXAYHapOAHOE IIPaBO
BO3HHMKAET TaM U TOT/A, TIe U KOTIa BO3HUKAET KJIACCOBOE OBIIECTBO K TOCYAAPCTBO»2. DTa Xe TOUKA 3PEHUS
M3IIOXEHA B OTEYECTBEHHBIX YUeOHUKAx>. JIMIIb U3peaKa BCTPEYAIOTCs aBTOPHI, IPUAEPXKUBAIOLINECS WHOM



TOYKU 3peHus*. B mociemHue rombl ObUIO BBICKA3aHO MHEHME, COIIACHO KOTOPOMY «MEXIYHApOIHO-
MpaBOBbIE OOBIMAM 3apOXIAINUCH €Ile B IIEpHOJ IIePBOOBITHO-OOIIMHHOTO CTPOSI, IO CTAHOBJICHMSI
roCyIapCTBEHHOCTH»>.

AHaJornuyHble B3MJISIIBI U3BECTHBI U IUTEpaType Apyrux crpaH. OO0OCHOBaHUE UX CBOIUTCSI K TOMY, UTO
KOJIb CKOPO HE3aBMCHMbI€ TOCyAapCTBa BCTYMWIM BO B3aMMOOTHOIIEHHUS, TO IOKHO BO3HUKHYTH U
MEXIYHapodHOe MYyOJMYHOEe MpaBo. TakuM MyTeM OOOCHOBBIBAIOT MAaKCUMY <«BEYHOCTU ITyOJIMYHOIO
MEXIYHAPOIHOTO IpaBax®.

Crenyer, omHAKO, VYWTHIBaTh, YTO OOMIECTBEHHBIE CHCTEMBI TOCYHApCTB CGHOPMHUPOBAINCH TOPA3I0
paHBIlle, YeM COOOIIeCTBO rocymapcTB. ITOTpeOHOCTH 3THX CHCTEM M BBI3BAJIM K XWM3HU TOCYIapCTBO M
npaBo. [IpaBo ecTb NPOAYKT CYyBEpEHHOMI BIaCTH rOCyIapCTBa.

Yto ke KacaeTcsl MeXIyHapoJHOTO IpaBa, TO OHO MOIJIO BO3HUKHYTh JMIIb TOrIa, KOrAa CHCTeEMA
MEXrocyJIapCTBeHHbIX OTHOIIEHMId JIOCTHIVIA JOCTATOYHO BBICOKOrO YPOBHA passutusa. Pacrtyiias
B3aMMO3aBUCHUMOCTb TOCYAAapCTB MOOyAuJa MX OCO3HAaThb, YTO BO MMS CBOUX HalMOHAJbHBIX WU
MHTEPHALIMOHAIBHBIX MHTEPECOB HEOOXOAMMO IMOMUYMHUTHCSI HOPMaM, O0JIaIaroIuM IOpUINIEeCKON CHIIOM.
IIpotecc 3TOT OBIT BeCbMa IUITNTEIIBHBIM.

OO0OCHOBBIBasI TE€3UC O BO3HMKHOBEHMH MEXKIYHAapOIHOIO IIpaBa OMHOBPEMEHHO C TOCYIAapCTBOM,
CCBLIAIOTCS Ha TO, YTO TOCYAapCTBa 3akJ/loyaid AOTOBOPBI, HAMpPABISIWA ApYr APYTy MpeacTaBUTENeH, 3a
KOTOPBIMM NPU3HABAIMCh HEKOTOPbIE MPUBWIETHH, U T.11. JIlyMaeTcsi, 4TO eBa Ji ONpaBIaHHO MEPEHOCUTh
COBpPEMEHHBIE TIPEACTaBIeHUSI B COBEPILIEHHO MHbIE UCTOpUUecKue ycaoBus. Cyasat 1o ¢popmMe, UTHOPUPYS
CyTh sBIIeHUs. JloroBopbl IIpeACTaBISIA COOOI JIMYHBIE 00A3aTelbcTBA (hbapaoOHOB, MMIICPATOPOB U Ip.
[MonTBepxkmeHWEeM TOMY MOIYT CJIYXXUTb JOTOBOPHI O IWHACTUYECKMX OpakaX, HMEBIIMX BaxKHOE
MOJUTUYECKOe 3HaueHMe. JloroBOphl CKPEIUISUIMCh PEJIMTHO3HBIMM KJISATBAMM, a MX oOsi3aTejbHas cuiia
oInupajlach Ha PETUTUO3HYIO MOpalb.

M3BecTHO, 4YTO I CO3AaHMUSI HOPMbI MEXIYHApOJHOIO IMpaBa HEOoOXOAMMO, BO-TEPBBIX, COIJIache
CyOBbEKTOB OTHOCHUTEJILHO COAEPXKAHUSI HOPMBI M, BO-BTOPBIX, COIJIACHe MPUAATh €l IOPUINYECKYIO CUITY' .
BoTt 3TOT BTOpOIi 2JIeMEHT U OTCYTCTBOBAJI. YUACTHUKMU HE JOMYCKAIM CaMOi BO3MOXHOCTH CYILIECTBOBAHUS
MEXIYHApOTHOTO MpaBa. ATOT (haKT MPU3HAIOT M aBTOPHI, YTBEPKAAIOIINE, OYITO MEXIYHApOITHOE IIPaBO
BO3HMKJIO OJHOBpeMeHHO ¢ rocymapctBoM. Ilo wMuenmio 0.8, backuna u .M. Denpaimana,
MeXIyHapOIHOE IIPaBOCO3HaHKUe Hayaio opmupoBarhbesd auib B XI1 B.2

Hcropmueckne ¢akThl CBUACTENBCTBYIOT, YTO MEXIYHApPOOHOE IIPaBO KaK IOPUOUYCCKOE CPEACTBO
peryaupoBaHUsl MEXTOCYyIapCTBEHHBIX OTHOIIEHMWII HAXOOMT TPU3HAHKWE B MpPaKTUKE ToCydapCTB JMIIb B
Konue CpeaHux BEKOB. DTa TOYKA 3pPEHMS TOMUHUPYET B MUPOBOil nutepartype’. TeM He MeHee MOYBa IS
3TOr0 CJIOXKHOTO COLIMAJIbHOIO SIBJIEHMSI TOTOBUJIACh HAa MPOTSKEHUM TPEAIIECTBYIONIEN UCTOPUU, B XOJIE
KOTOpOW HaKaIlJIMBAJICS OIBIT PEryJupOBaHUsI MEXTOCYAapCTBEHHBIX OTHOIIEHUM, BbIpadaThIBAIUCH
COOTBETCTBYIOIIIE (DOPMEI, CO3MABAIMCH TPEOIIOCBIIKA UIST (hOPMUPOBAHUS MEXIYHAPOTHO-IIPABOBOTO
cozHaHus. C y4eToM 3TOT0 €CTh OCHOBAaHUS MPEJIOXUTH CASAYIOUIYIO EPUOAN3ALIMIO;

e TpPeIbICTOPUS MEXIyHapOAHOTO npasa (¢ JpeBHUX BeKOB 10 KoHIIa CpeHux);

e KJIaCCHYECKOE MEXIyHapoaHoe MpaBo (¢ KoHIa CpeaqHuX BeKoB 1o npuHaTtus Craryta Jluru Hanwmit);

e TIepexoi OT KJIACCUYECKOTo K COBPEMEHHOMY MEXAyHapoaHoMy IpaBy (oT mpuHsTths Craryra Jluru Hauwmit mo

npunsitusi Ycrasa OOH);

® COBpPEMEHHOE MeXAyHapoaHoe IpaBo — mpaBo YcraBa OOH.

§ 2. IlpenpicTopusi MEKIYHAPOIHOIO NMPaBa

1. peBHue Beka

JIOKyMEHTHI CBUAETENIBCTBYIOT O HPABCTBEHHON BCEHO3BOJIEHHOCTM B  MEXTOCYIapCTBEHHBIX
OTHOIIICHUSX TOTO BpeMeHU. B mpeBHemHmmMiicKnX 3aKoHaX MaHy roBOPWJIOCH: Bpar — 3TO Ball cocel. B
coOpaHUM TOJUTUYecKOoi Mynpoctu JlpeBHeii WMuHmum — ApTxamactpe, NpUHAIeXalleil Imepy
noayierenaapHoro Kayrwisu (IV—III BB. 10 H.3.), OTHOCUTEIbHO MHUPHBIX TOTOBOPOB CKa3aHO, YTO OHU
TIOJKHBI 3aKJTI0YaThCsl ¢ PaBHBIMU WM 00Jiee CUJIBHBIMM KOPOJISIMM, a Ha CJIaboro KOpoJisl Haao HaraiaaTh.
Mynphelii KOpoiab JOJDKEH YKPEIUISATh CBOE TOCYHapCTBO M IIPEIMSATCTBOBATH ITPOLIBETAHUIO APYTUX. 3amadyu
MOCJIOB: OCYIIECTBICHNE MMCCUHM, TOOAEePKKA JTOTOBOPOB, TIPUOOPETECHNE ApPY3eii, MHTPUTH, OPraHU3aLINsT
CCOp MEXIY IPYy3bsIMU, UCIIOIb30BaHNE CEKPEeTHBIX cwil. [IpaBo paccMaTpuBaioCh KaK AEMCTBYIOIICE JIUIID
BHYTPM CTpaHbl, B MEXIYHApPOIHBIX OTHOIICHUSX €My He OTBOAWJIOCH MecTa. Jlymaercs, 4To 3TO
Hecny4yaiiHo. Benb ypoBeHb 3akoHOB MaHy ObIT IO TeM BpeMeHaM BecbMa BBICOK. JlocTaTouyHO
03HAKOMMUThCS C JeTATbHON KilaccubuUKalein MexX lyHapOaHbIX TOTOBOPOB.

CyObeKTaMi MEXIYHApOOHEIX OTHOIIEHWII OBUIM HE TrocymdapcTBa, a ux Biaacturead. Illupoxoe
pacrpocTpaHeHNe ITONYYMJIM JOTOBOPBI. OHU CIYXKWJIM OCYIIECTBICHWIO HE TOJIBKO BHEIIHWX, HO U
BHYTpeHHUX (QyHKUMA. 3akmodeHHBIN B XIII B. 10 H.3. 1OTOBOP 0 MHUpe U coio3e MexXmy dapaoHoMm Erumra



¥ IIapeM XeTTOB IIpeAyCcMaTpUBaJl OKa3aHUEe CONEMCTBUS HEe TOJHKO B BOMHE ¢ BHEITHUMU BparaMu, HO U B
MOJABJICHNN BOCCTaBIIMX paboB. bhuUra ImpeaycMoTpeHa W B3aMMHAs BbIZada IOJUTHYECCKUX OCKEHIICB.
JOoroBop CKpeIUIsUICS PeTUTUO3HOM KIISITBOM, KaXIBI KiIsIca cBomMu Ooramu. OdopmieH OBLT JOTOBOP
myTeM oOMeHa cepeOpsTHBIMU JOCKaMU, Ha KOTOPBIX OBbLT BEIT'PaBUPOBAH COTJIACOBAHHBIN TEKCT.

3akoHbl Erunra m MHauM 3ampenjaiu BCSAKUE CHOLIEHMSI C WHOCTPaHIAMM, KOTOPbIE CUUTAIUCH
BparaMu M He MMeJM HUKakKuX IpaB. OnucaHHas KapTUHA Oblaa XapakTepHa M IJIs1 rocyaapcTB JpeBHero
KwuTtas. B GoNbIIMHCTBE CIydaeB rocyldapCTBa BXOOWJIM B COCTaB WM B cdepy BIMSHUS TON WIM WHOM
WMIIEpUM W OTHOIICHUS ¢ HUMHU PETyIUPOBAJINCH MpaBoM mMIiepnu. KiraccMK KuTaiicKoi dumocopun
Kondymwuii 8 VI B. 10 H.3. yTBep:Kaall, YTO KUTAACKHI UMIIepaTop IIPaBUT MUPOM KaK IIpaBeIHBIN BIaIbIKa.
AHaAJIOTMYHOE TIOJIOXKEHHUE cyliecTBoBasio U B JIpeBHem Pume. A.A. Py6aHOB 000OCHOBAaHHO MUILET, YTO
HpeBHuit Pum paccMatrpuBal cBoe MpaBo «Kak MpaBo Bceoodiee»!.

BoitHbl ObLIM TMOBCEAHEBHBLIM SIBIEHUEM. DTO OTHOcUTcS M K JIpeBHeil I'peumu, rae oOILIHOCTH
MPOUCXOXICHMS, I3bIKa, PEJINTUM, Ka3aJoCh ObI, CO3IaBaja UacadbHbIC YCIOBUS I COTpyIHUYecTBa. s
CYIIECTBOBAHMSI PabOBIANEIbYCCKOTO OOIIeCTBAa HYXKHBI OBIIM paObl, MX IOCTAaBIISUIM BOWHBL ODTUM
OIpeAeIsUIOCh M MBIIIJICHHE. ['0CIToACTBOBAIO YOeXKIeHNE, YTO TPEK — M30paHHBIN Hapo, a APYyTHUE JIIOIN
— BapBaphl. JleMocheH moKa3biBall, YTO BapBaphl caMOll IIPUPOAOM MpeaHa3HaYeHbI ObITh pabaMu I'PEKOB.
OTtcioa HEHaBUCTh K MHOCTpaHIIaM — KCeHOdoOus.

ITomoGHoe MojioXeHre MPEensITCTBOBAIO PAa3BUTHIO TOPTOBBIX U UHBIX CB3eit. [ToaToMy 1st mpu3HaHUS
3JIEMEHTAPHEIX TIpaB 3a WHOCTPAHIIAMM 3aKJTIOYaJINCh TOPTOBEIC ITOTOBOPHI. BO3HMK MHCTUTYT IPOKCEHA.
IIpokceH OBUT TpaxXIaHWHOM TOCYIAapCTBa, IIPMHUMAIOIIETO WHOCTPAHIIA, W OKAa3bIBaJl IIOCICTHEMY
MMOKPOBUTENIBCTBO. [10CKONIBKY OecrpaBHBIE MHOCTPAHIIEI HE MOIJIM OOpaIlaThCsl B OpraHBl YIIPaBICHMUS
CTpaHbI IIpeOBIBaHMS, TO 3TO AeJiaj MpokceH. Hepeako yepes Hero Bearch U AUTJIOMAaTUYECKUE ITePEeTOBOPHI.

I'peyeckue rocymapcrBa IOCTOSHHO HanpaBisUIM IPYT APYry Iocojbckue Muccuu. IlomHomouus
oopmyisiCh B BUIE ABYX CJOXEHHBIX M ITOKPBITBIX BOCKOM jollieyek (auriomara). Otcroma —
«IUTIIOMaTHsI» . [1OCITBI TTOT30BaAINCH HEMPUKOCHOBEHHOCTRIO. I’ peuecKue rocyqapcTBa co3IaBajii BOCHHO-
MMOJIUTHYECKHE OOBSINHEHNSI — CUMMAaXUM, KOTOPhIe BeCbMa HAIIOMWHAIOT MEXITyHAPOIHBIE OpTraHM3aIlNH.
Y Hux ObLIM O0IIME OpPraHbl, IIPUHUMABIIINE PEIIeHUSI.

OoweunsBecTeH Bkaaz JpeBHero PuMa B pa3Butue npasa, ¥ TeM 0oJjiee MOKa3aTeabHO, YTO 3Ta pa3BUTAs
MpaBoBasi CUCTEMa HE COAECPXWT MU HaMeKa Ha BO3MOXHOCTb CYIIECTBOBAaHMSI MEXIYHAapOIHOIO IIpaBa.
MexayHapoaHble OTHolleHus Puma He 3Hanu mpaBoBbiX HopMm. CaMa uaess OIMHAKOBBIX M PaBHO
00s13aTeIBHEIX JIJII TOCYIapCTB HOPM OBLTa HECOBMECTHMA C CYThIo PuMckoit mMnepun. OHa He BO3HMKAIA U
B yMax OJIECTSIIINX PUMCKHUX IOPUCTOB. PerymmpoBarh MeXXTOCYIapCTBEHHBIC OTHOIICHMST MOTJIM JIMIITH OOTH,
TaK KaK TOJIbKO OHM CTOSIT HaJl TOCYIapCTBaMU X MOTYT OBITh apOUTPaMU B MX CIIOpax.

IlokazareapHO, 4YTO HE TOJBKO B IO3UTMBHOM TipaBe PumMa, HO u B Tpymax ero
BBICOKOKBaJIM(DUIIMPOBAHHBIX IOPUCTOB HENIb3sI OOHAPYXUTh U CJIela CaMOU MAeW MEXIYHapOIHOIO IpaBa.
B crpeMieHuu mokaszaThb CYIIECTBOBaHME MEXIYHApPOTHOrO IpaBa B TO BpeMsl OOBIYHO CCHLIAIOTCS Ha
pumckoe jus gentium (mpaBo HapoaoB). OmHaKo OOIENPU3HAHHO, YTO IPAaBO HApPOIOB OBLIO YacThbiO
PUMCKOTO TMpaBa, PEryJMPOBAaBIIECIO OTHOIICHWS PHUMCKUX TpaXIaH C WHOCTpaHIAMU, B OTHOIICHHU
KOTOPBIX OHO ObLIO AMCKPUMMHALIMOHHEIM!. BMecTe ¢ TeM IIpaBO HApOIOB COAEPKAI0 HEKOTOPhIE IIpaBUia
CMIPaBeIMBOCTU M €CTEeCTBEHHOro mpaBa. Quod naturalis ratio inter omnes homines constituit, voratur jus
gentium (TIpaBWUJIa, KOTOpbIE E€CTECTBEHHBI pPa3yM YCTAHOBUJI IS BCeX JIoAei, UMEHYIOTCS IpaBOM
HapoJIOB).

Taknm 00pa3oM, YTBepXKIECHUS OTHOCHTEIBHO TOTO, YTO MEXIYHApOOHOE IIpaBO CYIIESCTBOBAJIO B
IpeBHEM MUpE, SIBISIIOTCS TJIABHBIM 00pa30oM pe3yIbTaTOM IIePeHECEHUS COBPEMEHHBIX ITPEACTABICHUIN B
COBepIIeHHO MHbIE YCaoBUs. CymsT 1o (hopMe, ITHOPUPYS CYTh SIBJICHUS.

HecMoTpst Ha KeCTOKOCTh HPAaBOB MEXIYHAPOIHBIX CBSI3€M TOTO BPpeMEHMU, HAKOILJICHHBIN OITBIT MMEN
3HaueHue I Oyayllero MeXAyHapoaHOro IpaBa. bbula nokasaHa MpUHIMIHUAIbHAS BO3MOXHOCTb
HOPMAaTUBHOTO PEryJIMPOBAaHUSI MEXKTOCYIapCTBEHHBIX OTHOIIIEHU I, XapaKTePU3YIOLIUXCST HEYCTOMUMBOCTBIO
1 BpaxXmeOHOCTBI0. Beumm BBIpaGoTaHB (POPMBI HOPMATUBHOTO PETYIMPOBAHUS — OOBIYMAM M JOTOBOPHI.
IMocnennue mo opMe Majao 4eM OTIMIAINCH OT HBIHEITHUX MEXKIYHAPOIHO-TIPABOBBIX JOTOBOPOB. TeM He
MeHee TAKOBBIMU OHU HE OBIIH.

2. Cpennne Beka (VI—XVI BB.)

K xonmy V B. BapBapcKme TrocymapCcTBa YHUYTOXWIM 3amamHylo Pumckyio mmmepuio. B Ebporre
00paszoBaJics PsI MOCTATOUHO KPYMHBIX TOCYJApPCTB, MEXAY KOTOPBIMM BEJINWCh BOWHBI, 3aKIIOYATUCH
COIO3HBbIE U MUpPHbIE J0roBOpbl. OMHAKO Hall HUMU ObLT YCTAHOBJIEH KOHTPOJb CO CTOPOHBI MMIIEpaTopa
CasiieHHON PuMckoil nMnepru repMaHCKOW HallUM U KaTOJWYecKOl LepkBU. O MEXIyHAapOAHOM TpaBe B
TaKUX YCJIOBUSIX peUb UATH HE MOTJIa.



LenTpanbHas BIacTh B TOCymapcTBax He ObUIa JOCTAaTOYHO cuibHOW. PDeomanbHass pa3apoOIEHHOCTh
CcTajia XapakTepHbIM SIBIEHUEM. BoTuMHa KpymHOTO 3eMJieBiajenblia ObUla (PAKTUYECKU TOCYNapCTBOM,
COOCTBEHHOCTh Ha 3eMJIIO JaBajia BJIAcTh Hax HaceleHweM. CTUpaIUCh pa3iuyuusi MEXTY OTHOIICHUSMU
YAaCTHBIMU U MEXTOCYIapCTBEHHBIMU, MEXIY MyOJMYHBIM U YAaCTHBIM MpaBoM. [1OCTOSIHHBIM SIBIIEHUEM
CTaJIv YaCTHBIE BOWHBI MeXIy (peogaiaMu BHYTPU OIHOTO rocyaapctsa. OTHOBPEMEHHO IUTA BOMHBI MEXIY
rocyaapcTBaMu, BOMHBI pEIMTUO3HbBIE, TPAXKIaHCKUE.

B ocHOBe Kak BHYTpeHHMX, TaK U BHELIHUX CBSI3€i JiexKalio KyJauHoe MpaBo, T.€. CUa, BO3BEACHHAs B
3akoH. CWJIBHBIIM BCeraa IpaB, YTO HAIIUIO CBOE BBIPaKEHME M B TAKOM WHCTUTYTE, Kak «cya boxwuii», —
crop pemasncst noeguHkoM. Cuuranock, uto bor mapyet mobeny npaBomy. B ycinoBusix HapacTaBliero xaoca
MpaBa MPaKTUYECKU HE CYIIECTBOBAJIO.

MexnyHaponHble CBS3M pa3BUBAIOTCS T[JaBHBIM 00pa3oM BHYTpU pervoHoB (3amagHasi EBpoma,
Buzanrtus, Pych, apabckuii mup, Adpuka, Uuausa, Kurait). Ocodoe Mecto 3aHumana Bocrounas Pumckas
nmnepusi, BuzanTtus. 3aBoeBaBive Pum BapBapckue ITuleMeHa pPaspylIwIM PUMCKYIO ITMBUJIM3AIIMIO.
BusaHTus coxpaHuia 3Ty LIMBUIU3ALMIO U CONIECTBOBAJIA Mepeaaue COOTBETCTBYIOIIETO OIbITa BAPBAPCKUM
TOCyIapCTBaM.

Bonbirylo poiab BO BHEWIHEW mModuWTMKE Bu3aHTUM wWrpaja MUCCHOHEPCKAs NESATETbHOCTh
XpUCTUAHCKOTO MTyxoBeHcTBa. OOpallleHne B XpUCTUAHCTBO APYTHMX HAPOJIOB YCHJIMBAJIO BIMSIHUE BuzanTuu.
BMmecte ¢ TeM OHO MoOMOrajlo pa3BUTHUIO KYJbTYpbl BHOBb OOpAIlIEHHBIX HApOAOB, BKJIOYAsl KYyJIbTYpy
MPaBOBYIO.

HauuHas co cBoero oopazoBanus B IX B. Kuesckas Pych noanepxkuBajia akTUBHbBIE CBSI3U ¢ BuzaHTuel.
3aKiroyaarch MUPHBIE U COIO3HBIE JOTOBOPHI. C TTOMOIIBIO JOTOBOPOB pelIaiCs CIIOXKHBIN BOIIPOC O CTaTyce
PYCCKUX TUITJIOMATOB W KYIIIOB BO BpeMsl MpeObiBaHus B Buzantuu. J1oroBOphI CKPETUTSIIUCH PETUTHO3HON
knaTBoii. Pycel xismmceh IlepyHom um Benmecom — ckotbum Oorom. IlpeacraButenu Buszantum 1o
XPUCTUAHCKOMY 00ObIUaIO LIEJ0OBAIA KPECT.

Pych ucnonb3oBaiia Takyto hopMy 3aKpeTuIeHUsI CBsI3ei ¢ IpyTMMU TOCyIapcTBaMU, KaK TMHACTUYECKUE
Opaku. KreBckue KHSDKHBI BBIXOOWIM 3aMyX 3a kKopoJieii Benrpum u Hopseruu. Jdoub fApocnaBa AHHa
BCcTymwia B Opak ¢ kopojiemM @panumu ['enpuxom I, a cam fpociaB ObUT XKeHAT Ha MOYEPU IIBEICKOTO
KOPOJISI.

Ot1nuualicsl psSaoM OCOOEHHOCTEH IIpaBOBOM peXuMM HMHocTpaHlUeB Ha Pycu. «Pycckas mpasga» B
MPUHIUIIE TIPEOCTABISIIA UM TOT X€ PeXuM, 4To U pycckuM. [Ipunstue xpuctuancrsa Kuesckoit Pycbio
CBHITPAJIO CBOIO POJIb B YCBOCHUY HAKOTUIEHHOTO BHU3aHTuHel onbiTa.

B VII B. 00pa3syercd KpymHOe MYyCyJbMaHCKOE rocymapctBo — Apabckuii xanudar. C 3Toro BpeMeHU
apabckue TocymapcTBa TPMHMMAIOT aKTMBHOE YyYacTHe B MEXIyHapOAHBIX OTHOIIEHMSX. B aTmx
ToCyIapcTBax PeUTUM TIPUHAJIEXANIO elle 0ojiee 3HAYUTEIbHOEe MECTO, YeM B XPUCTUAHCKUX CTpaHax. B
OCHOBE BCEil OOIIECTBEHHO-TOJUTUYECKONW XU3HU JIeXKallo MYCYJIbMaHCKOE TIpaBO, HOPMbI KOTOPOTO
pacmpocTpaHsJIUCh W Ha  BHEIIHETNOJUTUYECKYIO JESTebHOCTh  rocylaapcTB. B pesynbrarte
B3aMMOOTHOIIIEHUST apabCKUX TOCYAApCTB PETYIUPOBATUCH OOIIMMUA HOpMaMU, ONMUpaBIInMucs Ha KopaH.
OmHY 1 Te Xe TIOJIOXKEHUST MyCYJIbMaHCKOTO TTpaBa PeryJIMpOoBai OTHOILIEHUS KaK MEXIy JIOAbMU, TaK U
MEXIy TOCYIapCTBaMU.

Bce mycynbmaHe He3aBUCMMO OT TOCYNAPCTBEHHOW MPUHAMJIEXKHOCTH HE CUYMUTAIMCh WHOCTPAaHIAMU.
IMocnenHuMuy OBLTU TOIBKO MHOBEPIIBL. Uit Bbe3a B CTpaHy UM TPeOOBaJIOCh pa3pellieHue, a sl 3alUThl —
MMOKPOBUTEJIBCTBO  (BWJIaiieT) MycylbMaHWHA. Ilociabl CUMTaNINCh HENPUKOCHOBeHHBIMHU. KopaH
MPEeANUChIBAI COOMIOAATh BEPHOCTh CIIOBY JaXe B OTHOIIEHWM WHOBEpLEB. bBoibliylo posib chirpanu
nojioxxeHus: KopaHa, moomipstoine MeXIyHapoJHy0 TOPTOBJIIO, KOTOpasi MOTJIa BECTHCH JaXe BO BpeMsi
MMaJIOMHUYECTBA.

B Hawane BTOpOTO THICSIUENETHST CKIIABIBAIOTCS KPYITHBIE TOCYAapcTBa B Adpuke, TaKne Kak UMIIEPUs
Manu. MHocTpaHLbl MOTJIA TTYTeIIeCTBOBAaTh O€3 OMAcCeHUl M IMOJIb30BATUCh TOCTENIPUUMCTBOM MECTHBIX
xuteneil. AdpukaHcKue rocynapcTBa TMOANCPKUBAIU TUIJIOMATUYECKUE U TOPTOBbIE CBSI3U, 3aKIIOYaTU
MEXIyHapOAHBIE TOTOBOPHI.

TakuM 00pa3oM, HECMOTPsI Ha HEKOTOPbIE OCOOCHHOCTH, BO BCEX PETMOHAX CYIIECTBOBAIN Oojiee WIIN
MeHee OIMHAKOBBIE CTIOCOOBI M YPOBEHb PETYIMPOBAHUS MEXKTOCYIapCTBEHHBIX OTHOIIIEHWI. Bce pernoHbl
BHECJIM CBOW BKJan B (popMHpOBaHME OOIICTIPUHSATON MPAKTUKU. TeM He MeHee B CUIy MCTOPUYECKUX
YCIOBUI TJIaBHBIM DPETMOHOM, Ilie Oblla TOATOTOBJIEHA MOYBA JIsSI CO3MAHUSI MEXIAyHApOAHOTO TIpaBa,
okazasach EBpoma. Ha 3amame KOHTHHEHTa CHOXWICS KOMIUIEKC TOCYIapCTB € BechMa OJM3KUMU
COLMATIbHO-MIOJUTUIECKUMU, PETUTUO3HBIMU, KYJTbTYPHBIMUA CUCTEMAMU.

B  snmTeparype  BbICKasbiBaeTCsl ~ MHEHWE,  OCMapuBalolllee  €BPOIECKoe  IMPOUCXOXISHUE
MEXIyHapoaHoro mpaBa. WHauiickuit mnpodeccop P.AHaHA cyuTaeT, 4YTO MEXAyHAapOAHOE IIPaBo
pasBuBaiock B CpenHue Beka He Tosibko B EBpone!. HukTo He cTaHer oTpuiath BKiaga MHaMM u apyrux
pPErMOHOB B pa3BuUTHe (HOPM HOPMATUBHOIO PETyIMPOBAHUS MEXIYHAPOAHBIX OTHOLIEHUI TOTO BPEMEHW.



Ho, xak yXxe oTMeudanoch, MEXIyHapOIHOE TIPaBO UM He ObUIO M3BECTHO. TOT (hakT, YTO MEXIyHAPOIHOE
rpaBo Bo3HUKIIO B EBporre B CpeiHIE BeKa, KOHCTATUPYIOT MHOTHE IOPUCTHI M3 a3UaTCKUX CTPaH?.

O [ocTaTOYHO BBICOKOM YPOBHE pPa3BUTUS MEXTOCYIApCTBEHHBIX CBs3eil B 3amamHoil EBpome
CBUACTEJBCTBYET (DaKT HEOTHOKPATHOI'O CO3bIBAa CHE3IOB C y4acTHeM OOJIBIIOro Yucia IJlaB IrocyaapCTB.
3akIo4yajioch MHOTO JOTOBOPOB — O MMpPE, O COI03€ W Op., CKPEIUIIBLIMXCS PEJUTMO3HOU KIISITBOM.
HanbHeiiee pa3BUTHE MOJYYUJIU TUHACTUYECKUE TOrOBOPHI, COIJACHO KOTOPBHIM IIpU 3aKJIIOYEHUU
IUHACTUYECKUX OpakKoB B KadeCTBE MPHUIAHOTO WJIM Japa YacTU TEPPUTOPUM TEPEXOOUIN OT OTHOTO
rocymapcTBa K Ipyromy. TeppuTopus IO-TIpesKHEMY paccMaTpUBalach KaK COOCTBEHHOCTD TOCyapsl.

[TonoxeHre MHOCTPAHIIEB YIYIIIMIOCh. TeM He MeHee B CJlydae CMEepTH MHOCTPaHIIa eT0 MMYIIEeCTBO Ha
IaHHOW TEPPUTOPMH HACJIEIOBAIOCh MECTHBIM (deonanoM. B ciayyae KopabiekpyllieH!s BCce BHIOPOIIEHHOE
Ha Oeper mnepexoauso K MecTHoMy ¢eonany (beperoBoe npaBo). DTo 3aTpyIHSIO TOprosito. I'ocysapcTsa
3aKJII0YAJIM JOTOBOPKI, 3allIMIIaBIINE ITpaBa KyMIOB.

BoeHHEBIC 00BI9aM OCTaBaJIMCh XeCTOKMMH. He CylecTBOBaIO pa3andus MeXITy BOMHAMU M MUPHBIMHA
XWUTEJIIMU. BparamMu cuurannich Bce TTOMIAHHBIC ITPOTUBHUKA. 3axXBaueHHBIC TOpOAa OTAABAJIUCH COJIIaTaM
Ha pasrpabieHrne. OCHOBOI BOOPYXKEHHBIX CHJI OBLIM DPBIIAPH-IBOPSHE, ITOSTOMY IJISI WX 3allUTHI OBLI
CO3I1aH CBOJl MOPAJIbHBIX HOPM — PBILIAPCKUI KOJIEKC.

BaxHyio poiab B pa3sBUTUM HOPMATUBHOTO  DPETYJIMPOBAHUS  MEXIYHApOAHBIX OTHOILIECHUMA
3aI1aJHOEBPOIEHCKUX TOCYIapCTB Chirpaja KaTrojaudyeckas 1iepkoBb. MupoBo33peHue CpeHUX BEKOB ObLIO
MPENMYIIEeCTBEHHO TeojoTndecKuM. @. DHTeNbC TTMCcal, YTO B TO BPeMsI «IOPUCTIPYIEHIINS, ECTECTBO3HAHUE,
dunocopus — Bce coaepKaHUe STUX HAYK IPUBOIMUIOCH B COOTBETCTBME C yYeHUEM LEpKBU»!. [deno He
OrpaHMYMBAIIOCh MUPOBO33peHUEM. Jloroe BpeMs TJIaBHBIM CPEICTBOM PETYIUPOBAHUS MEXIYHAPOIHBIX
OTHOIIEHUI CIYXKUJI0 KAaHOHUYECKOe ITpaBO, OCHOBAaHHOE Ha PEJIMTMO3HBIX TorMaTax. bubneiickue TeKCThI
MPUMEHSJIMCh KaK TO3UTHBHOE IpaBo. B pykax IiepkBM oKaszajgacb W IOPUCIPYACHLMSI, KOTOpas
BIIOCJIEICTBUY JIOJITO OCTaBajach MoJ BIMSIHMEM O0orocyioBoB. KOpucnpyaeHIus HCIoIb30Balach LIEPKOBBIO
JUTSI 3aKPETIJIEHUS CBOE BJIaCTH HaJl TOCylapCTBaMMU.

Haubosee KpymHBIM aKTOM KaHOHHMYECKOTO IIpaBa ObLI meKpeT Imambl [pammana (1139—1142 r1r.)
«CoriacoBaHle HECOIIACOBAHHBIX KAaHOHOB». B HeM 3aTparuBaiuch M BOIIPOCHI MEXIyHAPOMTHBIX
oTHolleHui. ['1aBHas umes B 3TOM 00JIaCTH — CO3AaHKe SAMHOTO rocynapcTBa o AecHulieit I1amsl.

B o6memM, CpenHeBeKOBbEe BHECIO CBOM BKJal B MOATOTOBKY ITOYBBI [UISI CO3AaHUSI MEXITYHAPOJHOTO
npasa. [Toxanyii, I1aBHOE 3aKJIH0YaJIOCh B TOM, YTO OHO YOEIUTEIbHO MPOAEMOHCTPUPOBAIO TMOEIbHOCTD
0e33aKOHMUS KaK Ui BHYTPUTOCYHAPCTBEHHBIX, TaK WM IJIT MEXKIYHAPOIHBIX OTHOIIeHMI. Jltomgu OBUIM
IOCTAaBJICHBI Tepel HEOOXOOWMOCTBIO YTBEPIWTh IIPABOMIOPSIIOK. BBUI HAKOIUIEH HEKOTOPBIA OIIBIT
HEIIPaBOBOTO HOPMATHBHOTO PETYIMPOBAHMS MEKTOCYIAPCTBEHHBIX OTHOIIICHMIA.

§ 3. Kiraccnueckoe MeKIyHApPOIHOE NPABO

1. ®Dopmuposanne (XVI—XVIII BB.)

C xonma CpemHMX BEKOB HAUMHAIOT CKIAOBIBATHCS MaTepHallbHBIE W IYXOBHBIC IIPEAITOCHUIKH
MEXIyHapogHoro IipaBa. OOpa3oBaMCh KpYIHBIE HAIlMOHAJIbHBIE TOCYIapCTBa C IIEHTPaJM30BaHHOMU
BJIACTbBIO, CITOCOOHOI YCTAaHOBUTD MOPSAOK. B HOBBIX YCIOBUSX MPUMUTUBHOE (heonaibHOE MPaBO 0Ka3aloCh
HenpuUrogHsiM. BMecTo Hero Mcmnojib30oBaau PUMMCKOE MpaBo, MPUCIIOCOOMB €ro K 3TUM ycJoBUsIM. OHO
paccMaTpuBaIOCh KaK «IMUCAHBIM pa3yM», KakK IpaBo, MpUCYIlee JI000MY IUBUIM30BAHHOMY TOCYAapCTBY.
YTBepXKIoeHNe BHYTPCHHETO IIPABOIIOPSIIKA WMMEJIO OOJbIIOe 3HAauYeHWE UIST TOSIBIICHUS HUICH
MEXIYHApOITHOTO IIpaBa.

IMocne pacnaga CasgmeHHoO#r PumMckoii wuMmnepum U ociabneHus BepxoBHOU Biaactu Ilarmbl
OCYILECTBJISIBIIIEECS] UMM PETYJIMPOBAaHUE OTHOILIEHUI MeXTy rocyaapcTBaMu 3anagHoi EBpornbl yrpaunBaet
obutoe 3HadyeHue. Co3maeTcsi BaKyyM HOpPMaTUBHOTO peryaupoBaHus. Ho M Bcero sToro okasajioch
HEIOCTATOYHO TSI TTOSBJICHUS MAEH MEXKIYHAPOTHOTO IpaBa. Ee MosiBIeHWe CTUMYJIMPOBAIOCH M OOIIEH
aTMocdepoli pacTyIIIero Xaoca U CTpaIaHUi OT HeIIPEePhIBHBIX BOIH, ITOCJICIOBABIINX MTOCIe Kpaxa PuMckoii
umnepuu. K. Ban BoieHxoBeH nuiieT, 4To K KOHLY XVI B. CJIOXUINUCH «aJCKHE YCIOBUS XKU3HN».

JIuire B3aMMHOE HCTOLIEHHE KaTOJIMYECKMX U IPOTECTAHTCKUX TOCYIapCcTB B xoae TpualaTuiaeTHEH
BouiHBI (1618—1648 rr.) MOOYOMIO TpaBUTE]IEH B3aKIIOUYNTh Becrtdanbckuii Mup. MUpPHEBIA TOTroBOP
3aKpernu HOBYIO CHUCTEMY MEXIYHAapOIHBIX OTHOIIeHU B 3amamHoil EBpome, cucteMy He3aBUCUMBIX
HaAIlMOHAJIBHBIX TOCYIAPCTB. B 3THX yCI0BUSIX M BO3HUWKIIA WAES MCIIONB30BAaTh MPABO IJIST OIpaHUUYCHUS
MIPOM3BOJIa BO B3aMMOOTHOIIICHMSIX TOCYIaPCTB.

[MomaepkmBa 3T MOMEHTBI, C TEM UYTOOBI ITOKa3aTh, C KAKMM TPYIOM MPOKJIaabIBaia cebe IyTh cama
uaes MeXIyHapomIHOTO IpaBa. JIMIIIb 110 HACTOSATEIbHOMY TPeOOBaHUIO KU3HU BO3HUKJIA MBIC]Ib IIEPEHECTU
MO3UTUBHBIA OMBIT IPABOBOIO PErYJIMPOBAHMSI BHYTPU FOCYAApCTB HAa UX OTHOLIECHUS APYr C IPYroMm. Dr1a



MBICJIb SIBHO MpocMaTtpuBaetcs B Tpyaax 2K.-2K. Pycco u JIxx. Jlokka. [Tpu aTOM ciienyeT yuuThIBaTh, YTO, KaK
mameT B.C. HepcecsaHil, «B oOIIENCTOPUYECKOM TIaHE TEpBOil (POPMOIT CBETCKOI MIEOJIOTMH, KOTOpast
OTTECHWJIA PEJINTUI0O UM 3aHsja TOCIOJACTBYIOIIME MO3ULIMKU, ObUIO HIOPUANYECKOE MMPOBO33PEHUE —
KJIACCUYECKOE MUPOBO33PEHNUE OypXKyasum»!.

Kaxk 1 BHYTpU rocygapcTB, B MEXIYHAPOIHBIX OTHOLIEHUSIX HOPMBI (POPMUPOBAJIUCH C UCITOJIb30BaHUEM
pUMCKOTO TMpaBa. MeXrocygapCTBeHHbIE OTHOIIEHUSI PEryJIMpPOBAIIMCh MO aHAJOTUM C OTHOIIEHUSIMU
YacTHBIX JTUll. CyObeKTOM MEXIYHApOIHBIX TTPABOBLIX OTHOIIEHUI ObLT MOHApX. MeXIyHapoaHO-IIpaBOBbIE
KOHLEMNLMUU ellle J0Jroe BpeMs HOCWIM ITPEeUMMYIIECTBEHHO LMBWIMCTMYECKUIN XapakTep. B ocHoOBe
PHMMCKOTIO TpaBa JIeXKaJIO PaBHOIPABUE YACTHBIX JIML, B OCHOBE MEXIYyHAapOAHOrO MpaBa — paBHOIpPaBHUE
rocynapcTs.

WUnesa mexayHapoaHOTo TpaBa Obljia copMyarMpoBaHa B Tpyaax opuctoB Ha pyoexe XVI—XVII BB.

Cpeau Hux Hanbonee BUAHLIM Obln ronnaHAcKMia topucT, 6orocnos, aunnomart MNyro Mpouuin (1583—1654 rr.). B cBoem

Tpyae «O npaee BOViHbI 1 Mupa» (1625 r.) oH BnepBble AeTanbHO 060CHOBA CyLLECTBOBaHME «MNpaBa, KOTopoe onpeaenset

OTHOLLEHUS MEeXAy HapodamMu uanv ux npasutensMu». B npakTuke rocyfapCTB €My He yaanocb HalTu Joka3aTesnbCTB

CYLLECTBOBaHUS Takoro npasa, Mo3TOMY ero MCTOYHMKM OH ULLIET B Npupoae, bore, Mopanu. BMecTe ¢ TEM OH AOMNYCKaeT, 4To

«M3BECTHblEe MNMpaBa MOrMM BO3HUKHYTb B CWJTy B3aMMHOI0o corfalleHns Kak mexay BcemMun rocygapcreamMmu, 1ak n mMexay

GONbLMHCTBOM Ux»'. Te Xe MPUYUHbI ONPEeaenvIn 4OMUHMPOBAHME eCTEeCTBEHHO-MPAaBOBOrO HanpasieHUss B OOKTPUHE
mexayHapoaHoro npasa B XVII n XVIII BB.

B paccmaTpuBaeMblil TIepHoJ IOPHCTBI HE TMPOBOIWJINA YETKOTO pa3IMIMs MEXIy BHYTPEHHHM W
MEXIYHApOIHBIM IIpaBOM HHU IT0 cepe OeHCTBUSA, HU IO HOPMAaTUBHOMY Martepuairy. JINImb B majabHenIeM
HAYMHAIOT [OKa3blBaThb, YTO JaXe eCTeCTBEHHOE IIpaBO HE MOXET IIPUMEHSThCSI K CYBEpEHHBIM
rocymapctam 0e3 yyeTa uX IpUpOIbI.

Tpyasl IOPUCTOB ChHITpaid, TMOXadyi, MJIAaBHYIO pOJb B 3apOXICHMU MEXIyHAPOIHO-IIPaBOBOIO
co3HaHUs. YTo Xe KacaeTcs MPaKTUKK TOCYAapCTB TOTO BPEMEHM, TO O Hell 3Toro He cKaxelnb. OHa JoJToe
BpeMsI He BOCIPMHMMAJIa HACI MEXIYHApOOHOTO IIpaBa, XOTS IopuUaWdecKass apTryMeHTaLMsI
HCITONTb30BasIachk auiiomaTtueii. [TokasarenpHa B 3ToM 1iaHe Kaura [1.I1. Hlacduposa, BUIe-KaHIIEpa IIpU
Iletpe I. KHura nmocBsieHa 000CHOBAHUIO 3aKOHHBIX MPUYUH IJig BOWHBI npotuB llBenuu u cogepkut
CCBUIKM Ha mpaBo HarypajibHoe. Cam IleTp I cumTai, 4To MOroBOpHI COOMIONAIOTCS B CHIIy Y€CTH JaHHOTO
CJIOBa, T.€. B CUJIy MOpaJu.

HopMmbl  apucTOKpaTMYeCKOW  MOpajdyd  IIPOJOJDKATA  OCTaBaThCs  BaXHBIM  PETYISITOPOM
MEXTOCYIapCTBEHHBIX OTHOIIECHWM, KOTOPBIE PACCMATPUBAIMCHh KaK MEXJIMYHOCTHEIC CBSI3M CYBEPCHOB.
XapakTep IIOJUTHYECKOM MOpajiy TOTO BpPEMEHM OITMCAH WTAIBIHCKUM IIOJUTUYCCKAM OeATeNieM U
ucropukoM H. MakuaBemm (1469—1527 rr.) B ero tpynme «locymapw» (1513 r.). IlpeBbllie Bcero, Io
MakuaBeJuii, CTOUT «IOCYIapCTBEHHBIM MHTEPEC», BO MMsI KOTOPOrO IOIYCTMMO MCIIOJb30BaTh JIIOObIE
cpeacTBa. He Mory B CBSI3U C 3TUM HE 3aMETUTb, UTO M CETrOIHSI roCylapCTBa IMPOIOJIKAIOT BbIABUIaTh Ha
TEepBBIN TUIAH CBOM HAIIMOHAIbHBIC MHTEPECH, HEe OTAaBast ceOe OTYeTa B TOM, YTO B YCIIOBUSIX TJI00ATN3aIINN
00€eCITeYNTh HAIlMOHAIBHEIE MHTEPECHl MOXHO JIUIIh COBMECTHBIMH YCWIMSMU BO B3aMMOCBSI3U C OOIIMMU
WHTepecaMr. MaKuaBe I YTBEep:KIaJl, YTO BEJIMKHE MIejla TBOPIJIM KaK pa3 Te ToCydapH, KOTOPHIE Maio
CUNTAJIMCh C OOCIIAHUSIMM, yMeIu oOMaHbIBaTh. OHU ONIOJEBaIM TeX, KTO IIojarajcs Ha YeCTHOCTD.
JIurioMaTyisl pacCMaTpUBaiach Kak MCKYCCTBO JIKU M BEPOJIOMCTBA!.

Bce »TO cTOSsIO Ha MyTWM YTBEPXKIEHUS MEXIYHApOAHOro IipaBa. TeM He MeHee pa3BUTUE
MEXIYHapOIHBIX OTHOIIIEHW TpeboBasio cBoero. Bo3HMKAIOT Bce HOBBIE OOBIYAM, 33 KOTOPBIMHU B OOJIBIIEH
WIN MCHBIIEl Mepe IIpU3HAETCS IIPAaBOBOI XapaKTep. B UYacTHOCTHM, 3aKperursieTcss IpPaBOBOM CTaTyc
nurioMaToB. @opMupyeTcss MHCTATYT KOHCYJIOB IION BIMSHHEM TpeboBaHUU ToproBiau. I[lom Ttem ke
BJIMSIHUEM YIIyYIIAJoCh IPAaBOBOE ITOJIOXEHHE MHOCTpaHIeB. Pa3BuTHEe MOpPCKOM TOPIOBIM IIPUBENO K
MPU3HAHUIO TIPUHIIUIIA CBOOOIBI OTKPBITOIO MODSI.

Yro Xe KacaeTcsl BOGHHBIX OObIYaeB, TO OHM, TOXaAIYH, CTallU elle 6osee xecTokumMu. HaemMHble apMuun
colepXalich B 3HAUUTENIBHOM Mepe 3a cueT rpabdeka. HaceeHHBIE ITyHKTBI pacCMaTPUBAINCh KaK TOObIUA U
MOABEPTaAINCh pa3rpadliecHN0. BOCHHOIICHHBIX CUMTAIM TMpecTyImHUKaMU. Jlake COOCTBEHHBIX pPaHEHBIX
OCTaBJISUIN O3 TIOMOIIIH.

Cka3zaHHOe paHee IaeT OCHOBaHHUS IS BBHIBOAA, UTO KJIACCHMUECKOE MEXIyHapoIHOE IPaBO Hayajo
ckinagpiBaThess B XVI—XVII BB. BosHukia mokrpuHa MexayHapogHoro mnpasa. Hawano ¢gpopmMupoBatbCs
MEXIYHapOIHO-IIPaBOBOE CO3HaHME. JHAUMTEIbHOE YUCI0 MEXIYHAPOIHbBIX HOPM CTajld pacCMaTpUBaThCs
KaK TpaBoBEIe. Bce yale ropuamdeckast apryMeHTAlsT MCIIOJIb30Bajach TuruioMaTueil. OgHAKO B IIEJIOM
MpOoILIeCC CTAHOBJIICHUS MEXAYHApOMTHOTO IIpaBa IIPOTeKaJ TpyaHO. IIpM3HaHME IIPaBOBOrO XapaKTepa
MEXIYHApOOHBIX HOPM Ha CJIOBaX HE NIPHUBEIO K YBaXCHMIO MX Ha aene. CBHUIOCTEIHCTBOM TOMY MOTYT
CITyKUTb U TPYIBI TaKNX aBTOpUTeTOB, Kak M. Kant 1 B.®. ManuHoBcKuMii, HanucaHHbIe Ha pyoexke XVIII u
XIX BB. I3 HUX BUIHO, YTO K 3TOMY BpeMEHM HJes MEXIyHApOAHOTrOo IpaBa obpena npusHaHue. OgHaKo
COCTOSIHME BOMHBI OBLIO MOCTOSIHHBIM. MeEXIyHapogHOMY IIpaBy OTKAa3bIBalOT BO BCSIKOM YBaXKEHUU.
«YmuButenbHo, — nucan M. KaHT, — 4To C/lI0OBO ,,lIpaBO“ HE M3THAHO elle IMOJHOCTbIO W3 BOEHHOI
MOJIUTUKI» 2,



2. Paspurme (1739—1919 rt.)

IIpunsgTo cuurath, yto XIX B. Jajq YeJOBEUECTBY LMBWIM3ALMIO U KYJIbTYpy. DJIEeMEHTOM 3TOM
LVBUJIM3AIMA U KYJbTYPbl SIBWJIOCH MEXAyHapoiaHoe TipaBo. Hambosiee mporpecCMBHBIE B3IJISIALI Ha
MEXIYHapOOHBIC OTHOIICHMS M IIPaBO TOTO BpEeMEHM WM3BECTHHI KaK wWaen Bemmkoit dpaHIIy3cKoi
pesomonu 1789 r. OcHoBaMu BHeITHeH MOMMTUKKA PpaHIUK OBUIM ITPOBO3INIAIICHBI BCEOOIIUA MUP U
TIPUHIIUITBI CIIPABEIJIMBOCTH, OTKA3 OT BCSIKOM BOMHBI C IIEJIbIO 3aBOCBAHMSI.

PeBosroniust 3aMeHUIa CyBEPEHUTET MOHApXa BEPXOBHOI BJIACThIO HALIMU, YTO UMEJIO BAXKHOE 3HAYCHUE
IUJIS. YTBEPXKIEHUsT MEXAYHapOAHO-IPaBOBOM CYOBEKTHOCTM rocymapcta. Koib ckopo Hapoa — XO3SIMH
TEPPUTOPUU, TO MOHApX HE BIIpaBe €I0 pPacIopsKaThCs. B mpakTuky BBoauTcs TuteOucuuT. [lpm
npucoennHeHnn K Opannum ABuHbOHA M CaBoiim B 1791 1. OBUIO IIPOBEIEHO TOJIOCOBaHME Ha
MIPUCOCTNHSIEMBIX TEPPUTOPHSIX.

B usBecTHOI1 aexmapauuu abb6arta I'peryapa, moarotoBieHHON Mo 3amaHuio KoHBeHTa, HO TakK U He
MPUHSTON UM, TTPOBO3IIAIIAICS MPUHIIUIT paBHOIIPABUSI TOCYAapCTB HE3aBUCMMO OT CYIIECTBYIOLIETO B HUX
CTPOSI ¥ TOJIUTUYECKOTO 3HaYeHUs. [IpoBo3riamanock, YTo JOTOBOPHI JOJIKHBI coOmoaaThesl. BMecte ¢ Tem
B KoHBeHTe ObLIO 3as1BJIEHO, YTO TOTOBOPHI TUPAHOB HE MOTYT CBSI3bIBATh CYBEPEHUTET Hapoa.

Bbreum cpopmynmpoBaHbl HOBBIE OCHOBBI IIpaBa BOMHBI. COINIACHO 3THM OCHOBaM, JOIYCTHMMA JIMIIb
BOITHA 00OPOHUTEIbHAS, BOTHA B 3aIIMTY ITOIIPAHHEIX IIpaB. BparoM MoxeT OBITh TOJIBKO TOCYIApCTBO, a He
monu. Otcioga — TpeboBaHME TyYMaHHOTO OOpallleHHs C IUIGHHBIMHU, HEIPUKOCHOBEHHOCTb YaCTHOM
COOCTBEHHOCTH, YBaXXEHUE MPaB MUPHOIO HAaCEJICHUS.

B KOHCTUTYLIMOHHOM TIpaBe OOHApPY>XMUBAIOTCSI CBUIETENBCTBA TOTO, YTO MEXIYHAPOIHBIE JOTOBOPHI
pacIeHNBAIOTCS KakK akThl opuandeckre. Koncrurymuss @panmun 1795 1. cogepxaina gpopmyiy: «1oroBopsl
BcTymaoT B cuiay». A KoHctutyumst 1791 T., yCTaHOBMB, YTO WHOCTPAHIIBI MOMYMHEHBI (DpaHILy3CKUM
3aKOHAM HapaBHE C MECTHBIMHU TpaxIaHaMM, OTOBOPWIA, YTO COIJIAIICHUsI ¢ MHOCTPAHHBIMH AepsKaBaMu
MOTYT MpeaycMaTpUBaTh UCKIIOUEHMS U3 3TOTO IIpaBuUJa.

CchUIKy Ha HeUTO OJ1M3K0e MEXIyHAPOIHOMY IpaBy MOXXHO OOHapYyXUTh B aMepuKaHcKoi leknapaiu
He3aBUCUMOCTH 1776 I., IpOBO3IJIaCUBIIEl MPaBO HApOja 3aHATh HE3aBHUCHMMOE IOJIOXKEHHUE, «Ha KOTOPOE
eMy JaloT MpaBo eCTeCTBEHHbIE U OoKecKue 3aKoHbl». Ocob60 otMeuy, uto KoHnctutyuus CIIA 1787 r. siBHO
MpHU3HaAIA IOPUANIECKYIO CIUIy JTOTOBOPOB B HAIIMOHAJIBHOM IIpaBe M ITOCTaBWIA MX HAa OOWH YPOBEHB C
denepalbHEIMU 3aKOHAMH.

Hanuuue mporpecca oueBUIHO, HO 11I€] OH TPYIHBIM MyTeM. HarosneoH congaTckum carnoroM pactTonTal
OnaropofHble TMPUHLMIBL PeBOMIOLMM. ['ocymapcTBa, KOTOpble BEJM IPOTUMB HEro BOWHY, T'OBOPUJIM O
BEPHOCTH MPUHIMIIAM CIIPaBEIJIMBOCTH, HEBMENIATEIbCTBA U JaXe caMOOoIpeie/ieHus, HO, oJiepXkaB Imooery,
orpexyiuch oT Hux. B 1815 r. Poccus, Actpust u Ilpyccus noanucanu AKT o CBSIIEHHOM COM03€, K
KOTOPOMY TIDUCOCMUHWINCh, W Jpyrue rocymapctBa. OTOpocuB caMoompenesieHue, paBHOIPABUE,
HEBMeEIIATeJIbCTBO, BO TJIaBY yIJla ITOCTABUB IIPHHIIUIT JETUTUMMI3MA, COIJIACHO KOTOPOMY JIMIIB 3aKOHHAS
IUHACTUSL ObLIa BIpaBe 3aHMMAaThb IIPECTON, 3TU AEpXKaBbl MPUCBOMIM ceOe IpaBO BMEIIMBATHCS BO
BHYTPEHHUE Jiejla CYBEPEHHBIX TOCYAapCTB. bbLT CO31aH CO03 MEXAYHAPOAHbIX XXaHIapMOB.

BMmecte ¢ TeM ObLIM NMPUHSTHI U JOKYMEHTBI, KOTOpbI€ HEJb3sl HE OLICHUTh IO3UTHUBHO (0 CBOOOIE
TOPTOBOTO CYJOXOACTBA TI0 MEXAYHAapOAHBIM peKaM, O 3alpelleHUU HEerpoTOproBiv, O paHrax
IUTIOMATUIECKUX TIPEACTaBUTENICH).

B monutnyeckoii chepe MEXIyHAPOTHO-IIPABOBOES PETYIMPOBAHUE OCTaBaIOCh (pUKIMEl. MexaHM3M
NIECTBUSI TOTOBOPOB B 3TOI 00J1aCTU ObLT MOJIMTUYECKUM. B MeXIyHapomIHOM IIpaBe He ObLIO OOILIMX Iieeit
Y MIPUHIIUMIIOB, HEOOXOMUMBIX /I 00beAUMHEHUS HOPM B cucTeMy. I1paBo ObLIO IIIMPOKO AUCTO3UTUBHbBIM, T.
€. MPEeNoCTaBIsIO HEOIPAaHWUYEHHBI MPOCTOP IJIs OTCTYIIEHUSI OT €ro OOIIMX HOPM IyTeM COIJIallleHUI
MEXIy OTHEJIbHBIMM TOoCydapcTBaMM. [ OCITOACTBOBajia CBOOOAA JOrOBOPOB — JIOTOBOP C JIIOOBIM
comep:KaHeM OBLI IIPaBOMEPEH.

Bo BrOpoit monoBuHe XIX B. OCTpO BCTal BOIIPOC O IIPABOBOM PETYIMPOBAHUM MEXIYHAPOIHOTO
TpaHcropTa u cBa3u. [laprxkckas gexiapaius 1856 r. onpenennia pexKM TOProBOro CyI0XOACTBA BO BpeMs
BoliHbl. CdopMupoBasicsi pexXuM CBOOOIBI TOPTOBOTO CYIOXOJCTBA MO MEXIYHApOOHBIM pekam: PeiiH,
Hynaii, Onp6a — B EBponie, Muccucunu u Cs. JlaBpeHTuss — B AMepuke, Konro u Hurep — B Adpuke.

B 1874 r. moamucaH akt o0 ydpexneHuu BceMUpPHOro MOYTOBOrO COM03a, KOTOPBINA YCTAHOBUJ
CBOOOAHBII TPAH3UT MUCEM U MOCHUIOK Yepe3 TEPPUTOPUM YIACTHUKOB. B 1875 r. mpuHUMAaeTCs: KOHBEHLIMS
o TenerpadHom coroze. B 1890 r. 3akim09aeTCSI MHOTOCTOPOHHSISI XKeJIe3HOAOPOKHAsI KOHBeHIUsI. Pa3puTue
MEXIYHAPOIHBIX YKOHOMUYECKUX CBS3€i MOTPeOOBa0 aKTMBU3AIlMM IIPABOBOIO PETYJIMPOBAaHUS B ITOM
obacTu.

K xonny XIX B. 3aBepiuuiicsl pasiesl MUpa MeXIy KOJOHMAJAbHBIMU AepxkaBamMu. Kpome KoJIOHUIA,
KOTOpBIE HETTOCPEJACTBEHHO YMPABJISINCh YNHOBHUKAMM METPOITIOINH, CYIIECTBOBAIM TakKXKe TIOJYKOJOHUM
W 3aBUCUMBbIE TOCYIAapCTBa, KOTOPHIM OBUIM HaBs3aHBl KabajibHbBIE IOTOBOPHI. Hekoropsle (opMaibHO



He3aBUCHMEIC CTpaHbl, HampuMep Kwurtaif, ObiM pasneneHbl Ha cdepbl BIugHUS. B odopMiieHnn
KOJIOHMAJTBHO# 3aBUCUMOCTH MCITOIb30BAINCH T€ WM MHBIE MEXXIYHAPOTHO-TIPABOBEIC aKThI.

B 11e710M X€ KOJTOHMAIbHEIE M 3aBUCUMBIEC CTPAHBI CTAIM OOBEKTOM CHEIOK KOJTOHHAIBHEIX IePKaB.

B Hawane Beka 6GputaHckuii topucT . [keHKMHC nucan: «OB6Lwenpu3HaHHO, Y4TO HOPMbl MeXAyHapoaHOro rnpasa
NPUMEHSIIOTCS TOMBbKO K XPUCTMAHCKMM CcTpaHaMm B EBpone 1 Amepuke». A eCnv HeKOTOpble N3 HUX «BOOOLLE NMPUMEHUMbI K
HEXPUCTUAHCKMM FOCYAAPCTBaM, TO NMPUMEHSIIOTCS CO 3HaYUTENbHOM Moaudukaumein»'. Takum o6pas3om, MexayHapoaHoe
npaeso CNyXwuno pganeko He BCeM U He BCeM OAUNHaKOBO. BONbLWMHCTBO HaceneHusa nnaHeTbl Obino OTCTpPaHEHO OT
MeXayHapoaHoro npasa.

B xonume XIX B. cTajio OILIyTMMBIM IbIXaHWE MpUOJMKawoulelcs Oosblioil BoiiHbL. B 1899 r. mo
nHuIatuBe Poccnu Obl1a co3BaHa TepBast ['aarckast KoHbepeHIIUS Mupa. Poccus mpenioxmia 3aMOpPO3UTh
pa3Mepbl BOOPYXKEHHBIX CHUJI M BOEHHOro OomxKeTa, TaK KaK OCOOEHHO OCTpO ollylliaja 3TO Opems.
IMonmaepxku mpeaoXeHne He MOyYUIo, W MIes OTpaHMIeHUs] TOHKM BOOPYXKEHU MpoBammiack. Bmecro
3TOTOo OblJIa OCYIIECTBIeHAa KoauUKalsg 3aKOHOB 1 00bIuaeB BOIHBI. Ellle 0oJiee mojHas KoguduKalus B
9TOM 00ylacTH ObLIa coBepiieHa BTopoit I'aarckoit koHdepeHiuel mupa B 1907 r. KoHdepeHiuu cranu
3HAUUTEJbHBIM IIarOM B Pa3BUTUM MeXAyHapomHoro mpasa. Ocob0 oTMedy MNpPUHSITHE KOHBEHLUHU O
MHPHOM pa3pellleHNH CIIOpOB 1 yupexxaeHne [1ocTOSTHHOI majlaThl TPETEHCKOro cyaa.

Takum o6pa3oM, B paccMaTpuBaeMblii MEpUOI MeEXIYHApOAHOE IpaBO MNPEAOCTaBJSIIO ILIMPOKKE
BO3MOXKHOCTH IUTSI TIPUMEHEHUSI CHJIbI, BOMHA CYMTAIACh 3aKOHHBIM CPEACTBOM ITOJUTUKN. B 3HAUNTEIHHOM
Mepe OHO ObLIO TpaBoM BOMHBI. [IpaBo oTpaxkano peaJlbHOCTHM BPEMEHM, HO IIPOTUBOPEYMIO CaMOi uiee
npaBa. Ha 3To oOpaiasi BHUMaHHUE MBICIUTENIN TOro BpeMeHU. OHO pacXOomWwIOoCh U ¢ IPEICTaBICHUSIMU O
MOpaJu, CIpaBeaJIUBOCTH.

IIpaBoBOE peryimpoBaHWe MEIJIEHHO BBIIEISTIOCH B CAMOCTOSATENBHBI BHUA — PETYIUPOBAHUSI
MEXIYHAPOOHBIX OTHOIICHMI. Boblneil 9acThl0o OHO CIMBAJIOCh C WHBIMM BUIAMH PETYIMPOBAHMS
(TTOIMTUYECKUM, PETUTHO3HBIM, MOPAIBHBIM). MeXaHn3M IeMCTBUS MEXIYHAPOTHOTO IIpaBa HaXOMUJICS B
3a4aTOYHOM COCTOSIHMM. BHyTpeHHee IIpaBO TOCyZapCTB HE CO3JaJ0 MEXaHU3M pean3aluu
MEXIYHAPOIHBIX HOPM.

Tpe3Bo olleHMBass HEIOCTaTKM MEXAYHapOAHOIO IpaBa TOTO BpPeMEHM, Halo CKa3aTb, YTO €1Ba JIU
MOXHO OBLJIO OXHJATh 4ero-tTo MHoro. KakoBo o0l1lleCTBO, TAKOBO U IpaBo. TeM He MeHee mporpecc ObLT
OIIYTUMBIM. MEeXIyHapomHOEe TIPaBO CTaJl0 HEOOXOOWMBIM PETYJISITOPOM 3HAUYMTENIBHOTO 00beMa
MEXIYHApOOHBIX OTHOIIEHWH. BBUT HaKOIIJIeH HOPMAaTUBHBII MaTeprall, 3aJI0KeHBI Hadalla MEeXXIyHapOITHO-
MpaBOBOI0 co3HaHuUsA. HameTuiauch caBuUrM M BO BHYTPEHHEM IIpaBe, KOTOpPOE, HAIpUMEp, 3aKpEeITuyio
MPUBWIETUA WHOCTPAHHBIX MOUILIOMATOB, YCTAHOBWJIO IIPABOBOM pPEXMM MHOCTpaHIEB. B HEKOTOpPBIX
CTpaHaX YTBEpXKAaeTcsl NOKTPUHA «OOIIENpU3HAHHBIE HOPMBI MEXIYHApOIHOIO IpaBa — YacTh IIpaBa
CTpaHBI».

3. JlokTpuHa

B paccmaTpuBaeMblii epuoa JOKTPUHA MEXIYHAPOJHOTO MpaBa IMOJy4Yusia 3HAYUTEIbHOE Pa3BUTHE.
MexnayHapogHoe IIpaBO HAYMHAIOT M3ydaTh B yHUBepcuTeTaXx. OHO IIpMBiIeKaeT K cebe BHMMaHUE
dunocodoB. Maen MexXayHapoOaHOIO MpaBa MyCTUIU KOPHU B 0011IECTBEHHOM CO3HAHUM.

Poct mpakTuyeckoro 3HaYeHMSI MEXIYHAPOOHOTO IIpaBa IIOTpeOOBall pa3pabOTKM KOHKPETHBIX
BOIIPOCOB U 00JIee TOYHOTO OIPEHE/ICHUS COMEpPKAaHMUSI €ro HOPM. B pesynprare CHM3WICS YIOSIbHBIM BecC
€CTEeCTBEHHO-TIPABOBOTO HANpaBJICHMUSI B JOKTPUHE W BO3POCIO BIWUSHHE IIKOJBI O3WUTHUBHOTO IIpaBa.
Ocoboe MeCcTO B Heil 3aHSIM OpuTaHCKKe M amepukaHckue opucthl (I. Yuron, P. @mwimumop, Ix. Kenr,
Jx.Myp u np.). OHM B OCHOBHOM COOMpaJM MaTepHaybl IPAaKTUKU, HE OOKa3blBasi HEOOXOIMMOCTHb
CYIIIeCTBOBAaHMS COOTBETCTBYIOIINX HOPM 1 BO3IEPKMBASICh OT KpUTHIECKOTO aHanmm3a. [1pu a3ToM n3ydanachk
U BO3BOJMJIACH B IIPaBO MPEUMMYILECTBEHHO ITPaKTUKa COOCTBEHHBIX cTpaH!. HalroHanmn3M ObUT B TOM MU
WHOI Mepe MPUCYIIL IOpUCTaM U IPYTUX CTPaH.

JOMUHMpYIOIIMM HampaBJIeHWEM CTajJlo CMEIIaHHOE, COueTalllee eCTeCTBEHHO-IIPAaBOBON U
MMO3UTUBHO-TIPaBOBOM momxoxa. [IpakTmka comep:Kajla HeOOCTaTOYHO Marepuaja. [1oaTomy maxke KpaiiHUE
TMO3UTUBUCTHI BBIHYKIECHBI OBITA MCKATh WHBIE NCTOYHUKH JIJIS BOCITOJTHEHUS TTpo0esioB. HOpMBI BRIBOIUIIN
He TOJIbKO U3 MPAKTUKU, HO U U3 «IIPUPOIbl MEXIYHAPOJHOTO OOIIECTBAY.

B mpakTHMKe rocymapcTB HOPMBI MEXIYHApPOIHOTO IIpaBa YTBEPXIAIWUCh C TPYIOM. B pesyiabTaTe
MOJyYMjIa pa3BUTHE THIIWYHAS UISI JOKTPUHBI TCHACHIIMS: XKEJaeMOE BBIIABAJIIOCH 3a IEHCTBHTENIBHOE.
MexayHapogHOe IpaBO OMUCHIBAIM TaKMM, KaKUM OHO HOJDKHO OBLIO OBITH IO MHEHMIO aBTOpa, UTO
CHMKAJIO LIEHHOCTb TPYIOB KaK UCTOPUYECKUX CBUIETEIIbCTB.

J0OBOJILHO MEIVIEHHO MPOMCXOAUI0 (hopMUPOBAHUE MOHSITUS MEXIYHApOAHOIO IpaBa KakK SIBJICHMS
CaMOCTOSITEIBHOTO OTHOCHUTEJIBHO HAIIMOHAJIBHOTO TIpaBa. B 3ToM oIHa M3 MPWYMH MOSIBIICHUS KOHIICTIIINI
BHEIIHEro rocyJaapcTBeHHoro npapa. Ee Haubosiee BUIHBIM TpeacraButesieMm Obu1 I. I'erenb, a B Poccun —
H.A. be3o6pa3zos!. CommacHO 3TOil KOHLIEMIUK, TOCYIAPCTBO CaMO CO3JaeT U OTMEHSIET IIPaBOBbIe HOPMBI,



pEeTyJIMpPYIOIINE ero BHEITHNE CBSI3U. B 11eJ10M KOHIIEIIIAS OTHOCUTCS K KaTerOpuy HUTUJIUCTHYECKUX, T.C.
OTPHUILIAIOIINX MEXIYHAPOIHOE IPABO KaK TAKOBOE.

Jpyroit HUTUJIMCTUYECKONM KOHIIEIIIIMEH ObIJIa Ta, COMIACHO KOTOPOIl MEXIyHAPOIHOE IPAaBO HE MMEET
IOPUANYECKOM CUJIBI M B JIy4IIeM CJIyJae €ro MOXHO CUMTaTh MO3MTHBHOW Mopaablo. HeT mexaHusma,
MoJ0OHOI0 TOMY, UTO MMEETCs Y HallMOHAJIbHOTO ITpaBa, HEeT U TpaBa.

B cBA3W ¢ 3TUM xo4y 06paTuTh 0cob0oe BHMMaHWe Ha MHTepecHyto Mbicib XK.-XX. Pycco. OH nucan o npoTMBopeynn
YCTPOICTBA YeNoBEYEeCTBa, KOTOPOE OH BMAEN B TOM, YTO KaXAblI YENOBEK MOAYMHAETCS 3akoHaM OOLLEeCTBa; Hapoabl Xe
nosb3yloTCA €CTECTBEHHON CBOOOAONM, YTO YPEBATO CaMbIMW HEraTUBHLIMUW MOCNEACTBUSAMU. «HYTO Xe KacaeTcs TOro, 4to
06bI4HO Ha3bIBAOT MPaABOM HApPOAOB, TO SICHO, YTO €ro HOPMbl MPW OTCYTCTBMW HakasaHWs 3a WX HapylleHue, CyTb
XUMeEpbI...»2 EAUHCTBEHHbIN BbiIxoA, XK.-)XX.Pycco Buaen B co3gaHnm koHdeaepaumm eBponenckmux rocyaapcTs.

Bo BTOpo nonosuHe XIX B. nosiy4aeT pacnpoCTPaHEHME KOHLUENUMS peanvu3mMa, KoTopas AOBOJIbHO BAUSITENbHA U B
Halun OHW B psae cTpaH. EGQUHCTBEHHBIM 3aKOHOM MEXAYHapPOAHOM XXU3HN €€ CTOPOHHUKM cyuTann cuny. BuaHbelih HemMeukuin
topucTt P. MepuHr ytBepxaan, 4To «NpaBo — 3TO MOAMTMKA Cwuibl». Ero mocnemoBatenn 10puUCTbI-MEXAYHAPOOHUKM APYTrUX
CTpaH NOATBEPXAanu, YTO NpaBo 6e3 cuibl — MeyTas.

Bce 3Tu KoHILIEMIMU MMENIM OCHOBY B peajibHOM XXU3HU. Te, YTO OTCTauBaIu IOPUINYECKUI XapaKTep
MEXIYHApOJHOIO IpaBa, OTPaXaJM TNOTPEOHOCTh MEXAYHAPOAHbIX OTHOIIEHWI B  IPaBOBOM
peryivupoBaHuM. HUTWIMCTBI OTpaXajlu TOCHOACTBO CHJIBI M HEPa3BUTOCTb MeXaHU3Ma JeWCTBUS
MEXIYHapOJHOTO IpaBa. XapaKTePHO, YTO HUTUIUCTUUYECKUE KOHLIETTLUM He MOJyYUIn pacnpoCTpaHEeHUSs B
JauTepatype. 3aTo Cpeld IOPUCTOB-MPAKTUKOB W JUILUIOMAaTOB TaKOTo poAa KOHLEMNUUU ObUIU
pacnpocTpaHeHbl. B 1ieloM NOKTpHMHA Chirpaja CYyLIECTBEHHYIO POJib B CTAHOBJIEHMU MEXIYHAPOIHOIO
npaBa, B IPU3HAHWM 32 HUM IOPUANYECKOMN CUJIBI.

C pacmmpenueM yyactusg Poccum B MeXIyHapomHOW XXU3HM B CTpaHe HaYMHAET M3y4aTbCs
MeXayHapoaHoe mpaBo. OHO IpuUBIEKaJO0 BHMMaHUE He ToJbko topuctoB. M3 TpymoB A.H. Pamuniesa
BUIHO, YTO B €ro BpeMsl O MEXIyHapOAHOM MpaBe HeMaJlo MUIIYT, 4acTO Ha Hero cchbliatoTcsa. Ho xorma
MeX1y HapoJaMM BO3HMKAET BpaxJa, «CyIMsl UX €CTb MeU».

IlepBeIM yHIaMEHTAIBHBIM TIpom3BeneHWeM Obul Tpyn B.®. MammHosckoro (1765—1814 rr.)
«Paccyxnenue o Mupe u BoiitHe». B HeM ecThb pasnmen «O0I1eHapoaHbIe 3aKOHBI», B KOTOPOM T'OBOPHUTCS, YTO
HapoJbl, TOAOOHO MOANaHHBIM OTHOM AepKaBhl, JOJLKHBI COOOPA30BBIBATHCS C HEIIPEMEHHBIMU ITPaBUIaMH.
IIpennaragoch co3maTh oOIIMIA coio3 EBpombl co CBOMMM 3aKOHaMW M C OpPraHOM KOHTPOJSL 3a HX
COOJTIOICHEM TOCYTapCTBAMMU.

B navane XIX B. oTKpbIBaeTcs psii HOBbIX yHUBepcuTeToB (B [leTepOypre, Xapokose, Kazanu, Kuese u
Ip.), B KOTOPBIX IIpenojaeTcs MexXayHapoaHoe TipaBo. IlybiauMKyeTcss MOBOJBHO MHOTO paboT IIo
MeEXIyHapoaHO-paBoBeIM BorpocaMm. B 1873 r. mpodeccop MockoBckoro yHuBepcuteta M.H. Kanyctun
n3nan «Kpatkuit Kypc MeXIyHapOIHOIO IpaBa», B KOTOPOM M3JIarajach CUCTeMa MEXIYHapOIHOIO IipaBa.
ABtopoMm 0Oosiee 200 paboT Obl1 ero kosutera mo yHuBepcurery rpad JI.A. KamapoBckuii. [TognuHHBIM
WCTOYHUKOM MEXIYHAPOIHOTO MTpaBa OH CYMTaJ MPaBOCO3HAHUE Harbosiee 00pa30BaHHOM YacTu OOIIeCTBa.
Ha 37011 0CHOBE OH U MPETOXIIT KOAUGUIIUPOBATh MEXIYHAPOIHOE MPABO.

Ocob0 oTMeuy yxe He pa3 yrnomuHaslerocsi npodeccopa MNetepbyprckoro yHueepcuteta ®.®. MapTeHca. Ero
rnaeHbI TpyA — «CoBpeMeHHOEe MexayHapoaAHOe NPaBo LMBUAN30BaHHbLIX HAPOAO0B» B ABYX ToMmax. C 1882 r. oH Bblaepxan
HECKONbKO n3paHuii B Poccun 1 nepeBeneH Ha A3blkM MHOMMX CTpaH Mupa. locne aToro Tpyaa HEKOTOPblE COBPEMEHHbIE
paboTbl yuTaTh HenHTepecHo. d.d. MapTeHc ncxoamn U3 Toro, YTO B OCHOBE BCEX NPABOBbLIX OTHOLLEHUI IEXUT cama XM3Hb.
ME)K.D.yHaDO,D,HOB npaBoO TONbKO TOrga o6peTeT npO‘{HbIVI d)yH,D,aMeHT, «KOorga ecTteCTBeHHble U NUCTOopuHeCKMe 3aKOHbI
pasBuTMA HapoaoB OyayT BbiiCHEHbI». Cepbe3Hoe 3HaYeHre NpuaaBanoch Takum dakTopam, kak Mopasb, CrpaBeaIMBoCTb,
KOTOpPbIE O0J/DKHbI ieXXaTb B OCHOBE MeXAyHapoaHOoro rnpasa.

Oco60oro BHUMaHWSI 3acnyXuBaeT MNOOX04 K MPaBOBOMY PEryivMpoBaHWI0 Kak K PasHOBWAHOCTM ynpasneHus. B
MexayHapoaHoM ynpasneHun @.d. MapTeHc pa3nvyan ABe CTOPOHbI:

® yrnpaBfieHNe BHELUHMMW CHOLLEHSIMY rOCy4apcTBa C MOMOLLBIO 3aKOHOAa- TenbHOWM,
aAMWHUCTPATMBHOM 1 cynebHol BnacTen;
® yrnpaBfieHNEe MeXAYHAPOAHbIMU OTHOLLEHNSIMU COBMECTHBIMWU YCUITUSIMU TO- cynapcTs!’.

OLyTUMBI BKJIa4 B pa3BUTHE MOKTPUHBI MEXIYHAPOJHOTO IIpaBa BHECIM Yy4YeHble XapbKOBCKOTO
yHuBepcuteta. Mcronas3yss wucropmdueckmii  momxom, mpodeccop .M. KadeHoBckmit  000CHOBaI
MEePCHEKTUBBl Pa3BUTHUSI psfa MHCTUTYTOB MeXIyHapomgHoro mpaBa. Ocoboe BHUMaHUE OBUIO YIEJIECHO
komudukamuu. B 1859 r. .M. KayeHoBCKMii BBICTYMUI C AOKIaAOM B JIOHOZOHCKOM IOpUIUYECKOM
ob1ecTBe, TOe OOOCHOBAJI HEOOXOAMMOCTb WHTEPHAIIMOHAIBHOTO OOBCOIWMHEHHWS YCUIWMN YICHBIX IS
KomuduKamu MEXITYHapOITHOIO Ipasa. Muunurarusa yBEHYAJIacCh YCIIEXOM.
B 1873 1. O6bL1 yupexaeH VMHCTUTYT MeXIyHapOIHOTO IpaBa ¢ y4aCTUEM YYEHbIX MHOTUX CTPaH, KOTOPBIA
IIEMCTBYET W TIOHBIHE.

B 1875 r. B XapbKkoBe usnaetcs (pyHIaMeHTaIbHbIN Tpya mpodeccopa A.H. CtosiHoBa «OuepKu UCTOPUM
M IOTMaTUMKU MeXayHapomHoro mnpasa». B 1892 r. npodeccop B.I1. JaneBckuit myonukyet «ITocobue mo
WCTOPHUH U CUCTEME MEXIYHAPOIHOTO IIpaBa». 3amada MeXXIyHApPOIHOTO IIpaBa BUAUTCS €My B IIPaBIJIBHOM



COYETAaHMM CYBEPEHUTETA C MEXAYHAPOIHO-IIPABOBBIM OOIEHMEM. ABTOP IOKA3bIBal HECOBMECTUMOCTh C
MEXIyHapOAHBIM IIPAaBOM IIPOEKTOB CO3IaHUs HAArOCYIapCTBEHHOM BIACTH.

BumHble 10puCTBI-MEXAyHapoaHUKKU pabotam B KueBckoMm yHuBepcurete. Cpenu HuX Haumbosee
KpynHo#t ¢urypoii Obl1, nmoxanyii, B.A. He3abutoBckuii, 3aHSIBIIMI Kadeapy MeXKAyHapOIHOIo IpaBa B
1853 r. u ocraBaBlMiics Ha Hell B TedyeHue 30 jeT. OcoOGEeHHO OCHOBATEJbHO MM pa3paboTaHa MpobdiemMa
MEXIyHAPOAHO-IIPABOBOM CyObeKTHOCTUM TocymapcTBa. B.D. I'pabapp mnucaa o HeM: «YYeHBIA, II0
JIAPOBAHUSIM CBOMM HE UMEIOIINI PABHOTO CPEAN PYCCKUX MEXKIYHAPOIHIKOB»2,

MoOXHO 3aKJIIOYUTh, YTO B I1IEJOM JOKTPUHA MeEXIyHapomHOro IipaBa B Poccum Haxomuiach Ha
o0IIIeeBpOIIEICKOM ypoBHe. Ee TpencTaBUTe BHECIM OIIYTUMBIN BKJIAI B MOITOTOBKY CIIEIIUAJCTOB B
001aCTU MEXIYHAPOIHOTO TIpaBa 1 B (popMUpOBaHUE TPAaBOCO3HAHMSI.

§ 4. Ilepexona OT KJIACCHYECKOTO
K COBpeMeHHOMY MesKayHapoaHoMy npasy (1919—1946 1r.)

K Havyany XX B. yesoBeueckoe 0OOILECTBO JOCTUIJIO BHICOKOTO YPOBHSI Pa3BUTHS MPAKTUYECKU BO BCEX
00y1acTSIX, 3a HCKJIIOYEHUEM TMOJUTUKHU, OCOOCHHO MexXnyHaponHoil. MHTepHalMoHaiu3alus XU3HU
ob11ecTBa TpeOoBajla MHTepHALIMOHAILHOM IMOJIUTHKY, a B HEl JOMUHUPOBAJI HallmoHaIu3M. [lomutnaeckoe
MBIIIIJICHNE 0Ka3aJloCh HE B COCTOSIHMM OCO3HATh HOBOE ITOJIOKEHHE BeIlleil, IIpH KOTOPOM HOPMAJIbHOE
(GYHKIIMOHMPOBAHNE MEXIYHAPONHON WM HAIMOHAJIBHBIX CHCTEM MOXET OBITh OOCCIIEUeHO JIWIIb
OCHOBATEJIbHO KOOPAMHUPYEMBIMU COBMECTHBIMM YCHJIMSIMU TocymapcTB. Bo Bech pocT Bcrana 3amada
OpraHu3alMu J0CTaTOYHO 3(MGEKTUBHOIO YIPaBAECHUS CUCTEMOM MeEXAyHapoIHbIX oOTHomeHuit. Ho
MOJUTHKA W TIPaBO OKA3aIMCh K 3TOMY HE TOTOBbl. B 3TOM BUAUTCS OAHA U3 IJIaBHBIX MPUYUH HOBOIO
0eaCcTBUSI — MUPOBOM BOIMHBI, KOTOpas yHecaa 10 MJIH yeJloBeUeCKUX KU3HEN, BABOE OOJIbIlIE, YeEM 3a BECh
MIPEIbITYIINI BeK.

Bce 3T0 He MOIIO HE BBI3BATH COOTBETCTBYIOIIYIO peakIuio. BO3HUKIM IIMPOKHE OOIIEeCTBECHHBIC
IBUXCHMSI, TpeOOBAaBIIME BHECTHM KOPEHHBIC WM3MEHEHMSI B MEXaHM3M YIIpaBJIeHHUS MEXIyHapOIHBIMU
oTHolleHUssMUA. OHU ChITpaIM HEMAJIOBaXXHYIO poJib B TOM, 4To B 1919 r. nmepkaBbl-TIOOEIUTETbHULIBI
peuni co3naath Jlury Hanuit 1 npuHsim ee yupenuteabHblii akT — CraryT. bblna yupexiaeHa mepBas
BceoOIIass TOJMTHYECKasT OpTraHW3alys, IIpU3BaHHAs OOECIeYNTh MHUP WM COTPYAHHYECTBO MEXKIY
roCyIapCTBaMMU.

Pazymeercst, CtaTyT He MOT He YIOSIWTh BHHUMaHHUSA MeEXIyHapomHomy mpaBy. OHO OBUIO IPU3HAHO
BaXHBIM UISI pa3sBUTMSL COTPYIHUYECTBA M Ui obOecriedeHMs1 mupa. CraBwiach 3amaya «yCTaHOBUTH
TOCTIOJICTBO CIPaBEIJIMBOCTU M JOOPOCOBECTHO COOJIIOIATh BCE HajaraeMble JOroBopaMu 00s13aTesIbCTBa BO
B3aMMHBIX OTHOIIEHMSIX OpPraHU30BaHHBIX HapodoB». M3 3Toro BuUOHO, 4YTOo cdepa AeUcTBUS
MEXIYHApOIHOTO IIpaBa IMO-TIPpeKHEMY OTrpaHMUMBaIach «OPraHM30BAHHBIMM HApOJaMW», KOJIOHMAJILHEBIC
HapOIbl ¥ CTPAHBI U3 Hee NCKITIOYAIINCE.

INokazareapbHO, YTO peyb I1IUIa O COOJIOACHUU JIMIIbL JAOTOBOPHBIX 00A3aTeNbCTB. JlymMaeTcsi, 3TO
HecimydaitHo. OOBIYHBIE HOPMBI HE MMEIN CYIIECTBEHHOTO ITOJUTHUYECKOTO 3HAYCHMS, W TIPEXIEC BCETO
IIOTOMY, YTO OHM HE PETyJIUPOBAIA IPUMEHEHNE CUJIBI. 3acIyKnBaeT BHUMaHuA 1 (popmympoBKa Crartyta,
COIJIACHO KOTOPOH TMpeANMuCaHMsI MEXIYHApOTHOIO TIIpaBa IIPU3HAIOTCS <«OTHBIHE IeHCTBUTEIBHBIM
MPaBUJIOM TIOBEJEHUSI TMPABUTEILCTBAa». OTO €Ille pa3 TMOATBEPXKAAeT, YTO JAEUCTBEHHOCTh HOPM
MEXIYHApOOHOTO IIpaBa B MOJUTHYECKOW cdepe Ha IPOTSLKEHWH IIPEANISCTBYIONMIE WCTOPUM ObLTa
HeBeJMKa'.

O pa3BUTUM MeXaHM3Ma MEXIYHApOTHO-IPABOBOTO PEryJIMpOBaHUs CBUACTEJbCTBYET IOJIOXEHUE
CraTyTa, OTHEcCIee K YHCIy BOIIPOCOB, IOUIEXKAIIMX TPETEMCKOMY WIM CYIEHCKOMY pa3pelleHuro, Bce
MeXIyHapoaHO-MmpaBoBbie criopbl. B cooTBeTcTBUM co CratyroMm B 1922 r. Oblna yupexaeHa ITocTosiHHas
rayiata MexXIyHapOITHOTO IIPaBOCYIs — TEPBBI ITOCTOSTHHBIN MEXXIYHapOTHBIN CYI.

K uuncny rmaBHBIX HemocTtatkoB CraTtyTa JIMTH ciieayeT OTHECTH TO, U4TO JaxKe IOCIe MUPOBOM OOMHU OH
HEe MOCTaBWUJ BHE 3aKOHA IpUMeHeHue cuiibl. CTaTyT IMpaKTUYECKH Y3aKOHWJI KojioHuanu3M. Kputuka
nanudducTaMyd HeIOCTaTKOB 3TOrO JOKYMEHTa IpuBesia K ToMy, 4yTo B 1924 r. JIura npuHsia MpPOTOKOJI 0O
MHPHOM pa3pellieHuH CIOPOB, B KOTOPOM arpecCuBHas BOHA OOBSBIISIACHh MEXKAYHAPOAHBIM MPECTYILIEHUEM
¥ JaBajJioCh OIpeleicHre arpeccur. Bce 3To MOIJIo OBI JIedb B OCHOBY HOBOTO 3Talla B Pa3BUTUM MUPOBOM
TMOJIUTUKY ¥ MEXIYHAapOMTHOTO IIpaBa, HO IIPOTOKOJ TaK M HE BCTYIWJI B CHUITY. DTOT (PaKT CBUACTEIBCTBYET O
TOM, C KaKUM TPYIOM HAEs 3alpelleHNs arpeCCUBHOM BOWHEI IPOHUKAJA B IIOJUTHKY TOCYIApCTB, a yepe3
Hee ¥ B MEXIYHapOIHOE IPaBo.

B mupoBoli BoiiHe ocobeHHO TocTpanaia Poccusi, U HeciyyailHO ee peakiivsl Oblia peluTebHOi. B
CTpaHe CBEPIIUIACh PEBOIIOLIMS, YHUUTOXUBIIAS CTapbIii CTPOI, KOTOPBI HEC OTBETCTBEHHOCTD 32 XKEPTBbI
BoliHbI. KoHeuHO, peBotolrs He Obljla TOpoXKaAeHa Jullb BoitHO. Ho eii mpuHaaiexana caMasl cepbe3Has
poiib. OmHA W3 IPUIMH yCIIeXa PeBOIOLIMN B TOM, YTO OHA BHICTYITHJIA IO JIO3yHroM Mupa. HecaygaithHo B



MEPBBIX K€ €€ akTax OblIa M3JIoXKeHa MporpamMmma mupa. IlenTpaabHoe mecto 3aHsn Hekper o mupe 1917 T.
HeHOCpeZ[CTBCHHO OH OBIT HaneJICH Ha MUPHOC YPETYJIMPOBAHUC I1OCJIC BOUHEL. P cain3alid BbIIBUHYTBIX B
[lereTe IIPMHIMIIOB IIPUBEJIA OBl K KOPCHHbBIM M3MCHCHUAM B CHUCTEME MCXKIYHAPOIHBIX OTHOLIEHUU U
COOTBETCTBEHHO B TIIpaBe, KOTOpHLIC JOJKHBI OBIIM OBITH IIEpPEeCTPOCHBl Ha JEMOKPAaTUUECKUX U
CIIpaBCIJIMBbLIX ITPUHIMUIIAX.

Fpa6menbc1<ne BOMHBI ObUIM OOBSBJICHBLI BEJIWYANILINM OPECTYIUVICHUEM IIPOTHUB YC€JIOBCYECTBA, 4YTO
TpeOOBajIO0 NPUHUUMUAIBHBIX W3MEHEHUI B MEXIYHApOJHOM IIpaBe, KOTOPOE Y3aKOHUBAJIO BOIHY.
BbI,E[BI/Il"aJ'IOCL TpeﬁOBaHI/Ie JIMKBUAALIN KOJIOHHWAJIBbHBIX OTHOI.HeHHfI, KOTOPLIC TPEACTABIAIN OOHY U3 OIIOP
CyHI€CTBOBABIICTO MHUPOBOIO IMOPAAKA. HpOBOSFJIaH_IaIIOCL IIpaBO HApOJOB Ha CaMOOIIPpCACIICHUC. Kaxk
MPOTUBONpPaBHOE AesiHWE OblIa KBaau(ULMpOBaHA aHHEKCUS, WM 3axBaT 4YyXHUX 3eMenb. [Ipu aToM
OTBEPIrajiuCb BCE OCHOBHLIC apIr'yMCHThLI, C IOMOII IO KOTOPbIX 000CHOBBIBAJIACH 3aKOHHOCTb KOJIOHUATbHBIX
3axBaTtoB. Hu JaBHOCTDb BJIaACHUA, HU YPOBCHDb pa3BUTUA CTpaHbl, HU €€ OTAAJICHHOCTDb OT EBpOHbI HE MOT'yT
CJIYXKUTb OIIpaBdaHWEM aHHCKCHUU. by OpeayCMOTPEHbI U HECKOTOPLIC TapaHTUM OCYIICCTBJICHUA 3THUX
Mpas.

OOBSIBISLUIOCH 663y0J'IOBHO n HEMCIJICHHO OTMEHCHHBIM BCE€ COACPXKAHUE PaHEC 3aKIIOYCHHBIX
MEXIYHApPOAHBIX JOrOBOPOB B TOM Mepe, B KAKOW OHM HApyIIaJM IIpaBa U 3aKOHHBIC MHTEPECHI IPYTUX
rocyaapcCrs. Yro Xe KacaeTcsd UHBIX JOroBOopoB, TO HX 00s3aTeJIbHOCTh He oTpuaiach. boun
aHHYJIMPOBaHBI TOroBopbl O pasznene Upana u Typuuu, a Takxke Te, 4TO yIIEMISITM cyBepeHUTEeT Kutasi.
B3ameH co CTpaHaMH1 Boctoka ObBUIM 3aKITIOYEHBI HOBBIE JOTOBOPbI, KOTOPLIC ABUJIMCH OJIA HUX IICPBbIMU
paBHOIIpaBHbIMUW AOTOBOPAMMU.

OTMC‘Iy, 4qTo ﬂereT O MHUPEC UCXOAUJT M3 BO3MOXHOCTH COTPYOAHMYCCTBA TOCydapCTB C paSJII/I‘IHOfI
COLIMAJIbHOI CUCTeMOM M HaJu4us OOIIero MeXIyHapoIHOro mpaBa, KOTOPOE BhIpaxkajo Obl «IIpaBOBOE
CO3HaHUEC J1€EMOKpaTUun B006]J_Ie>>.

Csoe BnaeHme rnocJsIEBOEHHOIO MVIpOyCTpOI\/]CTBa n3NOXnnn n apyrme rocynapcrtea. Cpe,EI,I/I COOTBETCTBYOLLMNX
NOKYMeHTOB ocoboe 3HavyeHue npuaaeTcs Tak Ha3biBaeMbiM 14 nyHkTam MNpeanpenta CLUA B. BunbcoHa. MNosiBneHne atoro
NOKYMEeHTa B OMpefesfieHHOM cTeneHn ObiIo CTUMY/IMPOBAHO MPOrpamMMol COBETCKOro npaBuTenbcTBa'. Ero OCHOBHble
NnosoXeHnsa CBOAUNNCHE K crieaylowemy:

e cB060Aa MeXAYyHAaPOOHOW TOProBw;

® COKpaLleHne BOOPYXEHNI;

® nepegen KOJIOHUI n TepputopuanbHbie I'IpO6J'IeMbI EBpOI'IbI.

Ocoboro BHUMaHMSI 3aCiHy:KMBAaeT ITYHKT O CO3JAaHUU COI03a HAIMi B IEJISX B3aMMHOI TrapaHTUH
HE3aBUCHMOCTHU rocymapctB. OH ObIT peann3oBaH B yupexkneHun Jlurm Hamwmit, CtatyT KOTOpOil He OBLI,
oaHako, omoopeH ceHatoM CIIIA, ne3aBynpoBaBIINM «MAcaIn3M BuibcoHas.

B crapom myxe melicTBOBaM M €BPOIECHCKUE AEpP>KaBBI-IMIOOCTUTENIBHUIIBI. DTO IIPOSBUIIOCH YK€ Ha
IMapuxckoit MUpHOI KOHMEpeHLUU, MOATOTOBUBLIEH MUPHOE yperyJupoBaHUE IOCJI€ MUPOBOM BOMHBI.
Ono 6bu10 BoruioleHo B BepcanbckoM MupHoM noroBope 1919 r. ¢ I'epMmaHueit u B psiie JOTOBOPOB C €€
coto3HuKaMu. B memom Bepcanbckuii Mup OBII CKOHCTPYMPOBAH IO CTapbIM MepKaM M ITOTOMY C CaMOTO
HavaJia Tauj B cebe 3epHO OymyIeil BOITHEL.

Hogas Poccus, ee colmanuctruueckue uaen ObUTM BpaxkaeOHO BCTPEUYeHBI KAMTAIMCTUICCKUM MUPOM,
He OCTaHaBJIMBABIINMCS TP 3TOM IIepe HapyIIeHUEeM OOIIeTPpU3HAHHBIX HOPM MEXIYHapOIHOTO IIpaBa.

B 1918 r. coBeTckoe MNpaBUTEILCTBO KOHCTaTupoBaio: «[lo OTHOIEHWI0O K HaM He coOjtogaeTcs
HUKAKOM CIIpaBeIJIMBOCTM M HHUKAKMX 3aKOHOB». B Takmx ycioBusix Poccust akTWBH3MpOBaia
TUTUIOMATUYECKYIO JeATeIbHOCTh, JOOMBAsICh YIYUIICHUS MEXIyHApOmHON oOcTaHOBKM. Ha mepBoii ke
MeXnyHaponHoi KoHpepeHmuu ¢ ee ydactueM (I'emys, 1921 r.) OBLIO IIpeUIOKEHO BceoOIee MHPHOE
yperyJImpoBaHiue Ha BCEMUPHOM KOHIPECCe, CO3BAHHOM Ha OCHOBE ITOJIHOTO PaBEHCTBA BCEX HApPOIOB U
MpU3HAHUS 3a BCEMM HUMM IIpaBa pacIlOpsDKaTbcsl CBoelt cympOoii. B kadecTBe rapaHTMuM Mupa
npeiarajoch BceoOlee cokpalleHue BoopyxXeHui. CHopHble BOIPOCHI MOIYT M JIOJDKHBI peIlaThCs
MHUDPHBIM ITyTeM. 3aKOHBI M OOBIYaW BOWHEI CJICAyeT OOITOJHWTHL ITOJTHBIM 3allpellleHueM ee¢ Hamboliee
BapBapckux (hopM, BKIoUas sSO0BUTHIE Tas3bl. [locieqHee mpenoxeHue B KaKOW-TO Mepe COAEHCTBOBAIO
npuHSITHIO B 1925 1. 2KeHeBCKOro IpoToKoIa O 3allpellleHNH MPUMEHEHNS Ha BOMTHE YOYIIIINBBIX, SITIOBUTHIX
WIN APYTUX IMOJOOHBIX Ta30B U 0AKTEPUOJIOTNYECKUX CPEIICTB.

BaxxHbIM 11aroM B HampaBJ€HUU K COBPEMEHHOMY MEXIYHApOIHOMY MpaBy ObLIO IpuHSATHE B 1928 T.
ITapukckoro makra o6 oTKa3e OT BOMHBI KaK Opyausl HallMOHAJIbHOW MOJUTUKM (MMakT bpuaHa — Keiora).
BoiiHa, corsmacHO 3TOMy OJOKYMEHTY, TOITyCTMMA JIMIIb KaK Opydue MHTepHAIIMOHAILHOM MOJUTUKH, T.C. B
OOIIMX WMHTepecax TOCyJapCTB, a YPeTyJIUpOBaHWE BCEX Pa3HOITIACHI ITOJDKHO OCYIIECTBIIATBHCS TOJBKO
MUPHBIMH cpeacTBaMu. Kak n3BecTHO, MEXIyHApOIHOE IPAaBO TOTO BPEMEHM IPU3HABAIO BOMHY 3aKOHHBIM
MHCTPYMEHTOM HAllMOHAJIbHOM IMOJUTUKMU.

B 1932 r. co3piBaeTcs 2KeHeBcKasi KOH(bEpeHIIMs 10 pa3opykeHuto, Ha Kotopoit CoBerckum Coro3oM
ObUT MpemIoXeH BecbMa paluKalbHbIA TIpoekT. KoHdbepeHIMs Iokaszaja, 4TO OCHOBHBIE JAEp>KaBbl
paszopyxatrbcsd He rotoBbl. Henerauus CCCP BHecna mnpoekT omnpeaeieHus arpeccuu. Ilocie ero
oTkioHeHus1 Ha koHbepeHuuu CCCP B 1933 r. 3akimiouna KOHBEHLIMU OO onpeneneHuu arpeccuu ¢ 10



cocennumu rocynapctsamu. Ha HiopaGeprckom mpouecce B 1946 r. aTo onpeneaeHne paccMaTpruBaaIoch Kak
O6H.I€HpH3HaHHOC.

B 5Tu roasl Mup KaTuics K HoBoil mupoBoit BoiiHe. Hauunas ¢ 1931 r. fAnonus, Utanus u I'epmanus
COBEpIIAIT OAWH aKT arpeccuu 3a npyruM. Hamamenuem B 1939 r. Ha Ilonpmry I'epmaHus pa3Bsi3biBaeT
BTODYIO MMPOBYIO BOI7IHy. Taxkoro poda IIOJIMTHUKa COIIPOBOXAAJIACHh IIOAPBIBOM BCEl CHUCTEMBI
MEXIYHApOJHO-MPABOBLIX OTHOIIEHUIA, cioxuBiieicss mnociae IlepBoit MupoBoii BoOHHBL. fmoHuUs,
I'epmanus, Utanusa Beixogar u3 Jluru Haiuii, HECMOTpsI Ha TO YTO OHA He ObLla OCOOEHHO CEPhe3HBIM
MpernSaTcTBMEM Ha ux IyTu. ['epmaHust otOpachiBaeT Bepcanbckuii TOroBop M ApYyrue IOCIeBOSHHbIE
COTJIallICHUA.

OTBETCTBEHHOCTb 3@ 3TO JIOXWUTCS B ONPeESENeHHON Mepe n Ha Benukobputanuio, PpaHumio, CLUA, npoBoamBLInx
MONUTUKY «yMUPOTBOPEHUS» arpecCopOoB, MPN 3TOM HEe OCTaHABINBABLUMXCH Nepen HapyLweHMEM MeXayHapogHOro npasa.
OpHUM 13 HUX 9BUIOCk MiIoHXeHCKoe cornalueHne mexay Fepmanuveit, Bennko6putanunein n dpanuvein 1938 r., pewmsliee
cyabOy YexocnoBakum 6e3 ee yyactusi, a 3aTeEM HaBsA3aHHOE eit. [py 9TOM MHOIrMe MexayHapoaHbIe HOPMbI, BKITIOYast HOPMbI
CratyTta Jlurv Haumii, 6b6inm HapyLUeHbl.

Henb3s He Npu3HaTb, YTO onpeaeneHHas OTBETCTBEHHOCTb JloxXuniack U Ha npasutenbcTBo CCCP. OHo AeicTBUTENbHO
Beno 60pbOy 3a CO3[aHME CUCTEMBI KONINIEKTUBHOM 6E30MAaCHOCTH, CNIOCOGHOM NPefoTBPaTUTL CNoN3aHne K BOViHe. BmecTe
C Tem 6bINO COBepLLEHO HanaaeHre Ha PuHNsHAMIO, a 3anaaHble AepXXaBbl BOCMOb30BaIMCh 3TUM Ans ncknoyeHns CCCP
13 Jlurn Haumin, He ocobeHHo cunTasch ¢ ee Ctatytom. 3a aTuM nocnepoBanu conmxkerHmne CCCP ¢ pawmnctckon NepmaHmein
n BOMNHaA.

JIura Haumit comepkaia B cedbe 3HAYNUTEIbHBIC BO3MOXKHOCTH JISI KOOPAMHALIMU YCYIIMIA TOCYIapCTB B
Heasix obecrmeueHuss Mupa. Ho  BOCTOpKeCTBOBaJ INMPUMMTHMBHBIA — HaumuvoHanmu3M. Ilocrpamanu
HallMOHAJIbHBIE MHTEPECHI BCeX rocyaapcTB. Bce 3ToO He CMOITIO He CKA3aThCsl M HA MEXIYHAPOIHOM IIpaBe.
Bbouin cmenaHbl IarM B HAIpaBICHUM OMpPEHCICHMsI OOLIMX 1eJieii M OCHOBHBIX IPUHIMIIOB
MEXIYHapOoOHOIo TpaBa. Pa3BMBajioCh peryJupoBaHUE COTPYIHUYECTBA B CIICLIMAJIbHBIX OO0JACTSIX.
YIpouuBajgoch MEXAyHapoIHO-IIpaBOBoe co3HaHuMe. Ho B IieJJoM TrocymapcTBa HE IPOSBUIN
3aMHTEPECOBAHHOCTH B COBEPIICHCTBOBAHMHM MEXIYHAPOOHOTO IIpaBa. CBUAETEILCTBOM TOMY MOXKET
CITY>KUTD MX ITO3ULINSI B OTHOIIICHNY KOOU(UKAIINN MEeXIYHApPOIHOTO TIpaBa.

JInra Hanwmit co3gaia KOMHATET SKCIIEPTOB I10 IIPOTPECCUBHOM KOAM(PUKALINY MEKIYHApOTHOTO TIpaBa. B
1930 r. co3niBaeTcs ['aarckass KoHbepeHINS 110 KOAU(hUKAIIUN MEXIYHAPOIHOTO mmpaBa. OqHAKO OIIYTUMBIX
pe3yJIbTaTOB BCE 3TO He MpuHecao. Hesb3s He corlacuThCs ¢ MHEHUEM O TOM, YTO «MOTy4YHre rocylapcTBa Ha
CaMOM JIeJie He XKeJIalH CBSI3bIBaTh cebe pyKu»!.

B otnmume ot TOBOEHHOTO BpeMEHU B Mepron BTopoii MIUpoBoit BOITHBI OBIJIO HATAXKEHO WHTCHCHUBHOE
COTPYIHUYECTBO IeprKaB aHTUTUTIIEPOBCKOM Koanuumu. EnBa 11 MOXHO COMHEBAThCS B €T0 3HAYCHUU [IJIST
mobensl. BMecTe ¢ TeM Heb3s HE YIMBHUTBHCS TOMY, ¢ KAKAUM TPYIOM IOJMTHUYECKOE MBIIUICHIE O0peTaeT
aJTbHOBUAHOCTh. Eciii OBl Takoe COTPYIHMYECTBO OBLIO HajaKe€HO OO BOMHBI, TO OBLIO OBl COXpaHEHO
cBoilie 50 MJIH YeaoBeYeCKUX XU3Hel. YenoBeuecTBY MPUXOAMTCS ILJIaTUTh Bce Oojiee BBICOKYIO LIEHY 3a
OIIMOKY B MEXXAYHAPOAHOMN MOJUTUKE U ITPeHEOpeXKeHNE K MEXIYHAPOJHOMY IpaBy.

JepskaBBl aHTUTUTIICPOBCKOI KOAIMIINH CO30AIN BechbMa 3(PMEKTHUBHBIN MEXaHNU3M TIPUHSATHS pelIcHUIA
M0 KOOPIWHALIMM BOCHHBIX ycwinil. Bxiag ero B mobemy HecoMmHeHeH. Ha coBelaHMSX peIlainch U
BOIIPOCHI ITOCJICBOCHHOTO YCTPOICTBA, MMEBIIHME CEphe3HOE 3HAUCHHWE IS CTAHOBJICHUS COBPEMEHHOTIO
MEXIyHapogHOro IipaBa. Ha aHImo-coBeTcKo-amMepuKaHCKON KoHpepeHuuu 1943 r. B MockBe ObLIO
MPUHSTO pelleHre 0 HEOOXOMMMOCTU YUPEXIEeHUs BCeoOIlei MeXXIyHapoaHONW OopraHu3ali, OCHOBaHHOM
Ha TIpMHLMIIE CYBepeHHOro paBeHcTBa. IlpuHsATa ObUIa UM HOeKjIapalus, OMNpEIeIUBILIAs OCHOBBI
OTBETCTBEHHOCTH TMTJIEPOBIIEB 3a COBEpIIIacMbIe 3BEPCTBA.

B despane 1945 r. cocrosinace fAntuHckass KoH(MEpPEHINST PYKOBOIUTENEH TpeX NEpXKaB, PEIIUBIIAsT
MHOTHE BOIIPOCHI IIOCJICBOCHHOTO YperyaupoBaHus (okKKymauusi [epMaHMM W KOHTPOJIb Had HEW;
pelapaiiuy; MocjieBoeHHoe yperyaupoBaHue B Epore; mpobiema Ilonpmm, HOrocmasum). Hepenko
MOCJIEBOCHHOE YCTPOMCTBO B EBpoIle Ha3bIBAIOT SLITMHCKUM. BBUI pellieH BOIIpoc O MpaBMJIax TOJIOCOBAaHUS B
Cogete be3onacHocTy Oyayiieit opraHu3aluy. 3akaounin corjamenue u no JdaasHemy BocToky, cornacHo
koropoMy CCCP o006s3acs npuHITh yyacTue B pasrpome AnoHMU, a COIO3HUKM TpU3HAIM €ro rnpaBa Ha
Oxwb1it CaxanuH n Kypribckue ocTpoBa.

B urone 1945 r. xondepenuus OowpenmuHeHHbIX Harmit B8 Can-@®panmucko npuHsia Ycras OOH,
KOTOPBIii MOJIOXKUI Ha4aI0 COBPEMEHHOMY MEXAYHAPOIHOMY IPAaBY.

B cepenune toro ke roma cocrosiiack IloTrcmaMckas KoHMepeHLMsI PYKOBOOWTENIC Tpex AepxKas,
OIpee/uBIIAsL IPUHIUIIBL KOHTPOJBHOro Iepuoma B [epMaHuu (meMoKpaTu3alus, OeHaludukanus,
JeMuIMTapu3anms, rekapreausanus). beut yupexaen CoBeT MUHUCTPOB MHOCTPAHHBIX JeJT /151 IIOATOTOBKHI
IIPOEKTOB MUPHbBIX JOTOBOPOB. DTU MPOEKTHI OBLUIM PACCMOTPeHbI Ha I1apuKcKoit MUPHOI KOH(pEPEeHIUU B
1946 r. (¢ Uranueit, Pymbinueii, bonrapueit, Beurpueit u ®@unnsgnaueit). IloaroroBka 10roBopoB ObLia
3aBepiieHa COBETOM MUHUCTPOB MHOCTPAHHBIX JIeJl B TOM e Toay, U B 1947 r. oHU ObLIY MOAMUCAHBI.



MupHoro yperyaupoBaHus ¢ I'epmanueit n SInmoHueir JOCTUYb HE YAAJIOCh M3-3a PACXOXACHUI MEXIy
CTpaHaMU aHTUTUTIEPOBCKON Koaauuuu. OHU ObUIM 3aMEeHEHbl cenapaTHbIMM corjiaimeHusiMu. [Ipobiema
MUpPHOTO noroBopa ¢ Amnonueit noctanack Poccun B Hacienctso ot CCCP.

MupHble D0roBOpHEl 1947 T. CYIIECTBEHHO OTIMYAIMCh OT BEepCaIbCKUX TOTOBOPOB. OHU HE TOJIBKO
YPEryJIupoBaIu IOCHEACTBUS BOMHBI, HO WU CO3JAJIM YCJIOBUS ISl HE3aBUCHUMOIO JEMOKPATUYECKOTO
pa3BUTHS OOEKICHHBIX CTPAH.

Ocoboe 3HaueHNEe UMeeT IpuHATHE B 1945 1. YcraBa MeXmyHapoIHOTO BOGHHOTO TPUOYHasIa IS cyda
HaI TJIaBHBIMA HEMEIKMMH BOCHHBIMHU IIPECTYITHMKAMM, a B HajbHEHIIeM M YcraBa MeXIyHapOIHOTO
BOGHHOTO TpUWOyHaja I Cyda Ham SIMOHCKUMHW TIPECTYITHUKAMH. YCTaBBl OIpENSIWIN TPU BHIA
MPeCTYIUICHNW, BJIEKYIIMX 3a CO00M WHIMBUAYAJIbLHYIO OTBETCTBEHHOCTH BBICIIMX HOJDKHOCTHBIX JIMII
roCyIapCcTBa: MPeCTYIUICHUS IIPOTHB MUPa, BOGHHBIE ITPECTYIICHUS U MPECTYIUICHUS TIPOTUB YeJIOBEYHOCTH.
B 1946 r. T'enepanbHas Accamb6iess OOH moarBepaniia MPUHIIUIIBI, BOILIOIIEHHBIE B YCTaBaxX M IPUTOBOPax
TpUOYHaJIOB, B KaUeCTBE OOIIENTPU3HAHHBIX IPUHIIMITOB MEXXIyHAPOIHOTO MpaBa.

Bce 3TO OBUTIO BIlepBBIE B MCTOPUM M O3HAYAJIO BaXHBI IIar B pa3sBUTHMM MEXaHM3Ma ICUCTBUS
MexXayHapogHoro mnpasa. [IpobGiiemMa WHAWBUIYalIbHOI YrOJOBHON OTBETCTBEHHOCTH PYKOBOIMTECH
TOCyIapCTB IPEACTABISIETCS OMHOM M3 BaXHEHIIMX B obecriedeHUM 3(h(HEKTUBHOCTU MEXIYHAPOTHOIO
mpaBa M BMECTE C TEM OTHOM W3 CIOXHEHINMX, ITOCKOJBKY pelIeHHus 00 3TOM IIPUHUMAIOTCS
PYKOBOIUTEISIMA TOCYIapCTB.

Takum 00pa3oM, HECMOTPsI Ha Ype3BEIYANTHO CII0XKHYIO MOJUTHIECKYIO M SKOHOMHIECKYIO 0OCTAaHOBKY B
MHpe, Ha MICOJOTUYECKHE IPOTUBOPEUMS, OBUI COBEPIINCH IepeXOd OT KJIACCHYECKOIO K COBPEMECHHOMY
MEXIYHapOTHOMY IIPaBy.

§ 5. CoBpemenHOe MeXIyHAPOIHOE MPABO

®DyHIaMEHT COBPEMEHHOro (WM, KaK 4acTO TOBOPST, HOBOIO MEXIyHapOIHOTO) IpaBa ObLI 3aJI0XEH
VYcraom OOH. JlaHHOe MoJ0XeHWEe JOBOJBHO IIMPOKO MpU3HAHO B JokTpuHe. Ha Hero HeomHopaTHO
YKa3bIBaJld aBTOPUTETHBIEC MpencTtaBuTenu oreuectseHHou Hayku (I.M. Tyukun, [.b. JlesuH, A.Il. MoBuaH
u ap.). COOTBETCTBYIOIIME MHEHUSI BRICKA3bIBAIUCH U O(PUIIMATLHBIMU MPEICTaBUTEISIMU TOCYIapCTB.

Pazymeetcsa, YcraB OOH nosBuicst He Ha mmyctoM Mecte. OH onupaeTcsl Ha MPealleCTBYIOIIMM OIbIT
PeryJupoBaHUsI MEXIYHAPOIHBIX OTHOIIeHUI. Ho rmaBHOEe B TOM, YTO €ro coiaepXaHue OTpPa3ujio 0COoObIe
YCJIOBUSI, CIIOKUMBILIECS] B KAHYH TOOEIBI IEMOKpaTHUECKUX CU1 BO BTopoit MUpoBoit BoliHe, BEpy JIIOfeil B
CITOCOOHOCTH TOCYAAPCTB OOBEAVHUTH YCUIIUST BO UMST TTIOOEIBI HE TOJBKO B BOIHE, HO U B OOpPHOE 32 MUp 1
OJraromosrydriec BceX HapOoIIOB.

B coumansHoMm mmane Ycras OOH Bortotun oOledesioBedecKde MHTEPEChl M HAaJeXIbl HAa TO, 4YTO
COBMECTHBIMM YCWIMSIMU TOCyAapcTBa obOecriedyaT MUp M TpouBeTraHue. IloTpebGoBanuch Beka ISl TOTO,
YTOOBl MEUTa POJAOHAYALHUKOB WM MEXIYHapOIHOTro MpaBa Hayala MPeTBOPSITbCA B XU3Hb. D. ne
Butropua B 1532 r. nmucan, 4To HOpMBI TIpaBa HaUMI JAOJKHBI BBIBOJUTHCS U3 «COTJIacUsl OOJbIlIed 4acTu
BCEro Mupa, Ipexie Bcero Bo UM o01Iero 0jara Bcex». O0pallieHre K COLMaIbHBIM IIpobdaeMaM — OfHa U3
XapaKTEePHBIX YePT COBPEMEHHOT'O MEKIYHAPOIHOTO IIpaBa.

B mnonutuyeckom r1raHe monoxkeHus Ycraa OOH orpaxkanu HoBoe MbllieHHe. B ocHOBy
MEXIYHapOIHOIrO IpaBa ObUI IOJIOXKEH NPUHLMII COTPyIHHMYECTBAa. Becbh MeXaHU3M [JEICTBUS HOPM
MEXIYHApOIHOIO TpaBa MojyIexXall NMepeBOAy Ha PeJibChl COTpyIHUYECTBA. MOXHO CMeJIO YTBEPXKIAaTh, UYTO
Kak TIOSIBJIEHME COBPEMEHHOT0 MEXITYHApOMHOTO TIpaBa, TakK M €ro pa3BUTHUE CTAJI0 BO3MOXHO Oyiaromapsi
MHOTOCTOPOHHEMY COTPYIHUYCCTBY.

YcTaB pennucEIBall 0TKa3 OT JOMUHUPOBABIIIEH HA ITPOTSKEHNY BEKOB KOHIICTILINY TOCIIOACTBA CHJIBI 1
3aMEHYy ee KOHIIeIIIeil rocrnoncTsa rnpasa. HecMoTps Ha Bce TpynHoCTH, Ha ocHOBe YcraBa OOH ymanoch
IOOUTHCS HEMAJIOTO B 3TOM HAalpaBJeHUM. YCTaB IOpBaj C Jieraju3alueid KOJOHUAIbHOTO YTHETEHMUS,
XapaKTepHOU ISl KJIacCUYeCcKOoro MexmyHapomHoro mpaba. OoOmiensBecTHa posb OOH B JukBUmanuu
KOJIOHMJIbHOM CHCTEMBI, B pe3yJabTare 4Yero NPUHLMINAAILHO W3MEHWICS OIpPEeAesISTIOmWi  UIst
MeXXITyHapOIHOTO TTpaBa (hakKTop — CUCTeMa €ro CyOBheKTOB.

OmHol M3 caMBIX THITMYHBIX YePT COBPEMEHHOTO MEXXIYHAPOIHOTO IIpaBa SIBIISICTCST YTBEPKICHUE B HEM
npaB 4ejsoBeka. [Ipy 3TOM peub MIeT HEe O MPOBO3IJIAILICEHMM IIpaB, a O TAKOM YPOBHE UX peaju3alluu,
KOTOPBIN 3a MCTEKIINE TOAbl COMEMCTBOBA IEMOKPATU3allMd MHOTMX HAaIlMOHAJIBHBIX ITPABOBBIX CUCTEM U
co3najn OecnpeleeHTHBIM MeXaHU3M B3aMMOJEHCTBUS MEXIYHApOOHOTO WM BHYTPEHHEro mpaBa B 3TOM
obnmactu. JlemMokpaTu3alusi HalMOHAJBHBIX CHUCTeM (QopMUpyeT OJIarONpUSITHBIE YCIOBUSI  JUISI
(yHKIIMOHMPOBAHUS MEXIyHApOIHOTO TIpaBa.

Ycras OOH omnpenmenun obiye el YW IPUHINAINBT MEXIYHAPOTHOIO IIpaBa, KOTOPBIC SIBIISIIOTCS
IJIABHBIMM CHCTEMOOOpa3yroMu pakropamMu. M3 COBOKYITHOCTH HOPM IIpaBO MPEeBPaTHIOCHh B CUCTEMY Ha



0aze emUWHBIX ILIeJieid W TIPUHUIMIIOB. EciM B MpOIIIOM Te¢ WM WHBIE TPWHIMWIIEI HEPEIKO JIUIIb
JIEKJIApUPOBAIKCH, TO IOCJIE PUHATUSL YCTaBa OHU CTAHOBSTCS BCe 0oJiee pealbHOM KaTerOpUeii.

Leny ¥ MpUHLUIIBI, IPOBO3LJIALIEHHbIE B 3TOM TOKYMEHTE, HaleJIEeHbl BBICIIEH I0PUIMYECKON CUIIONM.
DTO K HUM B TIEpBYI0 ouepeab oTHocuTc cT. 103 YeraBa, mpenycMaTpuBaloias, YTo B ciaydyae MIpOTUBOPEYNS
00s13aTeIbCTB  TOCYIApCTB 110 KAaKOMY-JIMOO  COIVIAlIEHMIO MX  00s3aTelbcTBaM IO YCTaBy
MPEVMYIIECTBEHHYIO CHJTy UMEIOT nociieaHue. O6 0co0oii cujie MPUHIIMIIOB TOBOPUT U IOJIOKeHWe YCTaBa,
coriacHo kotopomy OOH obecrnieunBaeT, 4TOOBI TocyaapcTBa, He Bxoasiue B coctaB OOH, neiicTBoBanu B
COOTBETCTBUH C €€ IIPUHILIMIIAMM, KOIIa 3TO HEOOXOAMMO JUIS MOAaepXKaHus Mupa (IL. 6 CT. 2).

Bce 3T0 mocayXuio MpeanoChUIKOM i MOSBIEHUS B MEXIYHAPOIHOM IIpaBe HOBOTO WHCTUTYTA
MMIIEPATUBHBIX HOPM, T.€. TAKMX HOPM, KOTOPbIE CO3al0TCs MEXIYHAPOIHBIM COOOIIECTBOM B LIEJIOM U OT
KOTOpBIX TOCyJapcTBa HE MOIYT OTCTyIaTh AaXe IO B3aMMHOMY corjamieHuto. Hamuuue kKoMIuiekca
WMIIEPATUBHBIX HOPM — BaXKHOE OTIMYME COBPEMEHHOTO MEXIYHAapOMHOIO IpaBa OT KJIACCUYECKOTO,
KOTOpO€e ObLI0 0e30peXHO IUCTTO3UTUBHBIM.

CyllleCTBEHHO M3MEHWJICS MeXaHu3M (DYHKLIMOHMPOBaHUSI MexayHapoaHoro mpasa. CosgaHue
pPa3sBUTOM CUCTEMbI MEXAYHAPOAHBIX OpraHM3alyii IIPUBEIO K WHCTUTYLMOHAIM3ALUUKU IIpoliecca
MPaBOTBOPYECTBA U IIpaBoOCYIIeCTBIeHUs. be3 3Tux opraHu3aiuii CoBpeMeHHOE MEXIyHapOIHOE IIPaBO He
MOTIJIO OBI BBIIOJHSTh CBOMX CJOXHBIX (PYHKIIMIT. MHOTO M IPYTMX HOBBIX, COOTBETCTBYIOIIMX TPEOOBAHUSM
BpEMEHM MOMEHTOB TIOSIBUJIOCH KaK B IIPaBOTBOPYECTBE, TaK U B IIPABOOCYIIECTBICHUU.

Ocoboe 3HaueHWE WMEeT [TOBOJLHO aKTWBHOEe (POpMUpOBaHME HAIIMOHAJIBHBIX MEXaHM3MOB
UMITIEMEHTAIlMM HOPM MEXIYHAapOTHOTO IIpaBa. Bce Oojblllee YMCIIO 3TUX HOPM IIpedHA3HAYCHO IS
KOHEYHOI peaM3aliii B paMKaX HallMOHAIbHBIX IIPABOBBIX CUCTEM.

He temry cebs HameXxmoil, 4TO yAajJoCh OXBAaTUTh BCE TO HOBOE, UYTO OTJIMYAET COBPEMEHHOE
MEXIyHapOoAHOE IIPaBO OT CYILIECTBOBaBIIero paHee. OTMeUeHO Juiib IiaBHoe. OcCTaJbHOE — B XOJE
JAJIbHEMIIETO U3/I0KEHHUS.

Ipunsatue YcraBa OOH Obl10 BepLIMHONR, ¢ KOTOPOH MNpPaBUTEIbCTBA IOCHELIMIM CKATUThCS Ha
TpagULMOHHbIE IIO3ULIMK, CYUTAs, 4YTO [OOCTUTHYTBIA YPOBEHb COTPYIHMYECTBA ObLI OOYCJIOBJIEH
HMCKITIOUNTEIbHBIMU YCIIOBUSMHU BOMHBI. Bee 310 ssBHO mpotuBopeunio Ycrasy OOH. Beuto pacromnraHo To,
YTO0 B JSIATMHCKMX CONIALLIEHMSX OIPEIE/ISUIOCh PYKOBOOUTEISIMU TpeX JAepxkKaB KaK <«CBSILIEHHOE
00S13aTeIBCTBO... HAIIUX [IpaBUTENIBCTB IIepel CBOMMM HapomaMHd, a TakKe Iepel HapoJaMW MHUpa»,
00513aTeIbCTBO «COXPAHSITh U YCUJIUTh B MPEACTOSIIUN MUPHBIA MEPUOA TO €IMHCTBO LieJiel U NeHCTBUI,
KOTOPOE CIEeJIaj0 B COBPEMEHHOM BOMHE 1100eay BO3MOXHOMI 1 HeCOMHEeHHO 1151 O0beAnHeHHBIX Haruii».
IlocnencTBust He 3aMeITUIM cKa3aTbCsd. MuUp ObLT BTSHYT B XOJIOAHYIO BOMHY, IPUHECIIYIO HEMCUMCIUMBbIE
Oenbl.

IToTpeboBanack 4eTBepTh BeKa IUIST TOTO, YTOOBI TOCYAapCTBa JOTOBOPWINCH MOATBEPANUTH TPUHIIAIIEI
YcraBa OOH. Bto0 ObLT0 caenaHo Ha odwieitHol, XXV ceccuu 'eHepanbHoii Accam6ien OOH (1970 1.),
KoTopass mpuHsSiIa Jlekmapanmuio o IIPUHIMWIIAX MEXIyHApOmHOTO mpaBa. Mekmapamudss HE TOJIBKO
MOATBEpAWJIA TPMHLMIIBI, HO W packpblla HUX CcoaepxkKaHWe, KOTOpOe CTajlio SIpPOM COBPEMEHHOIO
MEXIYHApOITHOTO IIpaBa.

Yepes 30 neT 1mociae OKOHYAHUS BOWHEI OBIIM TOATBEPXKIECHBI €€ OCHOBHBIC MOJMTHUYECKHE WUTOTH B
3akmouuTebHOM akTe CoBellaHus 10 0e30IMacHOCTU U coTpyaHu4YecTBY B EBporie 1975 r. DTOT aKT Takke
coleiicTBOBAJT YIIPOUSHUIO aBTOPHUTETA U PA3BUTHIO COACPKAHUS IIPUHITAIIOB MEXIYHAPOIHOTO TIpaBa.

MpekpatlleHne XoNoaHOW BOWHbI, HACTyNMBLUASA pa3psiika HamnpsbkeHHOCTW CO3[anu YCOBUS O YPEerynmpoBaHns
CNOXHbIX Npob6nem, Bktoyas npobnemsl 6e3onacHocTn. B 1970 r. npuHumaeTcs JoroBop 0O 3anpeLieHnn pasMmeLleHns Ha
OHEe MOpel MU OkeaHOB M B €ro Hegpax Si0epHOro OpYXust U APYrMx BUAOB OPYXWUS MACCOBOrO YHUYTOXeHus. B 1972r.
nognuceiBaetTca KoHBeHUMS O 3anpelieHun pa3paboTku, NPOM3BOACTBA M HaKOMJEHMSI 3anacoB GakTepuosorniyeckoro
(61ONOrM4ecKoro) 1 TOKCUHHOIO OPYXMsi U 06 X YHUYTOXEHUN. PadpaboTaH uenbii komnseke cornawennin mexay CCCP n
CLWA — o npenoTBpalleHnn sAepHOM BOMHbI, 06 OrpaHNMYeHun CPeacTB NPOTMBOPAKETHON OBOPOHbLI U CTpaTernyeckux
HacTynaTenbHbIX BOOPYXEHWIA 1 Ap.

WHTepecHo 1 apyroe. Jaxe xonoaHas BOMHA HE CMOrfia NPUOCTaHOBUTL PasBUTME MEXAYHAPOAHOr 0 Npasa, BKoyas 1
obnacTtb 6e3onacHoctn. B 1959r. [loroBop 06 AHTapkTuKe YCTaHOBWJI OCHOBbLI MPaBOBOr0 pPeXxmma 3TOro KOHTMHEHTA,
BKJIlOYas AemMunutapmsaumio 1 Heutpanmsaumio. B 1963 r. nognucaH MoCKOBCKMIA JOrOBOP O 3anpeLieHnn MUCMbITaHui
A0EepPHOro opyxus B Tpex cpefax. B 1968 r. npuHaT [JoroBop 0 HepacnpoCTpPaHEeHUN SOEPHOIO OPYXUSI.

Eie 6onee akTUBHO IIJIO pa3BUTHE MEXIYHAPOIHOTO IIpaBa B Apyrux obyactsx. [lokazaTeabHBI B 3TOM
IUIaHe OecIpeliefeHTHbIC YCIeXy Koau(UKalMyd MeXIyHAapOIHOro IIpaBa, KOTOpas B pacCMaTpuUBacMBbIi
MepUuo Mpojesiaja MyTh, MPEBOCXOAUBIIMI BCE TO, YTO OBLIO CAEIaHO 3a BECh MPEIIIECTBYIOLIMIA EPUOI
pa3BUTUSI MeXITyHapomHoro IipaBa. Komuccus MexayHapomHoro mpasa OOH moaroroBuia IpOEKTHI
KomM(dUKALIM MOPCKOTO IIpaBa, AUIIOMAaTHYECKOTO M KOHCYJILCKOTO IIpaBa, IpaBa JOTOBOPOB W 1p. Ha
OCHOBE IIPOEKTOB ObLIM MPUHSTH KOHBEHIIMHL.

Komndukaiueii 3aHuManuce v apyrue MmexxayHaponHbie opranbl. Komuccus OOH mo mpaBam 4yenoBeka
MOAroTOBMJIa Koaudukauuio B cBoell obdyactu. CrnenuanusupoBaHHble yupexaeHus OOH ocymectBunmu



KoauuKaluio B CrieluaJbHbIX 00JacTsax coTpyaHudectBa. Ilpu yyactun obuects KpacHoro Kpecra 66110
Komu(PUIIMPOBAHO TYMaHUTAPHOE IIPABO BOOPYKECHHBIX KOH(MIUKTOB.

Pa3BeprayBIIMiics mpolecc KomuduKaluyu ObUT OTHOBPEMEHHO ITPOIIECCOM ITPOTPECCUBHOTO Pa3BUTHUSI
MEXIYHapOIHOIO MpaBa Ha Oase ueieit u npuHumuoB Ycraa OOH. Tak, B mpoluioM IUIUIOMAaTUYECKOe
MpaBO KacajocCh JIMIIb MPUBUIETMHA U UMMYHUTETOB. BeHCKasi KOHBEHIIMS O TUIIOMaTUYECKUX CHOIIEHMSIX
1961 r. onpenenia U eJb IMTUIOMAaTUIECKOM ASSITEIbBHOCTA — COACMCTBOBATh «Pa3BUTHIO IPYKECTBEHHBIX
OTHOIIIEHUI MEXIY TOCy1apCTBaMU».

HckmounTeTbHO BaXHOE 3HAYCHHWE [UISI YIPOUYCHUS IOPUAMYECKHMX OCHOB MEXaHM3Ma IeHCTBUS
MEXIyHAPOAHOro IpaBa mMena BeHcKas KOHBEHIMsI O IpaBe MEXIYHAPOIHBIX A0roBopoB 1969 r. beuin
KomuULIMPOBaHBI HOPMBI O KPyre CyObEeKTOB MEXIYHAPOIHOTO IpaBa, O MOPSIKEe CO3AaHMS €ro HOpM, 00
WX NEUCTBUM BO BPEMEHU M IIPOCTPAHCTBE, O HEACHCTBUTEIBHOCTU U MPEKPAIIEHUM NEUCTBUS HOPM.
BriepBbie 0bU10 3a(MKCUPOBAHO CYIIECTBOBAHUE UMITEPATUBHBIX HOPM.

Pe3ynbraToM MHOTOJIETHEI paObOTHI ¢ yJacTUEM MpPEACTaBUTENICH MPaKTUIECKH BCEX TOCYIapCTB SIBIIACH
Kounseniius OOH no mopckomy mpaBy 1982 r., mpencrasisiomias coboil CBOA MOPCKOro mpaBa, B
3HAYUTEJBbHON Mepe OTBEeYarolIMii HOBBIM YCJIOBMSIM. B Hell ¢ oco0oil cuioli MOTYepKMBAIOTCS TaKue
XapaKTepHBIC TSI COBPEMEHHOTO MEXKIYHAPOTHOTO MpaBa KaTeTOpHH, KaK 4eJI0BEYECTBO, 00IIee HACIeIHe
YyeJI0BeYeCcTBa, 0J1aro BCero YyeaoBevyecTBa.

B o6mem 3a roawl, mpolueniive rocie npuHaTus YcraBa OOH, obbeM U coaepxkaHue HOPM
MEXIyHapOJIHOTO TpaBa M3MEHWINCh Hey3HaBaemo. M3 NMPUMUTHBHOW OHO TIPEBPaTUJIOCh B Pa3BUTYIO
HOPMATUBHYIO CICTEMY.

Takum 00pa3oM, UCTOPHSI COBPEMEHHOTO MEXIYHAapOMTHOIO IpaBa KaK 0CO0O0I IPaBOBOM CHCTEMBI,
ONMpalolIeicsl Ha eOWHBbIe 1€ W TPUHIMIIBI, Hadajach TOrna, KOTda IIOSBWINCH HEOOXOZMMBIE
MaTepUaibHbIe, TYXOBHbIE U MOJUTUYECKUE YCIOBUS U CJIOXUIACh INIoOaTbHAs CUCTEMa MEXIYHAPOIHBIX
OTHOIIIEHUI, ¢ KOTOPOH CBSI3aHBI KM3HEHHO BaXKHbIE MHTEPECHI BCEX HApOMOB. DTa CHCTEMa HE MOXET
HOpMaJabHO (YHKIMOHMPOBATh 0€3 JOCTaTOYHO BBICOKOTO YPOBHS  MEXIyHApOMHO-TIPAaBOBOTO
perymupoBaHusa. YeM BBIIIE pa3BUTHE MEXIYHAPOMTHOM CHCTEMBI, TeM OOJIBIIE HEOOXOOUMOCTh B €€
MIPaBOBOM PETYJIMPOBAHUU.

MexayHapogHOe MpaBO YIIPOUMBAET CBOM MO3MIIMM B MAaCCOBOM CO3HaHMU. JIomy HauMHAIOT OTIaBaTh
cebe OTYET B TOM, YTO 03 yBaXXCHMSI HOPM MEXIYHAapOJHOIO IpaBa HEBO3MOXHO OO0ECIIeYHMTb MUP U
COTPYOIHUYECTBO M TOMPOCTY  BBIKWUTE. Bce 310  CcKaspiBaeTCI W HAa  TIOJIUTHUKE.
B 1ieioM posib MeXIyHapOmHOTO TpaBa B JXKM3HM TOCYIapCTB HEM3MEPUMO BO3pOCia IO CPaBHEHMIO C
JTOBOCHHBIM TIEPHOIOM.

XoTenoch Obl 3aBEPIIUTH NCTOPUIO Pa3BUTHSI MEXIYHAPOIHOTO MpaBa Ha 3TOW ONTUMUCTUIECKOI HOTE.
K coxaneHnuio, peasbHas IOJUTUKA PEIKO IPEACTABISIET ONTUMUCTUUECKYIO KapTuHY. [Ipousomieniive B
MHpE TIepeMEeHBl TIpUBEJIM K CYIIECTBEHHBIM U3MeHeHMsIM B MupoBoil cucreme. CIIIA cramm
IOMMHMpYIOIIEH Jep>KaBol, MOJUTHMKA KOTOPOW IIoKasajia, 4YTO COOTHOLIEHUE CUJ KakK (dakTop
MEXIYHAPOOHBIX OTHOINCHMI He YTpaTwio cBoero 3HaueHWs. COOBITHS, CBsSI3aHHBIE C BOCHHBIMU
neicTBus MM potuB FOrocnasuu u npotus Mpaka, BbI3BaIM IPOTECT MUPOBOTO COOOIIIECTBRA.

Bmecte ¢ TeM 3TH COOBITHS TTOKA3aIu, YTO Jaxke Takas nepxasa, Kak CIIA, He B cocTosHUM 00eCTIeYnTh
CBOM HAaIlMOHAJIbHBIE WHTEpechl B OAMHOYKY. [lokazaTenbHa B 3TOM IIaHE CUTyallMsl, CBSI3aHHAsl C
TeppopucTHYecKMH akTamu B Hpio-Mopke u Bammnrrone B centsiope 2001 r. CIIIA 6blIM BBIHYXIEHBI
00paTUTBCST 32 TIOMOINBIO K APYTUM CTpaHaM, W 5Ta IIOMOING ObUTa oKa3zaHa. OmHAKo OaroxeraTebHOE
OTHOIIIEHUE IPYIUX CTpaH ObLIO MCIIOJb30BAaHO HE B OOIIMX MHTEpecax, a JUIsl pacIIMpeHMs aMeprUKaHCKUX
CTpaTETMYCCKIX MO3UITUIA.

Yro ke KacaeTcs MeXIyHapoJHOTO IpaBa, TO JOCTaTOUYHO cKa3ath, yto CIIIA He paTtuduumpoBanu
KOHBEHLIMK O 0OphOe ¢ Teppopu3MoM, NMpuHATbIe mon srugoii OOH. OHuM oTKa3zanuch paccMaTpuBaTh
Borpoc o patudukanuu Cratyra MeXIyHapOIHOIO YTOJIOBHOTO Cylda, KOTOPBIA yxXe paTU(UIIMPOBAH UX
OMKAUTIITMMK COIO3HUKAMU.

Heno, pasymeercs, He Toiabko B CIIIA. He ouyeHb OXOTHO MIOyT Ha YIPOUYEHUE MEXTYHApPOJHOTO
MpaBoOIIOPSIAKA M HEKOTOpHIE OpyTHe CcTpaHbl. BechbMa moKazaTeleH TOT (akT, YTO pa3paObOTaHHBIN
Komuccueit MmexmyHapoIHOTO MpaBa MPOEKT cTaTeil 00 OTBETCTBEHHOCTH TOCYAapPCTB ObLT MPUHST JUIIb K
ceepgeHuto 'enepanbHoit AccambOneeit OOH B 2001 r. Mexny TeM coiepKalllecsl B 3TOM MPOEeKTe HOPMBI
UMeIu Obl MEepBOCTENIEHHOE 3HAuYe€HWE IS COBEPILIEHCTBOBAHUS MEXaHM3Ma NEUCTBUS MEXIYHapOIHOIO
TpaBa.

Hemp3sgs He 3amMeyaTb M TIO3UTHBHBIX MOMEHTOB B pa3BUTUM MEXIYHAPOOHBIX OTHOIICHUNA W
MEXIYHapOTHOTO IIpaBa. Ilpon3omenire B MUpe TIepeMEHBI, pa3BUTHE IIpoliecca TI00aIM3alu JUKTYIOT
HEOoOXOIMMOCTh YCTAHOBJIEHUSI HOBOTO MHUPOBOTO MOPSAKA, KOTOPHIA OBl IMO3BOJIMJ PEIIUTh II100aIbHbBIC
Mpo0JIeMbl, OT Yero 3aBUCUT CaMO BBIXMBaHME YeJoBeuecTBA. MeXIyHapOTHOMY COOOIIECTBY YyHAlIOCh
OIpeAeIUTh OCHOBBI TaKOTO IOPsSiAKA M COOTBETCTBYIOIIETo MexXmyHapomHoro mpaBa. B kanyH XXI B.
MEXIyHapOJIHOE COOOIIECTBO OIPEAETUI0O OCHOBBI HOBOTO MHUPOBOTO TIOpsimKa. DTO OBUIO ClIeIaHo



Hexnapauueit Teicsiuenetuss OOH, npunaroit Ha Cammute ThicsueneTuss B ceHTsope 2000 r. B ocHoBy
MHPOBOTO TIOPSIIKA TTOJIOKEHBI e 1 puHINIE YcraBa OOH, KoTophle «ImoKa3aln CBOM HEeIPEeXOMSIITNIA
M YHUBEpCalbHbI XapakTep». boiiee TOro, «Mx BO3MOXHOCTU M CIOCOOHOCTM BIOXHOBJISITH BO3POCIM B
YCJIOBMSIX, KOT/Ia FTOCYIapCcTBa M HAPObI CTaJIK 00Jiee B3aMMOCBSI3aHbI M B3aMMO3aBUCHMbI». Ha ocHOBe aTHX
1IeJIe ¥ MPUHIIMIIOB MOXKET ObITh YCTAHOBJIEH CIIPABEIIMBBIN M MPOYHBI MUP BO BCEM MUPE.

[ToBblIeHWE YIPaBAIEMOCTA MEXIYHApPOIHOW CUCTEMBl CBSI3aHO C TMOBBIIIEHMEM pPOJIM TIpaBa, C
obecIreyeHEM 3aKOHHOCTH KaK Ha HaIlMOHAJIBHOM, TaK M Ha MEXIYHAapOOTHOM ypoBHe. OTMmedaeTcs
00JIBIIIOE 3HAYECHHWE STOr0 IPUHIIUIHNAIBLHOTO ITONOXEHMsA. [J1aBBl rocymapCcTB M IIPAaBUTEILCTB 3asSIBUJIM:
«...MBI TIOJHBI PEIIMMOCTH: YKPEIUISITh yBaXXeHHWe K IIPUHIIMIY BEPXOBEHCTBA IIpaBa, IIpHYeM KaK B
MEXIYHApOIHBIX, TaK M BO BHYTPEHHUX JeJIaX...»

B Hexnapamuu teicstuenetss OOH 2000 r. coaepKUTCsl MONOXEHUE MPUHUUITUAIBHOTO 3HAUYCHUS [IsT
MOHMMAaHUS TIPUPOABl HOBOIO MMpoIopsiaka. PykoBomuteau rocygapcTB UM IMPaBUTENbCTB 3asBUIM, UTO
HapsiAay C OTBETCTBEHHOCTBIO TIepell CBOMMHU OOIIIECTBAMM OHU HECYT KOJUIEKTUBHYIO OTBETCTBEHHOCTD IIEpeT
HapogaMM MHpa 3a oOecIieueHUe WX OJIaroIToaydrsi. DTO MOJoXeHne nMeeT ocoboe 3HaueHme misg CIIIA.
OO6ramaHue MOTYIIIECTBOM, MHOTOKPATHO IIPEBOCXOISIIINM MOTYIIECTBO APYTUX CTPaH, HAKJIaAbIBaeT Ha 3TO
TroCyIapCTBO OCOOYI0 OTBETCTBEHHOCTH 3a oOecrieueHue Oaroroiaydyus HapomoB mupa. Ilom stum yriom
3pEHUS TOKHA CTPOUTHCS M KOHLENIIMS HallMoHalbHOU 6e3onacHocTu CIIA.

ITpoucxonsinue B Myupe MepeMeHbl AUKTYIOT HEOOXOAUMOCTD CYILIECTBEHHBIX U3MEHEHUI BO BHEIIHEH
MOJIUTHKE rocymapcTB. OHa JOJKHA OCHOBBIBATHCS HAa YBaXKCHWM HAIIMOHAJIBHBIX MHTEPECOB NIPYT APYyTa,
0Cco0eHHO B o61actu 6e3onacHocTh. Ha cMeHy 6anaHcy cuil JoKeH puiiTu 6aaHc nHTepecoB. [lonutruka
JIOJKHA YIUTHIBATH HOBOE COOTHOIICHME HAIMOHAIBHBIX U OOIINX MHTEPECOB rocymnapcTB. bes obecnieueHmst
OOIIMX MUHTEPECOB HE MOTYT OBITh OOECIIEUeHBI 1 MHTEPECHI OTAEILHOIO TOCYIapCTBa.

YcuneHue 3HAYMMOCTH MHTEPECOB MEXIYHAPOIHOTO COOOIIECTBA HE O3HAYaeT YIIEMJICHUSI UHTEPECOB
rocymapcTB. 3amaya COCTOUT B TOM, YTOOBI JOOUTHCS ONTUMAJIBHOTO COYETaHUS TeX U APYrux, 06e3 3Toro
HEBO3MOXHA HOpMaJIbHasl 3KM3Hb COOOIIECTBa M 00Pa3yIoIINX ero TocyaapcTB. Bce He0OXOMMMO YIUTHIBATE
TIpY OTIPENeICHUH ITOJTUTHKY TOCyIapCcTB B 00acT 6e3ormacHocT. [1prxoauTcss, omHaKo, KOHCTaTUPOBATh,
YTO B TIOJIMTUKE TOCYOAPCTB IIEHTPAJbHOE MECTO IIO-TIpeXXHEMY 3aHMMAlOT Y3KOIIOHMMaeMble
HallMOHAJIbHBIE HHTEPECHl, JOMUHUPYET HALIMOHAIBLHBIM STOU3M.

Konuenius HanvoHanbHoOi 6e3omacHocTu CIIIA ob6cTosATEeNbHO M3J0XeHa B JoKyMeHTe «CTparerus
HalmoHanabHOl Oe3omacHoctu CoeauHeHHbx IllTaToB». Crparerusi Oblia mnoarotoBieHa CoBeToM
HallMOHAJIbHOM 06e301MacHOCTH u npeacTaBiaeHa ITpe3uneHTOM CIIA Konrpeccy
17 centsiopst 2002 r.! CornacHo €il, KOpeHHBIM O0pa30M MEHSIETCSI JOKTPMHA MEXIYHApOMIHO-IIPAaBOBOTO
PeTyIMpPOBaHUS IPUMCHEHUS CUJIBI.

IMocie TeppopucTHyeckuXx aktoB B Hbio-Mopke n BammHITOHe GONBIIMHCTBO TOCYIAPCTB BBIPA3MIN
comupapHoctb ¢ CoenuHeHHbiMU IllTatamu. CoBer besonacHoctu OOH npuHsan  pe3osionuio,
noaTeepxaawIryto npaBo CIIA npuMeHUTh CUIY B CBOIO 3allIUTY. JIeCcTBUS MEeXAyHapOAHOIO Teppopr3Ma
ObLIM KBIMGULIMPOBAHBI KaK «IIPEICTABIAIONINE YTPO3Y MEXIYHAPOJHOMY MUPY M 6€30IIaCHOCTH»2, OIHAKO
pe30JIoLNS HU B Koell Mepe He TipexycMarpuBaia rpaBo CIIIA cBepraTh HeyrogHBIC PEKIMEL.

Cooprtust 11 centstopss 2001 1. CITOCOOCTBOBAJIM  CO3NAHWIO OJIATONPUSITHBEIX  YCIIOBUI IS
¢dopMUpOBaHUS IMIMPOKON KOATULIMU B LIEISX HE TOJBKO OOPHOBI ¢ MEXIYHAPOIHBIM TEPPOPU3IMOM, HO U
peanu3aluu NpuHATo Ha CaMMuUTE ThicsiuesieTrs porpaMMbl. OTHAKO 3TU YCJIOBUS ObUIM B HEMaJIOH Mepe
MoJopBaHbl OMHOCTOPOHHUMMU AericTBUsIMU CIIA, 4To, MO MPU3HAHUIO U aMEPUKAHCKUX CIICIIMaIUCTOB,
MPOTUBOPEUMIIO HAIMOHAJILHBIM MHTEPECaM CTPAHEI, a TAKKE MEXKIYHAPOIHOTO COOOIIECTBA B IICJIOM.

Hraopupyst obire mHTepechl rocygapcTB, CrTpaTernsl HaIlMOHAJIBHONM O€30IacHOCTH, €CTEeCTBEHHO,
HAHOCHUT OIIYTUMBIN ymap IO MEXIYHAPOTHOMY IIPaBOIIOPSIKY, B OCHOBE KOTOPOTO JIEKUT COYETaHUE
HaIlMOHAJIBHBIX U OOIIMX MHTEpecoB rocymapctB. OCHOBHas Uaes 3TOro JOKyMeHTa — AMepuKka objamgaeT
OecrpelieMIEeHTHBIM MOTYIIECTBOM, HE MMEIoIUMM cebe paBHbIX, M IIOTOMY IIpu3BaHa (OpMUPOBAThH
MEXIYHapOIHBIN MOPSIIOK U 00eCIIeurBaTh €ro COOI0NEHUE.

Ocoboe 3HaueHNEe NMEIOT TToNIoKeHUs CTpaTerny 00 «yIpeXXaalonX» JeHCTBUSIX TPOTUB BpaxkIeOHBIX
rocynapctB. B utone 2002 r. aTa uaes 6b1a o3BydeHa k. bymeM. OHa npeamnoaaraeT, 4To eCc/ii rocyaapcTBO
MPEACTaBIISICT MIOTCHIIMAIBHYIO YTPO3y AMEpHKe YIIM YKPBIBAeT IPYIIITY, IIPEICTABIISIONIYIO TAKYIO YTPO3Y, TO
CoenuHenHble Illtatel OyOyT OCYIIETBIAATh IIPEBEHTUBHOE BMEIIATEJIbCTBO B OTHOIICHUM 3TOTO
rocynapcTBa, ¢ TeM YTOOBI TMKBUANPOBATH YTPO3Y, BIUIOTH 10 CMEHBI PEXXKMMa.

IIpobGnaeMa mMpUMEHEHUS CUJIbI IS JUKBMIALIMKA Yrpo3bl MUPY JOCTaTOYHO YETKO YperyjiuMpoBaHa
YcraBom OOH. YcraB 3akpenui HEOTbeMJIEMOE MPAaBO HA MHAWBUIYAJBbHYIO WM KOJUIEKTUBHYIO OOOPOHY,
«€eCJIM TPOU30MAET BOOPYKeHHOe Hamajenue» (ct. 51). OmpenesneHue CyleCTBOBAHUS JIIOOO yrpo3bl MUPY
oTHeceHo K KomrreteHIInn CoBeta be3onacHoctu (cT. 39).

B KoncynbratuBHOM 3akimoyeHun MexayHaponHoro Cyma «O mpaBOMEpPHOCTH Yrpo3bl MPUMEHEHUS
WK IIPUMEHEHUS SIASPHOTo opyxxusi» 1996 r. comepKuTes cienytoluii BeiBoa: «Takum o6pa3om, GbLUIO ObI
MPOTHUBOIIPABHBIM [IJIsI TOCYAapCTBA YIPOXATh CUJION B 1IeJIIX 3aXBaTa TEPPUTOPUM APYTOro rocyaapcTBa Uin



MOOYXIEHUsI €ro CJIeJIoBaTh WJIM HE CJIEIOBaTh OIpPEAEIEHHOMY TOJMTUYECKOMY WM 2KOHOMMUYECKOMY
Kypey»'.

Ectb ocHOBaHus mojarath, 4yro CTpaTeruss paspabaTbiBajlaCh B 3HAYMTEIbLHOM Mepe C MPHIEIOM Ha
Hpak. JJoKyMeHT He OrpaHMYMBACT BO3MOXHOCTb OJHOCTOPOHHErO IMPUMEHEHMSI CHUJIbI B CIIydae Yrpo3bl
HalmoHaabHOI Ge3omacHocTu. CIIIA OymyT MCITONIB30BaTh CBOIO BOCHHYIO U 3KOHOMHUYECKYIO MOIIb ISt
MOOIIPEHUST «CBOOOAHBIX M OTKPBITHIX OOIIECTB». DTO IMOJOXEHHME MPOTUBOPEUUT HE TOJBKO MPUHIIMITY
HEIPUMEHEHMUSI CUJIbI, HO M JIPYyrOMYy OCHOBOIIOJIAraiollieMy NPUHIUMY MEXIyHapoaHOro IipaBa —
MIPUHILXITY HEBMEIIATEILCTBA BO BHYTPEHHUE [IeJa.

Crpaterus npeaycmarpubaer, uro CIIA mpuMyT Bce HEOOXOOUMMEBIE MEphI, HE OCTAHABIMBASICH HAXe
Iepea HapylIeHHEeM MEXIYHapOIHBIX 00s3aTebCTB, €CJAUM MX BOCHHOMY IIPEBOCXOACTBY OyaeT OpolleH
BBI3OB.

BoeHHoe u skoHoMuYeckoe noMuHupoBaHue CIIIA MoXeT ObITh OIpaBIaHO TOJBKO B Cllyyae, eCJii OHO
OyZIeT CIIy>XWTbh TOIJEPKAHUIO TTPABOITOPSIAKA, YCTAHOBIEHHOTO MEXIYHAPOIHBIM COOOIIECTBOM B IIEJIOM.
IlepBas xe cepbe3Hast monbITKa mpuMeHuTh CrpaTteruio B Mpake okonumiack mposanoM. CIIIA BeIHYXI€HbI
66111 06paTuThes B OOH.

Takum obpazoM, muaupyouryio posib CIIA crmocoOHbBI COXpaHUTD, JIMIIb IOCTABUB CBOE MOTYILIECTBO Ha
CITy0y MeXIyHapOJHOMY MPAaBOMOPSIIKY, YBaXasi MHTEPECHI APYyTrUX roCyIapcTB U obecreynBasi HHTEPEeChl
MEXIYHApOOHOIO cooOIIecTBa B IeJoM. B o00iieM, MHOroe 3aBUCUT OT TOIrO, KaK aMepuKaHCKas
aIMUHUCTpALM OyIeT IIPUHUMATh BO BHUMaHNE peaii [II00aIbHOTO MUpA.

KoHlienius HalMOHAIBbHOM 0e30macHOCTM Poccuu A0CTaTOYHO OOCTOSITEIbHO M3JIOXKEHA B IMKIIE
HOPMATUBHBIX aKTOB, B 3aKOHAX, a TAKXe JOKTpUHAX 1 KOHLeNusx. K paccMaTpuBaeMbIM aKTaM OTHOCSITCS
®denepanbHble 3aK0HBI «O0 060poHe» 1996 1.1, «O 6e3omacHocTH» 1992 1.2, a TAKXKE YTBEPXKIEHHBIE YKa3aMU
IIpesunenra PP B 2000 r. Boennas moktpuHa Poccuiickoit @enepaumu’, KoHuenuus HaluMOHAIBHON
6esomacHocT Poccuiickoit ®eaepauun*, KoHuenus: BHelIHel moautuku Poccuiickoit @enepannm’. Cam
¢dakT TPUHATAS YIIOMSHYTBIX aKTOB TIPEICTaBIISICT COOOM BaXXHBIM IDar Ha NYTH (QOPMUPOBAHMUS
JIEMOKDPATUYECKOIO IIPaBOBOrO IOCYAapCTBa, HOPMATUMBHOW OCHOBBI ITOJMTUK B 00JaCTU 0G€30IACHOCTH.
IIpaBoBOE rocyaapCcTBO JOJIKHO OBITh X MEXIYHAPOIHO-IIPABOBBIM.

BoeHHast mokTpuHa 0CO00 IOOYEPKMBAET 3HAYEHME IIPUHIIMIIOB M HOPM MEXIYHApOIHOIO IIpaBa:
«Poccuiickas @enepaiivst MCXOAUT U3 HEMPEXOISIIEro 3HAaY€HUSI OCHOBOIOJIATaloIIMX ITPUHITUIIOB M HOPM
MEXXIyHapOIHOro Mpasa...» [IpUHIINIT 3aKOHHOCTH pacCMaTPUBAETCsI KAK OCHOBHOM IIPUHLIMIT O0eCIIeYeHSI
0e30IMacCHOCTY M BeIeHWS BHEIITHETIOTUTUYECKOM eI TeIbHOCTHA TOCYIapCTRa.
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I'nasa II1. MexxnynapoaHoe npaBOTBOPYECTBO

§ 1. IIpouecc u ¢gopMbl MEKTYHAPOTHOTO IPABOTBOPUECTBA

1. Ilousarue MEKIAYHAPOIHOI0 NpaBOTBOPYECTBA

MexayHapomgHOe IIPaBOTBOPYECTBO IPEICTABIISICT COOOM IIpOIIeCC CO3MAaHMS HOPM MEXKIYHAPOTHOTO
npaBa ero cyobeKTaMu.

DTOT MpolecC OTIMYACTCS 3HAYMUTEJIBbHOM CIIOXHOCTBIO M CIEHUM(pUKONW B pe3yabTaTe OTCYTCTBUS
€IMHOro 3aKOHOAATeJbHOro opraHa. JIocTaTouHoO cKa3aTh, YTO CyObeKTaMU Ipolecca SIBsIoTcs oKojo 200
rocygapctB. HeT eamHol KOHCTUTYLMU, PerjlaMeHTUPYIOLIE Ipoliecc mpaBoTBopuecTBa. [loaTomy camu
CyOBEKTHI 10 CBOEMY KEJTAHUIO OTPEACISIOT METOIBI CO3JaHUsI HOPM MpaBa, YTo 00JIerJyaeT afanTaluio 3TUX
METOHOB K MEHSTFOIITUMCS YCIOBUSIM MEKITYHAPOIHON XKI3HU.

WHCTUTYT MeXayHapoOHOro npaea npullen K 3akftodeHunio: «focypapcTBa Mmpa MOryT co3gasaTtb OJis cebsi npaBo

no6biM nyTem no CBOEMY XeJIaHUIO. Ecnu BCce oHM cornacHel aenatb 310 onpeneneHHbIM 06p830M, TO HUKTO HEe MOXeT
oTpunuaTb UX CNocoBGHOCTb NN npaso NOCTynaTb TakKMM 06pasoM»‘.

M3-3a OTCYTCTBMSI HAOTOCYIapCTBEHHOM BJIACTM B OCHOBE BCEX CIIOCOOOB CO3MaHUS HOPM
MEXIYHapOOHOTO IIpaBa HAXOMMTCSI commalneHune cyobreKToB. Conventio facit legem (corNallleHUE CO3macT
npaBo). M3BecTHbIl mHAMMCKU opucT P. [TaTak momyepKuBaj, 4To «COMTAIICHHEe MEXIY rOCyIapCTBaMu
00pasyeT MOUIMHHYI0 OCHOBY MEXIYHAPOIHO-IIPABOBOI CUCTEMBI»2. KOpunnueckoit ¢popMoii coraiieHus
SIBJIAIOTCS 00bIYali M 1OroBop. B HEKOTOPHBIX Ciaydasix HOPMBI CO3MAIOTCS PE3OJIOLUSIMU MEXIYHAapOIHbIX
opraHuzauuii. Ha 3ToM Mbl OCTAHOBUMCSI B JaJIbHEHIIIEM.

OOBIYHAsT HOpMAa W JIOTOBOPHAs HOpMAa pa3IMYaroTCs He II0 CYTH, a IO CII0CO0Y ITOCTIKEHUS
coramreHus u (hopMe ero BeIpaxkeHus. JLoroBop — sICHO BEIpaXkeHHAs 1, KaK IIpaBUJjIo, MMCbMEHHas (hopMa.
OObrvaii — HermcaHas (hopMa, B OOJIBITMHCTBE CIIy4aeB CO3IAETCS MOTIAIMBEIM COTJIAIIICHUCM.

DTa ToUYKa 3peHUs OCIIapHUBACTCsI HEMAJIBIM YMCJIOM aBTOPUTETHBIX IOPHCTOB. YTBEPXKIAIOT, YTO OObIYaii
OTJIMYAETCS OT HOPM, co3faBaeMbix cornaieHueM. I[Ipu ero dopMupoBaHUU MMEET MECTO HE MOJYATUBOE
corjalieHue, a psii OAHOCTOPOHHUX akToB. OMHAKO OJHOCTOPOHHME aKThl MPEIACTABISIIOT CO0OIl cepuro
aKTOB COIJIAaCHSI ¢ HOPMOM, T.e. comIalleHHe. AHAIIOTMIHEINA IPOLeCC MPOUCXOOUT TIPU MPHCOSTUHEHNN
TOCyIapCTB ITyTeM OJHOCTOPOHHMX aKTOB K moroBopaMm. KoHIlenmus corjamieHns KaK OCHOBBI OOBIYHOTO
MpaBa HalllIa OTpaXkeHue B perneHmsIx MexayHapogHoro Cyma OOH.

CoBpeMeHHOe MeXXIyHapOoaHOE MPaBO OTJIMYAETCS OT MIPEAIIECTBOBABIIETO EMY U IO IIPABOTBOPUYECKOMY
mpoueccy!. TeMIl pa3BUTUS MeEXIYHAPOIHBIX OTHOLIECHUI HEMPEPLIBHO BO3PACTAET. Y CIOXHSIOTCS
MEXIYHApOIHbIE OTHOIIIEHMS, a CJIeI0BaTEbHO, U UX peryarupoBaHue. CyllecTBeHHbIe U3MEHEHMST BHECEHBI
B TIPAaBOTBOPYECKUIT MPOIIECC B pe3yIbTaTe CO3MAHUS CUCTEMbI MEXKIYHAPOIHBIX OPTraHOB M OpTaHW3allWii.
Kak ciemctBue mpaBOTBOPYECKUIA IIpoliecc OBUI B 3HAYMTEIBHON Mepe MHCTUTYLIHOHAIM3WUPOBAH M CTal
OCYILIECTBIIATLCS HA peTyIsspHOit ocHoBe?. Ilpollecc IeMOKpaTU3MPOBAH, MOCKOJIBKY B HEM IIPUHUMAIOT
yJacTHe Bce Kejalolue rocymapctba. [IpomcxomuT BBISICHEHME B3IJISIIOB M MX COIJIaCOBaHUE, YTO MMEET
BaXXKHOE 3HaU€HUE Kak IJIs1 (OpMUPOBAHUS HOBBIX HOPM, TaK M IS TOJKOBaHUS CylIeCTByroLIUX. Bce 310
coleicTByeT afanTallMd IPaBOTBOPYECKOIO IIpollecca K pacTylleMy JUHAMU3MY MEXIYHapOJIHbBIX
OTHOILIEHUM.

CremyeT OTMETUTD, YTO BIMSHHE TOCYIAPCTB Ha IPAaBOTBOPUYECKUIA ITpollecC HEOOMMHAKOBO. [Ipu aToMm
OHO 3aBUCHUT HE TOJIBKO OT MOTYIIECTBA TOCYZapCTBa, HO M OT €r0 aKTHUBHOCTH B 3TOM 0OJACTH, OT
CMOCOOHOCTH BBIIBUIaTh OOOCHOBaHHBIE MpemioxeHus. CleayeT Takke YIUTHIBaTh, YTO CBOEBPEMEHHOE
MOJyYEeHUE COIJIaCUsI Ha HOBYIO HOPMY BCEX TOCYIapCTB — nejio HepealbHoe. IToaToMy 0OIllrie HOPMBI
MPUHKUMAIOTCS OOJIBIIMHCTBOM, MPEICTAB/SIOIIUM OCHOBHbIE MTOJTUTUKO-TIPABOBbIE CUCTEMBI. J1JIs1 co3aaHMs
HOpPMBI U obOecrnieueHUs ee IPPEKTUBHOCTU HEOOXOAMMO COIJIache TeX, KTO pPealbHO KOHTPOJIUPYET
MEXIYyHapOIHBIC OTHOIIIEHMSI B COOTBETCTBYIOMIEH cpepe. HOpMEI 00 MCITOIb30BaHNM aTOMHOI SHEPTUH He
MOTYT co3IaBaTbcs 0e3 yJacTus sSuepHBbIX nepxkaB. DopManbHO TOCYTapCTBO BIIpaBe HE MPHUHATH JIIOOOM
JIOroBop uu oobryait. Ho mpakTuyecku 0TKa3aTbesl OT TOTO, YTO MPUHSITO OOJIBIIMHCTBOM, HEIIPOCTO.

IlepecMaTpuBarOTCI MHOTOCTOPOHHUE JTOTOBOPHI TaKXe IO COIIAIIeHWIO OOJIbIIMHCTBA YYaCTHUKOB.
Haxe YctaB OOH, ocHoBomnosaraloluii mpaBoBOi aKT, MOXET MepecMaTpuBaThCsl OOJBILIMHCTBOM OT 2/3
YJIEHOB, BKJII0Yas MOCTOSTHHBIX WwieHoB CoBeTa be3omacHocTu.

TeMmbI ¥ Ka4ecTBO IIPABOTBOPYECKOTO IIpoIlecCa BO MHOTOM 3aBHCSIT OT HAJIWYMs CIICIIMATBHOTO
opraHa, KOTOPBIIf pa3pabaThIBacT COOTBETCTBYIOIINE IIPOEKTH. BechMa ITOKaszaTelleH B 9TOM IUIAHE OIIBIT
Komuccun wmexayHaponHoro IipaBa, KomwuteTa mno mnpaBaM uelioBeka, Komurera no MHUpPHOMY
KCIOJIb30BaHUIO0 KOCMMYECKOTO MPOCTpaHCTBA. biiaromaps yyacTUIo B 3TOM IPOLECCE IKCIIEPTOB BHICOKOIO
KJ1acca BO3pOCI0 Ka4yeCTBO HOPM.



2. Co3ngaHue 00ObIMHBIX HOPM

Cratyr MexnyHapoagHoro Cyna OOH (rm. «b» m. 1 cT. 38) ompenenun oObluail Kak 10Ka3aTeJabCTBO
«001Iel (B pyCCKOM TEKCTe OLIMOOYHO YIoTpebaeH TEpMUH ,,BceoO1ein”. — HM.JI.) MpakTUuKu, MPpUHSITOI B
KauecTBe MPaBOBO HOPMBbI».

B coBpeMeHHOM MeXIyHAapOIHOM IpaBe CYIIECTBYET ABa BUAA OObIYHBIX HOPM.

MepBbll, TPaAMUMOHHLIA, nNpeacTaBnsieT cobOoill CroXMBLIEECS B MNPaKTUKE HEeNWcaHoe MNpaBuio, 3a KOTOpbIM

NnPU3HaeTcd opunanyeckasa cumna.

BTODOI\/] — HOBbIA BMA, K KOTOPOMY OTHOCATCHA HOPMbI, CO30aBaeMble He LNUTENBHOMN ﬂpaKTMKOIz, a npu3HaHnem B
KayecTBe TaKOBbIX MpaBuil, COAEPXALMXCH B TOM N NHOM aKkTe.

Hopwmer BTOporo Buma cHavajia (popMyIMpPYIOTCS JIMOO B IOTOBOpax, TU0OO B TaKMX HEIIPABOBBIX aKTaX,
KaK pe30JIIOIUM MEXIYHapOIHbBIX COBEIIAHUI M OpraHU3allrii, a B JaJIbHEHIIIEM 32 HUMM TIPU3HAIOT CTaTyC
HOpPM OOIIIero MeXXayHapoaHoro mnpasa. Opuanyecku OHM CYIIECTBYIOT KaK OObI4aii, a COOTBETCTBYIOIINE
aKThl CIyXXaT JoKa3aTeJbCTBaMM UX conepxaHusi. Tak, pesomtouus I'eHepanbHoit Accambiaen OOH moxer
CITYKUTB JIOKA3aTeJIbCTBOM CYIIICCTBOBAHUS M CONCPKAHUS OOBITYHEIX HOPM MEXXIyHAPOTHOTO npaBa. HopMer
BTOPOTO BHUAA OBICTPO CO3/MAIOTCS W CIIOCOOHBI HE TOJIBKO 3aKPETUIATh CIOXMUBIIYIOCS TMPAKTUKY, HO U
¢dopMHUPOBATH €€, YTO YPEe3BBIUAHO BAaXKHO B HAIll TMHAMMYHEIN BeK. He MoTy He 3aMeTHTh, YTO 3TOT B3IJISI
He pasaesseTcss MHOTMMU I0OpUcTaMU Kak 3a pyoexxom, Tak 'y Hac (I'.W. Tynkun, I'' M. JlaHUJIeHKO).

Jlng moHuMaHus npoiecca (GOpMUPOBAHUS 00bIYass HEOOXOAMMO BBISICHUTD JBa OCHOBHBIX TTOHATUS —
MOHATUSL MPAKTUKUA W TMPU3HAHUS IOPUIAMYECKOU cuiibl (opinio juris). IIpakTHKa 03HAYaeT AECTBUHE WJIM
BO3JEpKAHME OT JeiiCTBHII CyObekTOB, MX opranoB!. Peub ujer o IpakTWKe, B IPOLECCE KOTOPOil
GOpMUPYIOTCS HOPMBI MEXIYHAPOTHOTO IIpaBa. JWITJIOMAaTUM M3BECTHO M WHOE ITOHSITHE MPAKTUKM, IO
KOTOpOM TIOHMMAIOTCSI CJIOXWBINMECS BO B3aMMONCHCTBUU CYOBEKTOB IIpaBWjIa, KOTOPBIM OHU
MPEANOYUTAIOT CJIeA0BaTh, HECMOTPS Ha OTCYTCTBUE Y HHUX IOPUAMYECKON cuibl. B IOKTpuHE Takylo
MPAKTUKY B OTJIMYME OT OObIYasi UMEHYIOT OOBIKHOBEHHUEM.

IIpakTuka DoJKHa OBITH JHOCTATOYHO OIPEIAEJICHHOU, eMMHOO0Opa3HO, YTOOBl M3 HEe MOXKHO ObLIO
BBIBECTH ob11iee nmpasuiao. MexmyHapoausiii Cyn OOH yka3zan Ha ociOpUMOCTb 00bIYasi B ClTydae «0OJbIION
HEOIpeNeIeHHOCTH U MIPOTUBOpeunii»2. B 3TOM ofHA M3 MPUYMH TOTO, YTO ISl YCTAHOBJIEHMsI OObIYas BCE
OoJplllee 3HAUYCHHE IIPHOOPETAIOT TakuWe (hOPMBI MPAKTHKHN, B KOTOPBHIX IO3MIIAS CYOBEKTOB BEIpaXKeHa
JIOCTAaTOYHO YETKO (3asIBJICHUsI, HOThI, KOMMIOHUKE, PE3OJIOLIMU MEXAYHAPOAHBIX OPTAaHOB U OpTaHU3aLIN).

[IpakTrka noKHA OBITh JOCTATOYHO YCTOMYMBOM M HE HOJKHA CYIIECTBEHHO OTKJIOHSTHCS OT HOPMBI.
Bwmecte ¢ TeM 3T0 TpeboBaHUE HeJlb3sl BO3BOIMUTH B abcomoT. MexayHapoaHblii Cyn OOH «He cuuTaer, 4to
JUTSI YCTAaHOBJIEHUST OOBIYHON HOPMBI COOTBETCTBYIOIIAs TIPAKTHKA TOJDKHA aOCOJIOTHO TOYHO COBIIAAAThH C
HopMmo#. Cymy MpeacTaBisieTCsl JOCTaTOUYHBIM, YTOOBI TOBEIEHME TOCYIAapCTB B OOIEM CJIEIOBAJO 3TUM
HOpMaM»>.

Haubonee 4eTkMM M aBTOPUTETHBIM [0Ka3aTe€JbCTBOM HMEHHO IOPMIMYECKOM IPAKTUKM CJIyKaT
JIOTOBOPBHI. 3acClIy>KMBaeT BHUMaHMS ClIeAyloliee o0cTosATeIbcTBO. Co3naBaeMble B X0MIe KOAU(DUKAITMOHHBIX
paboOT KOHBEHIIMU J0JITO€ BpeMsl He BCTyMaloT B cuiy. Hemasoe 4uciao rocynapcTB B HUX HE YYacTBYIOT U,
CJIeIOBAaTeNIbHO, IOPUAMYECKM UMK He cBsA3aHBl. Ho eciam mpu3HATh, YTO TaKMe KOHBEHIIUM BBIPAXKAIOT
0OBIYHBIE HOPMBI OOIIETO MEXIYHApOIHOTO IpaBa, TO B 3TOM KauyeCTBE OHU OOSI3BIBAIOT BCE TOCYIapCTBa.
Takum myrem MexayHaponubeiii Cyn OOH He pa3 HMCITOIb30Bal MHOTOCTOPOHHME KOHBEHIMU. B 3TOM
BUIUTCS OTHA U3 HOBEJLIL.

BeHckass KOHBEHIIMsI O IIpaBe MEXIYHApPOOHBIX OOrOBOpOoB 1969 r. ObLia MpMHATA JIMIIbL MOJOBUHOM
00I111eTr0 YKcia TOCyIapCcTB U IJIMTEIbHOE BpeMsl He BCTymaja B cuwiy. Cpeau He MPUHSBIIUX €€ TOCyl1apCTB
obutn Takue, Kak CIOA, Kuraii, Muaus, ITakuctan, bpasunus. Tem He MeHee MexayHaponHbiii Cyn cuen,
YyTO MOJIoXKeHUsI KOHBEHLIMY OTpaXKaloT OOBIYHOE MTPABO, U IPUMEHUI UX!.

MHoroe B 3TOM cllydae 3aBHCUT OT XapaKTepa HOpPM, COIepXKaIluxcs B KOHBeHIUH. HoOpMEI,
OoTpaXkarolye MOTPeOHOCTH MEXIYHAPOIHOTO MOPsIIKa, OCHOBHBIE YeJIOBeUECKHE LIEHHOCTH, TYMaHUTapHbIE
HOPMBI, CYUUTAIOTCS 00111€00s3aTeIbHBIMUI, HECMOTPSI Ha 3HAUMTEJIbHYIO OTKJIOHSIONIYIOCS ITPAKTUKY.

IToka3zartesieH B 9TOM IJIaHE CTATyC MoJioxkKeHUH 2KeHEeBCKMX KOHBEHIIMI O 3alluTe XepTB BOHHBI 1949 T.
OHM MOCTOSSHHO HApyIIAJACh B XOJ¢ BOOPYKECHHBIX KOH(JIMKTOB M TeM HE MEHEe pacCMaTpHMBAIOTCI Kak
o01IeTpU3HaHHbIe HOPMBI, 00513aTeIbHbIE JaXe ISl TeX ToCyIapCTB, KOTOPhIe B KOHBEHIIUSIX HE YYaCTBYIOT.
Bor mMaenme Ha atoT cuer I'eHepambHOTO cekperaps OOH: «Hecmotpsa Ha 1o uto M3pawns de jure He
MpU3HAJI TPUMEHUMOCTb K HEMY 4YeTBepTOil 2KeHEeBCKOW KOHBEHLMU, TEM HE MEHEE Opinio juris MUPOBOTO
COOOIIECTBA COCTOUT B TOM, YTO OHA JOJDKHA ITPUMEHSITHCS»2.

BecbMma pacnpocTpaHeHHO MHeHMe, OyaTo KoauduKaluvs BeJeT K BbITECHEHUIO OOBIYHOrO IpaBa U
3aMEeHe ero IOroBOpHBIM. bosiee Toro, BCTpeyaloTcsi BbICKa3bIBaHUS, OYATO OOBIYHOE MEXIYHAPOIHOE MPaBO
HaxXOIUTCS B COCTOSTHUU Kpu3uca®. OJHAKO Ha caMOM jieJie MPOUCXOANT HEUYTO MPOTUBOIONIOXHOE. Kak MbI
BUIENIA, BOIUIOTMBIIME Pe3YyIbTaThl KOOW(UKAIINM KOHBEHIIMHM COHCHCTBOBAIM POCTY PO OOBIYHOTO



npasa, yckopwin ero dopmupoBanue. MexnyHaponusliit Cyn OOH B mocienHue roasl IMOYTU BO BCEX
PCIICHUAX OITMPACTCA NPECUMYILLICCTBCHHO Ha 00OBIYHOE IIpaBo.

Mexnynapogaomy Cyny OOH mpuHAmIEKUT BaxkHAs POJIb B OIIPEACICHUN IIPAKTUKY, B CTAHOBIICHUN
00BIYHBIX HOpM. Hecnyuaiino akTel Cyna akTUBHO UCITOJIB3YIOTCS B 3TOM IIJIaHe HE TOJBKO B JIUTEpaType, HO
M B TIpakTHKe rocygapcTB. OObsCHSIETCSI 3TO BBICOKMM aBTopuTeToM Cyna, KBaaudukauueinn cyaei,
MnpeacTaBUTEIbHBIM XapakTepoM cocTaBa Cyma. C yyeToM 3TOro B HacTosieMm ydyeOHuKe mpaktuke Cyma
YACTIACTCA 0co00e BHUMAaHME.

CylecTBeHHas posib B GOPMUPOBAHUM HOPM OBBLIYHOMO Npasa npuHaanexut Komuccun mexayHapogHoro npasa OOH.
0606Las NpakTVKy rocyaapcTB U yunTbiBas NOTPEOHOCTY MPOrPECCHBHOMO Pa3BUTUSE MEXAYHAapOAHOro npaea, Komuccus
roTOBUT COOTBETCTBYlOWME NPoeKkTbl ans FeHepanbHo Accambnen OOH. Ho ewe Ao npuHATUS nx Accambneein npoekThbl
Komuccun  paccmatpuBaloTcsl  kak  aBTOPUTETHOE  CBUAETENbCTBO  CYLUECTBOBAaHMS  COOTBETCTBYIOLUMX  HOPM.
MexayHapoaHbiii Cya, B CBOMX PELLEHMSIX LUMPOKO MCNOb3yeT OoKymeHTbl Komuccuun. Mocne nopteepxaeHns Cypaom

CchOpPMYNMPOBaHHbIX KOMUCCUE HOPM OHM CTAHOBSITCSt Y4ACTbIO MO3UTUBHOIO MEXAYHApOAHOro mnpasa Mpu MONYanvBoOM
NPU3HaHWUM UX rocyaapcTBamu. B aTom BUAUTCA CylLleCTBEHHas HOBEJIA B MPaBOTBOPYECKOM MPOLecce!.

ABTOPUTETHBIM CBHUAETEIbCTBOM ITO3WIIMU TOCYIApPCTBA SIBJISICTCSI €r0 3aKOHOHATEeNbCTBO. Kommccus
MexayHaponaHoro rmpaBa OOH moBoJbHO MIMPOKO OYepTHIa KPYT COOTBETCTBYIOIIMX aKTOB, BKIIOYMB B HETO
BCE aKThl 3aKOHOAATEJbHBIX OPraHOB, a TakKe MOCTAHOBJEHUS U JaXe 3asBJEHUS MCIIOJTHUTEJbHBIX U
aIMUHUCTPATUBHBIX OPTAaHOB.

B cBA3m ¢ 3TMM MOXHO 3aMETHUTh, YTO OOHOW M3 TPUUYMH YCWJIICHHS POJU OOBIYasT SBIISIIOTCS
MIPOTUBOPEUNST MEXIY 3aKOHOIATESIFHOM M MCIIOJHUTEIIFHOI BIACTSIMU rocymapcTB. [lepBasi CylecTBEHHO
KOHTPOJIMPYET IPOIECC 3aKIIOUYEHUSI JOTOBOPOB, HO B 3HAYMTEIBLHOM Mepe OTCTpaHeHa OT y4yacTUs B
¢opMUpOBaHUM OOBIYHBIX HOPM. B pesyinbrare UCIOJHUTENbHAs BJIACTh HMEET BO3MOXHOCTD
CaMOCTOSITeJIbHO YYaCTBOBAaTh B CO3AaHUM OOBIYHBIX HOPM, HEPEIKO UTHOPUPYS MTO3ULIMIO 3aKOHOIATEIbHOM
BJIACTH.

ITocne Toro kak BeIsicHWIOCH, yTo ceHaT CIIIA enBa nu gact coriacue Ha patudukannio KoHBeHIIUN
OOH 10 mopckomy mipaBy 1982 r., IIpesunent P. Peiiran 3asBmir, 4To Bee monoxeHnss KoHBeHIMM, Kpome
MOJIOXEHUIT O PeXUMe PecypcoB MOPCKOTO JHA, SIBJISIOTCS 0ObMHBIMM HopMaMu. [Tpodeccop Membckoro
yHuBepcuteta M. Pusman koHcratupoBan: «Tak omHum 3asBieHueM Ilpe3umeHTa OOJBIIOE YHUCITIO
nojoxeHuit KoHBeHIMM, coaepxKalleii HeMallo HOBOTO, ObUIM IIpeBpallleHbl B OOBIYHOE IpaBoO W,
cJeI0BaTeNIbHO, cTanu ob0s13aTeibHbIMU 11t CIIIA 6e3 BCIKOro yyacTus ceHara»!.

Pacret posib cymoB rocynapcTB B peaju3aliid HOpM MEXIyHapOIHOTO MpaBa. B pesybTare nx rmpakTuka
probpeTaeT OOIbIIee 3HAYEHNE KaK TOKA3aTEIbCTBO OOBIYHBIX HOPMZ,

HoBbIM sBnsgeTCS TO, 4YTO BCe 0Oojiee BaxKHYIO pOJib B (POPMUPOBAHUM OOBIYHBIX HOPM MIPAIOT aKThl
MEXIYyHapOJHBIX OpraHoB 1 opraHu3anuii. B mpaktuke MexnyHapoaHoro Cyna OOH oHu cranu ogHUM U3
[JIaBHBIX J0Ka3aTeJbCTB O0ObIYHOrO mpaBa’. EciyM B MpOLUIOM JOMHUHUPOBAIM OAHO- W JIBYCTOPOHHME
JI0Ka3aTeIbCTBa, TO HBIHE, KOTAA IPOIEeCC CO3MaHNS OOBIYHBIX HOPM CTaJl KOJIJICKTUBHEIM, Ha TEPBLIH TIaH
BBIIBUTAIOTCSI TIOKA3aTeJIbCTBA MHOTOCTOPOHHUE: KOHBEHIIMH, PE3OJIONNM MEXIYHAPOIHBIX COBEIIAHWNA 1
opraam3anmii. OOIIEM3BECTHO 3HAUYeHWE 3aKkIounTeIbHOro akra CoBellaHUs II0 0€30ITacCHOCTU U
corpynHuyectBy B EBpome 1975 1. Kak [oKa3zaTelIbCTBa COACPXXAHUS OCHOBHBIX IIPUHIIUIIOB
MEXIYHapOIHOTIO IIpaBa.

B o0111eM MOXHO cKa3aTh, YTO aKThl MEXIYHApOAHbIX OpraHU3alluii JaJu o0blyal BTopoe nbixaHue. C
WX TIOMOIIBIO OOBIYHBIE HOPMEI (hOPMUPYIOTCSI, (PUKCHUPYIOTCS, TOJKYIOTCS, IIPOBOIATCS B KU3HbB.
Braromapst M yaanoch MpeoaoieTh Psiji TPAIUIIMOHHBIX HEOCTAaTKOB O0ObIYast. Termepb OH CTal CO3MaBaThCs
TIOBOJIBHO OBICTpO, B Oojiee 4eTkux ¢opMax, €ro cojaepxkaHWe CTajo OOMIeNOCTYMHBIM. Pesomonuu
CONCHCTBYIOT YTBEPXKIACHUIO OObIYAsl B MPaKTUKE, amalTUPYIOT €ro CoaepKaHWe K HOBBIM YCIOBHUSIM, UTO
YIIPOUMBAET CBSA3b 00BIYAS C XKU3HBIO.

[TponoXuTeNbHOCTh MPAKTUKW HUKOIJAA HE MMeJa pellalollero 3HauyeHUs Ijis MpU3HaHUS oOblyas.
MHoroe 3aBUCHT OT KOHKPETHBIX yciioBuil. IIpm pe3KMx IepeMeHaxX W TOSBICHUM HOBBIX IIPOOJIEM,
TPeOYIOIINX HEOTIOXHOTO pelleHUs, OOBIYHAST HOpMa MOXKET CKJIAAbIBAThCS B Pe3yJbTaTe eMMHCTBEHHOTO
npeneneHTa. 3amyck CoBerckmM CoOI030M II€pBOTO0 MCKYCCTBEHHOTO CITYTHMKA M MOJYaHME TOCYIapCTB
O3HayaIM TOSIBJICHWE OOBIYHOM HOPMBI O TIpaBe Oe3BpeIHOIo IIpojieTa B KOCMOCE Hal TeppUTOpHUEi
WHOCTPAHHBIX rocyaapcTB. HecnyyaliHO umess MOMEHTAJIBHOTO OOBIYHOIO IIpaBa HAXOOUT IpU3HAHUE B
JIOKTPUHE MEXIYHapOIHOTIO IpaBa.

B pesynbrate MpOMCXOAUT M3MEHEHHME B COOTHOIICHWUW TIPAKTUKW W opinio juris. Eciu B mponuioM
rJaBHasi poJib OTBOAWIACH IIEpPBOi, TO Termepb — BTOopoMy'. Ilpu dopMUpoBaHMM HOPM OOIIETO
MEXIYHApOOHOTO IIpaBa OCHOBHYIO POJIb TEMeph HWIpaeT IMpoTecT. HeT mpoTecTa, 3HAYUT TrOCyIapCTBO
COTJIACHO C HOBOM OOBIYHOI HOPMOIA.

OcTpo BcTaa BOIIPOC O TOM, MOXKET JIM PE30JIOLMS MEXIYHApOIHOIO OpraHa BbIpaXaTb Opinio juris.
MexnayHaponubiii Cyn OOH c4yen, 4to opinio juris MOXeT ObITb, XOTS U CO BCEMU MPEIOCTOPOXHOCTIMM,
BBIBEJIEHO U3 OTHOIIIEHUSI TOCYIapCTB K OIpeaeeHHbIM pe3otouusiM ['eHepanbHoit Accambaen OOH.



B KoHcynbTaTuBHOM 3aKJII0OUYEHU U MexayHapoaHOTo Cyna OOH
0 IIPaBOMEPHOCTH YIPO3bl MPUMEHEHUS WIn MpUMEHEHUS SIIEPHOTO
OPYXHSI TOBOPUTCSI, 4TO «pe3omouuu [eHepanbHOI Accambien, [Oaxe ecClIM OHU HE SBJISIOTCS
00s13aTeIbHBIMU, MOTYT MHOLIA 00J1agaTh HOPMAaTUBHBIM 3HaueHreM. OHU MOTYT B OIPeIeIeHHbBIX YCIOBUSIX

cy-

XUTh CBUIETEJbCTBOM, BaKHBIM TUIST YCTaHOBJICHUS CYyIIECTBOBaHUS
HOpMBI Wi (OPMUPOBAHUS opinio juris. JIJIs onpeaeaeHus TOro, OTHOCUTCS JIA 3TO K JAHHOW Pe30JIoLun
T'enepanpHoit Accambren, Heo0Xoau-
MO PacCMOTPETh €€ COIEpKaHWE 1 YCIOBUS MPUHATHUS; TAKXKE HEOOXOAUMO YCTAHOBUTh HAJIMUME Opinio juris
OTHOCHUTEJIBHO ee HOPMaTUBHOTO
xapakrepa. Takxke cepusl pe30JIOLMi MOXET AeMOHCTPUMPOBATb ITOCTEIIEHHOE CTaHOBJIEHUWE opinio juris,
TpebyeMoe IUIST YCTaHOBJIEHUS HOBOI
HOPMBI».

Hemp3ss cka3arh, 4TO MNpUBEACHHOE TMOJIOXEHHE CGHOPMYJIUPOBAHO MOOCTATOYHO YETKO IS €ro
MpakTHIecKoro IpuMmeHeHUs. CKopee OHO XapaKTepHO IJISI TeopeTWdecKoro Tpyma. Ero cyiiectBeHHOE
3HAYEHUE COCTOUT B CJICAYIOLIEM:

e OHO ITOMYEPKHUBACT NIEPBOCTEIICHHOE 3HAYCHUE 0pinio juris B GOPMUPOBAHUM OOBIYHBIX HOPM;

e OHO CBHUAETEIBCTBYET O pacTylleil ponu pesosonuii I'eHepanbHoit Accambiaen OOH B o0mem mpoiecce

(b opMUPOBaHUST HOPM MEXIYHAPOIHOTIO IpaBa;
e 113 HEro BUIHO, CKOJIb CYIIECTBEHHBIE IEPEMEHBI IIPOMCXOMISIT B MEXIYHAPOIHOM IIPaBOTBOPYECKOM ITpOILIeCcCe.

U3 OOBIYHBIX HOpM COCTOUT SIIPO Bceii MeXIyHapOAHO-IIPaBO-
BOM CHCTeMBl — OOlllee MeXIyHapOIHOE IIpaBO, KOTOPOE pPacIpOCTpa-HsIEeT CBOe AEMCTBUE Ha BCeX
CyOBEKTOB, BKJTIOYAst MEXIyHapOIHbIC

opranuzauuu. MexayHapoaHbiii Cyn OOH ucxogut u3 Toro, 4ro oOllee MeXAyHapoaHOe IMpaBoO — 3TO
00bIYHOE TpaBo!. DTO MOJOXEHUE MTOCTENEHHO HAXOAUT MPU3HAHME U B OTEYECTBEHHOM nuTepatype?. UYro
Xe

Kacaercsl MHUPOBOW JIUTEPATYphl, TO B HEW 3TO MHEHHWE ABIAETCS NOMUHUPYIOMMMS. OHO HaXOIUT
OTpaXXeHHe U B CyIeOHOM MPaKTHKE TOCyIapCcTB?.

MexayHapoaHoe OOBIYHOE IIpaBO CO3MAeTCS W M3MEHSIETCS OOIIUMMM YCWIMSIMU CYOBEKTOB,
MEXIYHApOIHBIM COOOIIECTBOM B 1IeJJOM. OTO HE O3HayaeT enuHorjacusi. Kak yxe TOBOpPUJIOCH,
HEOOXOAMMO JTOCTAaTOYHO TMPENCTABUTEIbHOE OOJIBIIMHCTBO, MPEACTABUTEJBHOE HE TOJbKO B
KOJIMYECTBEHHOM OTHOIIeHNU. OHO MOJDKHO IIPEICTaBIISITh OCHOBHBIC IOJIMTUIECKIE U IIPABOBBIC CUCTEMEI,
a TaKKe BCe KOHTUHECHTHL.

OO611ee MeXIyHApOTHOE IIPaBO OMUPAETCS Ha IPE3yMIILMI0 YHUBEPCAJTbHOCTH ICHCTBUS €r0 HOPM,
TTOCKOJIBKY SIBJISIETCSI PABOM MEXIYHApPOJHOro coolinecTBa B 1iesioM. [ToaTomy nr060e rocynapcTso, B TOM
YucJie U BHOBb 00pa3oBaHHOE, 0053aHO YBaXaTb 3TO IIPaBO, YTO SIBJISIETCS HEOOXOAUMBIM YCIOBHUEM
YyJeHCTBa B cooOlecTBe. B MexXayHapogHOM COOOIIECTBE, KaK W B JO00W HHON JeMOKpaTUyecKoi
COLIMAILHOM CHCTeMe, OOHAPYKMBAeTCS TCHICHIINS K YCWICHUIO POJIM IIPEICTABUTEIIHHOTO OOJIBITITHCTBA.

Ha 9ToM OCHOBaHMM OPUCTLI KOHCTATUPYIOT KOPEHHbIE NEPEMEHbI B MPAaBOTBOPYECKOM npouecce. Hackonbko ganeko

MAyT B KBanndmKaumm 3Tux NepemMeH, MOXHO CyauTb MO BbiCKa3biBaHMIO LWBeliLapckoro npodeccopa b. Abu-Caaba: «...Mbl

MOXEM roBopuTb 06 ,,00bl4ae”, HO TO, 4TO NoA, 3TUM NOHUMaeM, GaKTUYECKN SBNSETCS COBEPLUEHHO MHBIM BUAOM NPaBOBOro

npouecca, KOTOpbIi Ha CaMOM Aefne HOCUT 3aKOHOAATEeSbHbIN XapakTep»S.

B 5TOM mosoxeHUu BUIUTCS OMpeAesieHHOe MpeyBeandeHue. Jleso B TOM, YTO KaXIoe ToCyaapcTBO
BIIpaBe 3asgBUTHh O HEMPU3HAHWM TOM WJIM MHOI HOBOI1 HOPMBI OOBIYHOTO IIpaBa. B TakoM ciryuyae oHa He
OyneT MMeTb IJId HEero IopuIndeckoi cwibl. JIeHCTByeT HOpMa pEIIMTENIbHO BoO3paxkalollero (persistent
objector)!. HempusHaHWe [OKHO OBITh YETKO BBIPAXEHHBIM U HEABYCMBICIEHHBIM. PelIuTeabHo
BO3paxalolluii He MpUHUMAET HOpPMY B lieJoM. [IpuHSATHE OOBIMHOW HOPMBI C OTOBOPKOW CUMTAaeTCs
HEIOIMYCTUMBIM, YTO MTOATBEPXKAAIOCh U MexayHapoaHbiM Cynom?.

B cBs3u ¢ aTUM cienyeT MOAYEPKHYTh MPUHLMITMAIbHOE TMOJIOKEHWE, UMeollee 3HauyeHUe Kak IS
IIOTOBOPHBIX, TaK M MJIg OOBIYHBIX HOPM: OHM HE MOIYT OOpecTM cwiIy O0e3 comracus HamboJjee
3aMHTEPECOBAHHOIO FOCYIapCTBa, PA3yMEETCS, ECJIU TAKOBOE UMEETCS .

Tem He MeHee Henb3sl HENOOLICHMBATh 3HAUYEHUE TEpeMEH B IIPaBOTBOpPUYECKOM mpoiiecce. Becbma
MokaszaTejibHa B 3TOM ILJITaHe peaklivsl aMepUKaHCKOW JOKTPUHBI. TTosBUIMCH pabOThl, MPOBO3IJIAIIAIOIINE
3aKaT oOblMHOro mpaBa. MIX aBTOphl 0co00 momguepkuBaioT, yto CIIA «He MpU3HAIOT HOPMBI, KOTOpPbIE
OrPaHUYMBAIOT MX CYBEPEHHBIE IIOJHOMOYMSI 0€3 SCHO BBIPaXXEHHOro corjaacus»?. JlokasbIBaloT
HEOOXOIMMOCTh OTKa3a OT CYIIECTBYIOIIETO TIOJIOXKEHMS, COTJIAaCHO KOTOPOMY MEXIYHAapOTHOE OOBIYHOE
MpaBo ABJISIETCA Y9acThio oObrgHOTO IpaBa CIIIA, 0cOOEHHO ecam pedb MIET O HOBOM MEXIYHAPOIHOM
OOBIYHOM TIpaBe.

OObIYHass HOpMa OOIIETO MEXIYHAPOJHOTO MTpaBa MOXET ObITh U3MEHEHA WM OTMEHEHAa TOJIbKO HOBOM
HOPMOI1 TaKkoro xe xapakrepa. [IporcXoauT 3To TeM Xe IyTeM, YTO U €€ CO3aHUeE.



B otmmume oT 001Iero MeXIyHapOIHOTO ITpaBa MAPTHKYJSAPHBIA 00bIMAi BBIPAKAET OCOOBIC MHTEPECHI
OrpaHMYEHHOro Kpyra rocymapcTB. I[lostomy i ero ¢GopMHMpOBaHUSI HEOOXOAMMO COIJIACHE BCEX
3aMHTEPECOBAHHBIX FOCYAApCTB.

Takum 00pa3oM, MeXIyHApOAHOE COOOIIECTBO OCO3HANIO MOTPEOHOCTh YIPOUYSHUS TTO3UIUI OOIIEero
MEXIyHapoAHOro TmpaBa. MHoOrme o0JacTh COTPYAHWYECTBA MOTYT DETYJIUPOBATHCS JUIIL HOPMaMH
YHUBepcaabHOTO neiicTBus. HeobxonuM goctaTtouHo 3¢ (HEeKTUBHBIN Crocod (popMUPOBaHUS 3HAUUTEILHOTO
YHCJIa HOPM B CPaBHUTEIBHO KOPOTKME cpoKHu. Kak 3T0 HM mapamoKcadbHO, HO K PEIIEHWI0 HOBEIX 3a1a4
ObLIO IPUBJIEYEHO, KA3aJ0Ch Obl, HAMMEHEE MOAXOISIIEe CPEACTBO, KOTOPOE MHOTUMHU ObLIO OCYXIEHO Ha
HeU30eXHYIO yTpaTy CBOMX ITO3ULMIA. TakuM CpeCcTBOM SIBUIICS MEXIyHAPOIHO-IIPaBOBOM OObIvYaii, IpaBa,
He TpaIMIMOHHBINA, a COBpeMeHHbI. OOblYail IPOAEMOHCTPUPOBA YAMBUTEIBHYIO CIIOCOOHOCTH K
ajanTaluy K HOBBIM YCIIOBUSIM, K PEIICHUIO 3a1a4, HEIIOCUJIbHBIX TOTOBOPAM.

B 3akimoueHre HAITOMHIO, YTO MEXIYHApOIHOE IIPABO Pa3BMBACTCS HE TOJIBKO MYTEM CO3daHUsI HOBBIX
MPUHIIMIIOB ¥ HOPM, HO M B pe3yjbTaTe OOHOBJICHUS, Pa3BUTHUS COAEPKAHUS YK€ CYIIECTBYIOIIMX. DTO
MPOUCXOIUT KaK B OOBIYHOM, TAK 1 B JOTOBOPHOM IIPABOTBOPYECKOM IIPOLIECCE.

3. Co3gaHue 10rOBOPHbIX HOPM

JloroBopy Bceraa npuHaajiexana BaxkHast pojib B GOPMUPOBAHUU MEXIYHAPOIHOIO MpaBa. DTo U3AaBHa
OTMEYau POCCHIICKME CIELMAaIUCThl'. YCIOXHEHNe 3amad MeXIYHAapOAHO-IIPABOBOIO PEryIMpOBaHUs
00yCJIOBUJIO JabHeIee ycusieHue pojiv 1oroBopoB. C 3TUM (pakKTOM He CITOPST, a BOT OTHOCUTEIBLHO POJIA
JIOTOBOPOB B IIPAaBOTBOPYECTBE CYLLIECTBYIOT IPOTUBOIOJI0XHBIE MHEHUSI.

BbickaszaHo gaxe Takoe MHeHue, 6yaTo B HacTosiLee BpemMsi 0roBOp — €AMHCTBEHHOE CpencTBo GopMyIMpoBaHms
MeXAYyHapOaHbIX npaswuin
(Ox. M'enppu, CLUA). C ppyroli CTOPOHbI, BECbMa PacnpoCTPaHEHO MHEHWE, YTO AOroBOPbl HE ABMASIOTCS MUCTOYHMKaMU
obLuero mexayHapoaHoro npasa (b. YeHr, Benvkobputanus).

XapakTepHasl 9epTa COBpEeMEHHOTO MEXIYHAPOTHOTO IIpaBa — POCT YKCJIa ¥ 3HAYCHMSI MHOTOCTOPOHHUX
JIOTOBOPOB, KOTOPEIC 3a TIOCJICTHNE NeCATUICTUS IIPeo0pa30BajIi ero OCHOBHOE CoAepKaHWe, CO30aIN B HEM
HoBbIe oTpaciu. Tonabko B paMkax OOH 3akmioueno cBriie 200 noroBopoB. EcTh ocHOBaHUS noarath, 4YTo
3TOT MPOLIECC MTOJYUYUT AaJbHEIlIee pa3BUTHE.

Kak yxe oTMeuanoch, BO3ACHCTBHE Ha 00Illee MEXIyHApOAHOE IPaBO MHOTOCTOPOHHME AOTOBOPLI
OKa3bIBAIOT HE B KauyeCTBE MPSMbIX UCTOYHUKOB, a COAECHCTBYSI CO3MaHUIO OOBIYHBIX HOPM. OOBSICHSIETCS
MOJO0HOE IIOJIOXKEHUE IIpeXIe BCEro TeM, UYTO JaXe IOrOBOp, PACCYMTAHHBIA Ha BceoOIlee ydacTue,
o0sI3aTeJIeH JIMIIb JJIST €70 CTOPOH.

Eiie B MeHbIIIe#t Mepe MOXKHO CUMTATh, YTO MCTOYHUKAMHU OOILETO MEXAYHAPOIHOTO ITpaBa MOTYT ObITh
JNIBYCTOPOHHME JIOTOBOPHI, XOTSd WUM U TIPUHAIJIEKUT OIPOMHAsl POJib B IPaBOBOM PeryJMpOBaHUU
MEXIYHApOAHBIX OTHolueHui. OHU cO34al0T HOPMbI JIMIIb JJIs1 YYACTHUMKOB, Ha OOIlee MeXIyHapoaHOe
MpaBo BAUSIOT KaK pa3HOBUAHOCTh MPAKTUKU, TIPU 3TOM BeCbMa aBTOPUTETHOM.

Poct uncma wm 3HaYeHWS MHOTOCTOPOHHMX JIOTOBOPOB OOBSCHSIETCS YMHOXEHHEM KOJIMJECTBa
JIOOATBHBIX IPOOJIEM, YPEeTyIMpOBaHNE KOTOPBIX BO3MOXHO JIMIITb COBMECTHBIMU YCUJIUSIMU TOCyoapcTB. B
TOM e HaIlpaBJIeHUU JEUCTBYEeT HEOOXOAMMOCTD MOIAEPKaHM TJI00aJTbHOIO MUPOBOTO TMOPSIAKA HAa OCHOBE
OOLIMX JIJIS BCEX FOCYAAPCTB MPUHIUIIOB U HOPM.

Co3maHue MHOXEeCTBa MHOTIOCTOPOHHHUX OOTOBOPOB ObLIO Obl HEBO3MOXHO 0€3 MeXIYyHapOMHBIX
opranuzauuii. OHU TPeaOoCTaABSIOT MOCTOSHHYIO OpPraHM3allMOHHYI0 OCHOBY IS pa3pabOTKU ITPOEKTOB
JIOTOBOPOB, OOECITIEUMBAIOT YyJacTHE IKCIIEPTOB BBHICOKON KBammpukanuu U T.1. COBpeMEHHBIE ITOTOBOPHI
TpeOyIOT BBICOKUX ITPOo(heCCUOHATbHBIX 3HAHMI, TTpUYeM He TOJBKO IOPUINYECKUX, HO M CITeIUAJIbHBIX,
HaIpuMep B TAKUX 00JIACTSIX, KaK BOEHHbIE HAYKH, TPAHCIIOPT, CBSA3b, 3ApaBOOXPAaHEHUE U T.[I.

®opMBI y9acTUsI MEXIYHapOIHBIX OpraHM3alMii B IMPaBOTBOPYECKOM IIpollecce MHOroodpasHel. Ha
ceccusix I'enepanbHoii Accambien OOH BbISICHSIIOTCSI MOTPEOHOCTM U BO3MOXKHOCTU CO3JAaHUSI HOBBIX
HOpPM, B TOM YHKCJIE€ U MyTeM 3aKJI0UYeHUs] MHOTOCTOPOHHHUX JOroBOpoB. B pesynbTaTe moAarotaBivMBaeTCs
1I0YBa ¥ MHUIIMMPYETCS WX MoAroroBka. I[lopoif He yJacTBYIOIINE B IOTOBOpPE TOCYIApCTBa IPHU3BIBAIOTCS
MIPUCOCIMHUTRCSI K HEMY U TeM CaMbIM COAECTBOBATh €r0 BCTYIUICHUIO B CUJIY WM PACIIMPEHUIO Cepsl
JIeCTBUS COIEPKAIMXCS B HEM HOPM.

Hepenko B cBOMX Pe30JIOLIMSIX OpraHM3alMM OMPENessiioT TakxKe MPUHLIMIBI U HOPMbI, MOIJIeXallue
BOILJIOLIEHHUIO B IOTOBOPAaXx.

Pesonouunn F'eHepanbHoit Accambnen OOH cbirpanu NepBOCTENEHHYIO POfb B CO34aHWMM KOMIMeKca LOroBOpoB Mo
npasaM 4yenoseka.

OHUM npepLecTBOBaNM 3aK/IIOYEHNIO U TakMx AOrOBOPOB, Kak [loroBOp O HepacrnpoCTPaHeHUU SAEPHOro OpyXus,
JoroBop 0 MMPHOM MCMOMIL30BaHNM KOCMWUYECKOTO MPOCTPAHCTBA U T.M.

B ob1em MEXIOYHApOOHBIC OpraHM3alli BHOCAT BKJIa[d B COIMATN3alIWI0O MEKIYHAPOAHOTO ITIpaBa, C TCEM
YTOOBI OHO OoTpaxaJio UHTEPECHI MEKITYHApOIHOI'O COOOIIIeCTBA B 1IEJIOM.



CxazaHHOE OTHOCUTCS U K CHeluaju3upoBaHubiM yupexaeausM OOH, KOTopbIM ceromHst MpUHaIIEXKUT
IJIaBHAsE pPOJb B PETYJIMPOBAaHWM COTPYIHMYECTBA B CIIEIMAIBHBIX 0OMacTsaX. B Hemamoir Mepe 3TO
OCYIIECTBIISICTCST IIyTeM ITOATOTOBKMA MHOTOCTOPOHHUX JOTOBOPOB. 3HAYMTEIBHOE YMCIIO TAKHUX ITOTOBOPOB
noAaroToBiaeHo MexnyHaponHoit opranuzauueii Tpyaa (MOT) u Opranuzaumeit OobeanHeHHbIx Hatmit mo
Borpocam obpazoBaHusi, Hayku U KyabTypbl (FOHECKO). YTo e KacaeTcs Apyrux opraHu3aluii, 3aHsAThIX
B 00JIaCTM TpaHCHOpTa, CBSI3M, 3IPaBOOXpPaHEHWS M T.M., TO IJsI HMX ¢hopMa JOroBopa OKa3ajaach
HeIoCcTaToOyHO AuHamMuyHoii. [Toatomy MexmyHaponHasi opraHusaius rpaxiaaHckoi aBuauuu (MKAO),
BcemupHBIii TOUYTOBEIN cO103, BcemupHas opranmszaumst 3mpaBooxpaHeHns (BO3) u mp. mpuHHUMAIOT
perJaMeHThI, COAePIKaINe He IIPaBOBEIC, a aIMIUHUCTPATUBHBIC I TEXHMUECKIE HOPMBI.

K MexayHapomHOMY MpaBOTBOPUYECKOMY TIPOIECCY MPUBJIEKAETCS W HAIMOHAJIbHOE NMPAaBO TOCYIApCTB.
Ha npoTstbkeHnyu MHOTHMX JIET MEXIyHApOIHOE MPaBO Pa3BUBAJIOCh Ha 0a3e OIbITa BHYTPUTOCYIapCTBEHHOTO
npaBa. CeromHs ropasno OOJBINE YUUTHIBACTCS CIIEIM(HKA MEXKIYHAPOTHOM XKM3HU U MEXIYHAPOIHOTO
MnpaBa, YCUJIMBaeTCsl oOpaTHOE BJIMSHUE IIOCJAEAHErO0 Ha HallMOHAJbHOE IpaBo. Tak, MeXIyHapOIHbIe
HOPMBI O TIpaBax YejI0BeKa IIeJIMKOM OCHOBAaHBI Ha OITBITE HAIIMOHAJIBHOTO IIpaBa, B3sIB M3 HETO JIydlee. A B
JaJbHENIIEM YXe MeXIyHapOoJaHOe IPaBO OKa3aJo OTPOMHOE BJIMSHME Ha WHCTUTYT TpaB 4ejoBeKa B
HallMOHAJIBHOM IIpaBe MHOTMX FOCYIapCTB.

4. PoJb HempaBOBBIX HOPM
B MEXK/IYHAPOIHOM MPABOTBOPYECKOM MPOIIECCe

[IpaBoTBOpUECKMiT TIpollecC OIMMpaeTCsl Ha HMMEIIIMICS ONBbIT. Bce XuMBoe MpearnoyuTaeT WATH
HUCIIBITAHHBIM ITyTeM. ONBITHBIM IyTeM OTOMpaloTCs HauboJiee 1ejecoodpa3Hble MpaBuia MOBEACHUS. DTO
yIpolaeT NPUHITUE PEelIeHMSI, SKOHOMUT CUJIbl. B MeXayHapoaHbIX OTHOIIEHUSX POJib HeOpMabHBIX
CTaHIApPTOB TIOBEIECHUs BeChMa 3HAYWTeIbHA. B IIeJIoM TrocymapcTBa IPENIIOYMTAIOT ITOCTYIIATh TaK, KakK
npuHsto. [IpuBBIYHOE ITOBeAE€HME BCTpEYaeT MEHbIIE COMNPOTUBICHUS, YeM HeoxXumaHHoe. Tak,
OTOMpAIOTCsS OIpaBIABIIME ceOs IIpaBMa, 00pa3yss HOPMbI OOBIKHOBEHHSA (usage), MeKIYHAPOIHOI
BEXJIUBOCTH (comitas gentium), T.e. IIpaBUia, IPUHSATBIE B IPaKTHKe, HO He OO0JIafaloliue I0pPUIAYSCKOM
cuioit. Takue mpaBuia MOTYT JIedb B OCHOBY KaK OOBIYHBIX, TaK M JOTOBOPHBIX HOpM. M31aBHA U3BECTHA
HWCTUHA — MpPaBO co3/laeTcs onbIToM (leges experientia facit).

MBI mofonuM K enle OMHOW OCOOEHHOCTH (POPMUPOBAHMSI COBPEMEHHOTO MEXIYHApPOJHOIO IIpaBa.
MmeeTcs B Buay pacTylliee BIAMSIHME HAa 9TOT MPOLIECC MHBIX, HEMPABOBBIX MEXAYHAPOAHBIX HOpM. K HuM,
IIOMKMMO OOBIKHOBEHHUS U BEXJIMBOCTU, OTHOCSTCS IMOJIUTUYECKIE M OPraHU3alMOHHbIE HOPMbI, TPAAULIUH,
PEKOMEHIATeIbHbIE HOPMBbI.

Ocob0 OTMeuy YCWIEHHE PO HOPM MexXayHapoauoi wmopamu'. HpaBCTBeHHBIE ypPOBEHb
MEXIyHapOIHOTO MpaBa CTAHOBUTCS BhIIe. FOpuanueckue MOCIEACTBUSI 3TOM TEHACHIIMM HEMaJIOBaXKHBI.
3aKpeIIIoNIie JOCTUTHYTEIN YpOBeHb HPABCTBEHHOCTH M TYMAaHHOCTH MEXKIYHApOIHO-IIPAaBOBEIC HOPMEI
CUMTAIOTCS IEMCTBYIOIIMMU, HECMOTPS HA 3HAYMTE/IbHBIE PACXOXAEHHUSI ¢ IpakTUKoi. IlocTtaHoBIeHMS
KeHeBCcKMX KOHBEHIIMI O 3allnTe XepTB BOHBI 1949 r. mameko He Bcerna COOMIONATUCh B TIOCIEBOSHHBIX
KOH(IIMKTAX, ¥ TEM HE MEHEee MX aBTOPUTET Jaxe /ISl He YYaCTBYIOLIMX B HUX TOCYIapCTB HeIIpepeKaeM.

CkazaHHOe MOATBepXkKAaeTcsd MW MpakTukoil MexayHapoaHoro Cyma OOH, pelieHusi KoOToporo
00HapyXMBaIOT B 3TOM BOIIpOCe OIpeAesieHHY0 TeHaeHMIo. Cya 3a4acTyl0 UTHOPUPYET HEJOCTaTOYHOCTh
JIOKA3aTeJIbCTB OOIIEel MPaKTUKKM B TeX CIIydasx, KOT[Oa IojIaraeT, 9To MOpaJibHble, TYMaHHbBIC TPUHIIUITEI
3aCJIy>KMBAIOT IPU3HAHUSI FOCYAApPCTBAMU B KAUYECTBE IPABOBLIX.

CepbesHoe IMpaKTUIeCKOoe 3HauYeHNMe TTPHOoOpe NpHHIEN cnpaBeammBocTH. MexmyHaponuasrii Cyn OOH
000CHOBBIBAET CBOM PELICHUS CChUIKAMM Ha CIIPaBeUIMBOCTh. OTCBHUIKM K Hell BCe 4allle BCTpeYyaroTcs U B
nmorosopax. IIpuMepoM MOTIYT CIYXWUTh CIy4aW pacHpelesieHMs] IMPUPOIHBIX PECYPCOB M pa3rpaHUYCHUS
MOPCKMX TIPOCTPaHCTB. MCKIIOYUTENbHO BeJIMKa POJb IPUHIMUIIA CIPaBeIIMBOCTH B (HDOPMUPOBAHUM
COBPEMEHHOTO MEXIYHapOTHOTO 9KOHOMMYECKOTO IpaBa.

§ 2. PoJib 001eCTBEHHOCTH

PocT 3HayeHus MeXIyHApOAHOIo IpaBa B 3alllUTe XXM3HEHHBIX WHTEPECOB YejoBeKa M OOllecTBa
MpUBJIeKaeT K HeMy BHIMaHHUe IMMPOKKX cIoeB HaceaeHnsI. Oco3HaeTCsT TOT (haKT, YTO B OCHOBE BCEX IIpaB
YyeJIoOBeKa HaXOAWTCS TPaBO Ha XXM3Hb B OE30IMaCHOM MUpPE M 3TO IIpaBO, BIIPOYEM KaK M MHOTHUE JpYyTue,
MOXET OBITh 0OECIIEUEeHO JIMIITb B YCIOBUSX HaAEKHOIO MEXIYHAPOIHOTO IpaBoriopsaka. OOIIecTBEeHHOCTh
aKTUBHO TPOSIBJISIET ce0s1 M B TaKMX OO0JACTSIX, KaK MpaBO OKpYyXalollel cpeabl, IMpaBo 0OE€30I1acHOCTH,
TYMaHUTapHOE MPaBoO, 5KOHOMUYECKOE MPaBO.

IlpaBaa, ecTb aBTOpHI, MOJIaralollKre, YTO OOLIECTBEHHOE MHEHUWE HE TMPEACTaBISeT COOO HUYero
peampHoro (I'. Moprenray, CIIA). S mamek OT MBICIU HACATM3NPOBATh HApPOH, IMPEYBEINIMBATH €TO



BO3MOXHOCTH TIPaBWJILHO OLIEHWBATH CJIOXKHBIE MEXIyHApoaHbie mpobieMbl. JI.H. TocToit ToBOpMI, 4To
JIAKe XOPOLUMeE JIIO[U, CIUBAACH B TOJIIY, HE MOTYT PACCMATPUBATLCH KaK 3alIUTHUKU «HAPOJHOTO CMBICIIA».
Tem He MeHee Korma IpobjeMa PacKpbIBAETCA BO BCEil €€ OMNpeneieHHOCTU U BBLISCHSETCS €€ CBA3b C
MHTEpECAMU HApOJa, TOTIA CTAHOBUTCH BO3MOXHBIM YAMBUTEILHOE IO CUIIE U3bsIBIIEHHE OOLIECTBEHHOIO
MHEHUSI.

I'maBHOI cdepoil BO3EHCTBUS OOIIECTBEHHOCTM Ha MEXIYHAPOOHOE IIpaBoO sBJseTcs cdepa
BHYTPUTOCYIApCTBEHHAA. locymapcTBeHHAas BJIACTh B 3HAYMTENBHOM MeEpE 3aBUCUT OT  YCIEIIHOMN
MOOWIN3ALMKA OOLIECTBEHHON MOJIEPXKKM WIM IO KpaiHeld Mepe OT MAaHWUIYJIMPOBAHUS MACCOBBIM
co3HaHueM. PocT 3HaueHUs OOILECTBEHHOCTH JI BHEIIHEN MOJUTUKYU BBI3BAJ K KU3HU 0COOYIO (DYHKIIMIO
JUTUIOMATHUU — CBS3b C OOLIECTBEHHOCTHIO.

BMmecte ¢ TeM mpaBsiiie Kpyru He yAESIOT JOJKHOIO BHUMAHMS Pa3BUTUIO MEKIYHAPOIHO-TIPABOBOTO
CO3HAHMS HaceJieHWs. BoJibllle BCEro 3TOMY CIIOCOOHO COAEWMCTBOBAThH YBaXXEHHWE IpaBa B MOMUTHKE. K
COXAJIEHWIO, YPOBEHb MEXIYHAPOIHO-TIPABOBLIX 3HAHWI HE TOJBKO PYKOBOIMTENEH TOCYIAapCTB, HO
3HAYMTEJILHOM YaCTU AUIIIIOMATOB OCTAaBJIAET XKENaTh JIy4IIero. B obiueM MUp ellle JajJeK OT MPeogoIeHUs
POKOBOIO Pa3pbiBa MEXAY YMOM, 3HAHUSMU, C OJHON CTOPOHBI, M TIOJMTUYECKMM PYKOBOACTBOM — C
Ipyroii!.

B page CTpaH n3dydyeHme MexayHapoaHoro npaesa 0 CUX Nop He CHYUTaeTCcHd ob69a3aTesibHbIM 3/IEMEHTOM topunanyeckoro
o6pasosaHus. OTHOLEHME K MEXAYHapPOAHOMY NPasy BbIXOAUT 3a pamMku lopucnpyaeHumn. OHo npeacTaenseT coboi 0aHO

13 BbICLUNX OOCTUXEHUI LMBUAM3ALIN, NPU3BAHHOE 06ECNeYnTh LLMBUIM30BaHHbIE OTHOLLIEHUS MeXAy Hapodamu. Moatomy
MeXZyHapOAHO-NPaBOBbIE 3HAHWS — HEOOXOAMMbIV ANIEMEHT 06LLEHENIOBEYECKON KYNbTYPbI.

CrenyeTr yYuTHIBaTh, YTO HBIHE MEXIYHAPOIHOE MPABO CTAJ0 CIMIIKOM CJIOXHBIM SIBJICHHUEM, OBJIAICTh
KOTOPBIM MOTYT JIMIIIb CieUaUCThL. [103TOMY HepeallbHO TpeOOBaTh OT TOCYIapPCTBEHHBIX AesTEICH U TeM
0oJiee OT OOIIECTBEHHOCTH IIUPOKKMX IMMO3HAHWI B 3TOI 00acTu. Ho 3HaTh OCHOBBI MEXIyHAPOIHOTO MpaBa,
WMETh O HeM 00l1iee MpeACcTaBeHre HeOOXOIMMO.

OO0I1IeCTBEHHOCTh OLIEHWBACT ITOBEIACHME TOCYIApCTB, PYKOBOICTBYSICH HE CTOJIBKO IIPaBOM, CKOJBKO
Mopainbio. Ilpym 3TOM He yYMTHIBaeTCA CIleU(PUKa MOpaid, IEHCTBYIOIIET BO B3aMMOOTHOIICHMSIX
rocynapctB. Takasi cuTyalysi OTKpPbIBa€T BO3MOXHOCTHU JUISI 3JI0YMOTPEOICHUST TyTeM MPOTUBOMOCTABICHUSI
MEXIYHapOIHOMY IIpaBy OBITOBOIO MOPAJIbHOIO CO3HAHUS CO 3HAYMTEIbHBIMU 3JIEMEHTAMU HallMOHAIM3MA.
Takoro pona MopajabHas JeTUTUMALIMS TPaBOHAPYILIEHUI MOJyYnJia paclpoCTpaHeHEe B MPAKTUKE MOTYYUX
JepKaB.

Cka3zaHHOe paHee HeJb3s WIHOPHPOBAThb IIPU OIpENeIeHUM 3HAYeHWS WHCTUTYTOB IIPSIMOTO
HapOIOBJIACTUS IJISI MeXIyHapoaHoro mpasa. Ocoboe MeCTO B 3TOM IDIaHe 3aHMMaeT pedeperHmym. B
OTVIMYME OT IPOIIJIOTO B Hallle BPeMsI BHEIIHEIIOIUTAYECKHIE M MEXIYHAPOIHO-TIPABOBBIE BOIIPOCHI CTaIU
yale penatbess Ha pedepeHayme, HalpuMmep, B cTpaHax EBpoIeiickoro corosa mo OTHOCSIIMMCS K HEMY
MEXIYHapOIHO-TIPaBOBbIM akTaM. OMpeaeIeHHYIO pOJib MOXET UTPaTh U ONPOC OOIIECTBEHHOIO MHEHMSI.

Hns dpopmupoBaHUs OOIIECTBEHHOIO MHEHUS MEPBOCTENIEHHOE 3HAYEHUE MMEIOT CPEACTBA MAacCOBOW
nHpopmanmu. K coxaleHro, mpaBoBasl KyJabTypa KOpIyca XypHAJIMCTOB HEBBEICOKA, YTO HE MOXKET He
CKa3aThCs Ha YPOBHE Pa3BUTHS IIPABOCO3HAHUS HACCICHMSI.

MexayHapogHble aKThl PEryasapHO IOAYEPKUBAIOT 3HAUYCHUE OOIIECTBEHHOCTU [JIS ITOBBIILICHUS
3¢ deKTUBHOCTH MexayHapoaHoro npasa. B mokymente OOH emie 1968 r., mocBsiieHHOM KoauduKaluu
MEXIYHApOIHOIO IpaBa, IMOAYEPKMBAIOCH 3HAYEHME IOAIEPKKU OOIIECTBEHHOIO MHEHHUS Ui ycIiexa
TaKoM KOIM(MUKALIMK, OCOOCHHO Ha 3aKIIOUMTEBHON CTaguM MPWHSTHS TOCYIApCTBOM pa3pabOTaHHBIX
JTOKYMEHTOB.

MexayHapomHbIe aKThl CO3JAI0OT HOPMATHBHYIO OCHOBY IUISI NESITEIIPHOCTH HApOMHON IHIUIOMATHH.
Htorosniii mokymeHT Benckoit Bctpeun CBCE 1989 1. mpencrtaBiser co0oii CBOeOOpasHBI KOIEKC
HapogHoi aurioMati. Ocoboe BHUMaHME YACISIETCS Pa3BUTHIO MEXKIYHAPOIHBIX KOHTAKTOB MEXIY TeMU
MPeACTaBUTESIMU  OOILIECTBEHHOCTH, KOTOPbIM INPUHAIJIEXKUT TIJaBHas pojb B (QopMUpOBaHUU
OOIIIECTBEHHOTO CO3HAHMSL: TIPEITOAaBaTe/ISIMHI, YICHBIMH, XKYPHAITUCTAMH.

BecbpMma pacripocTpaHeHO MHEHME, OYATO IpaBaa MEeJIMKOM Ha CTOPOHE TeX, KTO OTCTanBaeT BCEMEpPHOE
MOBHIIICHUE POJIM OOIIECTBEHHOCTU. JlyMaeTcsl, OMHAKO, YTO BCSIKOE M3JIMIIECTBO BpemHO. IIpobieMbl
BHEIIHE! TOJUTUKU M MEXIYHApOAHOIo IpaBa OTJIMYAIOTCS 0c000ii cloKHOCThI0. Ha nmosio mooureneit
37eCh ocTaeTcs HeMHoroe. ITonuTuke HeoOXoaMMBlI HaydyHasi OCHOBA M BBICOKMI TpodeccuoHanu3m. Jaxe
napjaMeHT CO BCEMU CBOMMM KOMMTETaMU HE B COCTOSTHUM B3$SITh Ha ce0sl IJIAaBHYIO POJib B 3TOI 00JIaCTH.
ITpu Bcex yca0BUSIX HEIb3S pelllaTh MeXKAyHapOAHbIE MPOOJIeMbl HA MUTUHTAX.

J7s Toro 4roOBI OOIIECTBEHHOCTh MOIJIa OKa3bIBATh BIMSHME Ha MEXIYHApOTHOE MPaBOTBOPUYECTBO,
OHa JO/KHA OBITh COOTBETCTBYIOIIMM OOpa3oM OpraHM30BaHa M BOOpPYXeHa IIPOodeCcCHOHAIBHBIMU
sHaHusIMH. [lomxomsamiast ¢opma ObUTa HaiimeHa B HEIMPAaBUTEIbCTBEHHBIX opranmsanusax (HITIO). B
HacTosilIee BpeMs HacuuThiBaeTcs rpuMepHo 5 Teic. HITO, crienmanu3upyonmxcs B pa3InuHbIX 00JIACTSIX
MEXIYHApOAHBIX OTHOILIEHUH (pa3opykeHHe M 0e30MacHOCThb, 3alludTa OKpyXalolllel cpenbl, IIpaBa
yesioBeka 1 ap.). Hauanom mexayHaponHo-TipaBoBoro npusHaHus poau HITO sasunace ct. 71 YcraBa OOH:



«DxoHomMmueckuit 1 ComuanbHblii COBET YIIOJTHOMOUMBAETCS ITPOBOANTDL HaIjIeXKallue MEPOIIPUSITAS IUIS
KOHCYJ/IbTALIMY C HEMPABUTEIbLCTBEHHBIMU OPraHU3alUsIMU, 3aMHTEPECOBAHHBIMU B BOIIPOCAX, BXOASIIUX B
€ro KOMIIETEHIINIO».

He Ttonbko DKOCOC, Ho u TI'enepanbHasg Accambies OOH crama mupe mnpuBIeKaTb K CBOMM
MeponpusitussM HITO, B ToM 4uciie 151 MOATOTOBKY M YYacTUsl B MeXIyHapOIHBIX KoHDepeHusix. Tak, Ha
CrokroabMcKoil KoH(pepeHIMH 110 OKpYyKalolleii cpene 6buti npeacrasieHsl 113 npasurenscts u 225 HITO.
B 1978 r. T'eHepanbHast Accambies OOH cosBana koHdepeHuuto HITO 1o Bompocy mnpoGaeMbl
pasopyxXeHMsl, KOTopasl JO/DKHA ObUTa 0O0CYXIAaThCs Ha ee CIielMalbHOi ceccuu. Ha caMoii ceccuu oauH
JIeHb ObLI ITOCBSIIEH 3aCAyLIMBAHUIO BRICTYIUIEHUI npeacTtaButeieit HI1O. Pacuiupsioleecs: nmpusieyeHe
HITO x MexayHapogHOMY MPaBOTBOPYECTBY MPEACTABIISET CYIIECTBEHHYIO HOBEJLTY B 9TOM IIpoliecce.

§ 3. Poub IOKTPHHBI MEKIYHAPOIHOTO MPaBa

IIpaBo mpencraBasieT coboii ClOXHOEe couualibHOe sBiaeHue. I[loaToMy Teopus Bcerma wurpaia
CYLIECTBEHHYI0 pPOJib B €ro cos3gaHuu. HamomHIO, 4TO «XxpaM pPHUMCKOro mpaBocyausl» — JIurecTol
IOctuHuMaHa mpeacTaBisiii co0Oil CBOA BbIAEPXKEK M3 TPYAOB PpUMCKUX OpUCTOB. C NIpyroil CTOPOHHI,
HEAOCTATOYHOE BHMMAaHMUE K TEOpUM Bceraa ObUIO OJAHOW M3 MPUYMH HU3KOTO YPOBHSI IPABOBBIX CHUCTEM.
Opasm PorrepmaMmckmit mmcan: «[JIymocTh co3maeT ToCydapcTBa, IIONAEPKUBACT BIACTh, PEJIMTHIO,
yIpaBieHHEe U Cyld». BHEIIHSS MOJUTHKA HE SIBISIETCS B 3TOM OTHOIIEHMHU HUCKIIOYeHHeM. MHorue ee
JNIOKTPUHbBI BECbMa IPUMHUTUBHBI.

B dopmmpoBaHnM MeXIyHAPOTHOTO MpaBa TpydaM IOPHUCTOB IPMHAUICKXHUT ocobas pojb. HamoMmHIo,
YTO UMEHHO B 3TMX Tpylax Obla BbICKa3aHa cama uues ero cosgaHus. MHpopmauusa o ¢opMupoBasiieit
HOPMBI IPAKTUKE TOCYAapCTB ObUIa MaJogocTynHa. [103ToMy OUIUIOMATHl U CYIbU IIMPOKO MCIOJIb30BAIN
TPYIbl TEOPETUKOB JJISI 10KA3aTeJIbCTBA CYLECTBOBAHUS T€X WM UHBIX HOpM. [1og00HOe nmooXeHWe 1aBajio
JNIOKTPUHE 3HAYUTEIIbHYIO BO3MOXHOCTh Y4aCTBOBATh B ITPABOTBOPUYECKOM IPOILIECCE.

Briots 1o XX B. BBICKAa3bIBaJIOCh MHEHME, COINIACHO KOTOPOMY MEXIYHApPOIHOE MpPaBO SIBISIETCS
MPaBOM YYEHBIX, TOKTPUHAJIBHBIM MPaBOM. Tpyabl yUEHBIX Ha3bIBaIM cypporaToM mnpaBa. CChUTKM Ha HUX
BCTPEYAIOTCSl U B COBPEMEHHOI TUILJIOMATUUYECKOU MpaKTuKe. JI0BOJIbHO YaCTO MCMOJIb30Ba TPYAbl YUEHbBIX
B CBOUX BBICTYIUIEHUSX A.f. BBIIIMHCKWIA, eAMHCTBEHHBIA MUHUCTP MHOCTpaHHBIX Aea CCCP, koTophli
ObUI 3HAKOM C IOOKTPUHOM MEXIyHApOMHOTO IIpaBa, MOHMMAaJ €€ BO3MOXHOCTM M MCIIOJIb30Bal €€ B
MHTEpecax ONpeaeIeHHOM MOJTUTUKH.

Hamo ckaszath, 94TO HOKTpMHA MEXIYHApOMTHOTO IIpaBa BCerma cTpamaja HamuoHaimm3MoM. C 3TUM
MPUXOIUTCSI CUMTAThCS U CeroaHs. BMecTe ¢ TeM yCUIMBaeTcsl MpoLecc MHTEpHALIMOHAIU3ALMU JOKTPUHDI.
Bonee mmpoKo TpakTylOTCsS HallMOHAJIbHBIE MHTEPECHI, OMPEICISIETCS UX CBSI3b ¢ MHTEpPECaMM YIIPOUYCHUS
MEXIYHApOIHOIO IpaBornopsiaka. PacTeT caMocTOATeIbHOCTh JOKTPUHBI, KOTOpasi pexe yCTymaeT AOpPOry
MPaKTUYECKOUN MOJTUTUKE.

Ocoboe 3HaueHue UMeeT KOJJIEKTUBHOE MHEHHE IOPUCTOB pa3HbIX cTpaH. OHO HAXOAUT BbIpaXXKEHUE B
JMIOKYMEHTax TaKMX OOILIECTBEHHBbIX OpraHusaluii, Kak Accoumalus MeXAyHapomHOro mnpasa, MHCTUTYT
MEXIYHApOJHOTO MpaBa U Ap. B MeXayHapoAHbIX OpraHax, 3aHMMAIOIIMXCSl MOATOTOBKOW ITPOEKTOB
KOHBEHIIUI, 3HAYMTEJIPHOE YHCJIO YICHOB COCTaBIISIOT Ipodeccopa MexkmyHapomaHoro mpasa. I[lpuMepom
MoxeT cayxutbh Komwuccus MmexmyHapomHoro mnpaBa OOH. Ilpu moaroroBke MNpPOEKTOB €10 IIMPOKO
MUCIIOJIB3YIOTCS TPYIbl YUCHBIX.

Ecin o6paTuthest K cynedHOl MpakTUKe, TO Ha paHHMX 3TallaxX pa3BUTHUS MEXAYHAPOIHOIO IpaBa Cy/bl
MOJIaTAJINCH MOYTH MCKITIOUNTEILHO Ha «BEIMKUX IHcaTelieli». CChUIKM Ha TPYIBI YUCHBIX BCTPEUYAIOTCS U B
CyIeOHBIX pEIIeHMAX Halero BpemeHu'. Takoro poia IpakTHMKa Halula oTpaxeHue B cT. 38 Craryra
MexnyHnapogHoro Cyma OOH, cormacHOo KOTOpoOil «IOKTpUHBI Haubojiee KBaJIM(PUIIMPOBAHHBIX
CMEIUAIUCTOB MO MEXIYHApOAHOMY ITyOJUYHOMY IIpaBy pas3JUYHBIX HalUMi» Hapsay C CyaeOHbIMU
pelieHusIMM pa3HbIX CcTpaH mpumMeHsoTca CylaoM «B KadyecTBe BCIIOMOraTelIbHOTO CpeacTBa ISt
onpeaesIeHUs IPaBOBbIX HOPM».

M3 cka3aHHOTO BUIHO, YTO TOKTPMHA HE pacCMATPHBAETCHA KaK MCTOYHHK MeXKIyHapomaHoro mpasa. OHa
JIMIITH BCIIOMOTaTe/IbHOe CPelICTBO 17151 onpeneiacHus HopM. Ho u ato Hemano. Eciau mokrpuHa MCIonb3yeTcs
Ha cTaguyd TIpUMEHEHUs IIpaBa, TO TeM OOJIbIIIe IJII 3TOr0 OCHOBAaHMI Ha CTaaiuM IPaBOTBOPYECTBA.
HeobxonumocTs Bce 0oJjiee ITMPOKOrO MCMOJb30BaHUS HayKU B MEXIYHApOAHOM ITPaBOTBOPYECTBE
000CHOBAHHO MOIYEePKUBAETCST MHCTUTYTOM MEXIYHAPOIHOTO MpaBaZ,

CkasaHHOe Bce 4allle oTMedaeTcs B nimTepatype. C.K0. MapoykvH NuLeT 0 TOM, Y4TO AOKTPUHA — «BaKHOE CPeACTBO
[0Ka3blBaHUS CYLLLECTBYIOLLEro rnpaea, a no psgy npobnem — 1 BaxHOe CPEeACTBO ero pa3BuTUS, Oka3blBaloLee Ha Hero
dopmMupylollee Bo3adenNcTBME»3. 3HAYeHWe Hayku CcTanym noayvepkmBaTb M rocyfnapcTBeHHble gestenu. BbeicTynas B
napnameHTe AnoHuun B sHBape 1987 r., npembep-mmnHNCTp H. HakacoHa nogyepknBan HeOOGXOOMMOCTb Hay4YHOro aHanmM3a

Ons obpeTeHns NpaBnabHOro NOHUMaHUsA Mupa B uenom. Foccekpetapb CLUA [. Pack rosopun, 4to «npaesutenscTso CLUA
XOET OT HayKu MeXAyHapOAHOro Npasa peLleHnst KOPEHHbIX NPoBneM, KOTOPbIE CTOST Nepes, HUM Ha MUPOBO apeHe».



OnHako B peaibHOCTH PECYPCHI MEXITYHAPOIHO-IPABOBON JOKTPUHBI OCTAIOTCS B 3HAYUTEBHOU Mepe
HeBOCTp€6OBaHHLIMI/I. IOpI/ICTbI—Me)K,ZLYHapOJIHI/IKI/I Pa3HbIX CTPpaH 06pama10T BHMUMAHHUEC HA TO, YTO C HUMH
pPCAKO KOHCYJIBTHUPYIOTCA IIpU MPHUHATUM BHCHIHCIIOJIUTUYCCKUX pe].HeHPIfI. E].L[e MCEHbBIIEC K HUM
06pa].l.lalOTCSI IpU IIOATOTOBKE 3aKOHOB, HECMOTPS Ha TO YTO COOTBETCTBME 3aKOHOB MEXKIAYHAPOAHOMY
TIpaBy UMEET CaMO€ CYILIIECTBEHHOEC 3HAaYCHUE.

Beictynasi Ha KoHrpecce OOH no ny6nvyHoMy mexayHapooHOMY npasy, npeactasuTens bennsa npun OOH 3. JlaiH

KOHCTaTMpoBan: «3HaMeHaTeNbHO, 4TO B TO BpeMs, korga Mbl npubnmxaemcst kK XXl Beky, B HEKOTOPbIX CTpaHax

MeXAyHapoaHOe MpaBO He 3aHMMaeT BbICOKOrO MecCTa B HauMOHaNbHOW NOAnTMKE. MUHMUCTPbI MHOCTPaHHbIX Oen Mopow

06X04ST MpaBoOBble HOPMbI. [lapnamMeHTCKMe opraHbl MPUHUMAIOT 3aKOHOAATENbCTBO, KOTOPOE MPSIMO MPOTMBOPEYUT
HEKOTOPbIM OCHOBHbIM MOJIOXEHUSIM MEXAYHAaPOLHOr O nNpasa»'.

3HaMeHaTeJbHO, YTO M TOCYHapCTBEHHBIE NEATENN IMOAYEPKUBAIOT HEOOXOOUMOCTh Pa3pabOTKU He
TOJIBKO KOHKPETHBIX MEXIyHAapOIHO-IPABOBBIX BOIIPOCOB, HO M TpobieM Teopuu. be3 artoro TpymHO
TOBOPUTH O COBEPILIEHCTBOBAHUY MPaKTUKU. [lomumHeHre HayKy TEKYIIIMM ITOTPEOHOCTSIM TIPAKTUKY BEIET
K GJIM30PYKOCTU KaK TOM, TaK U IPYTOIA.

MHorue yyeHble HACTOJIBKO BOBJIEYEHBI B MOATOTOBKY OTBETOB Ha TEKYIIME BOIMPOCHI, UTO NOKTPUHA B
KaKOH-TO Mepe cTajla «peaKTUBHOI». OHa JIMIIb pearupyeT Ha TO, YTO YXKe CBEPLINIOCh, UTHOPUPYSI TO, YTO
MPOU30IIET 3aBTpa. DTO HE CIIOCOOCTBYET MOBBILIEHUIO €€ TEOPETUUECKOTro ypoBHs. ObOpaliiass BHUMaHue Ha
9TOT (pakT, KaHaackue npodeccopa P. MaknoHanba u [. JIKOHCTOH MUIIYT, YTO «ElI€ HUKOTAA HE ObLIO
0oJiee BaXKHBIM, YeM CETOIHSI, CO3IaHNe HAJeXHOTO OOIIETO TEOPETUYECKOTO DyHIaMeHTa MEXIYHapOIHO-
[IPaBOBOI CUCTEMBI»Z.

BoBneueHue yyeHBIX B pellieHUe MPAKTUYECKUX BOTIPOCOB, CIEIMAM3AINS MEXIyHAPOIHO-ITPaBOBOM
TMOKTPUHBI 3aKOHOMEPHBI. be3 cBsI3u ¢ MpakTUKOl HEBO3MOXHO U pa3BUTHE Teopuu. CrieliMaanu3aiims TakxKe
HeuszOexHa. MexayHaponHOe MpaBo TOJYYMJIO TaKOe Pa3BUTHE, YTO OBbITh CHEIMATUCTOM BO BCEX €ro
00J1aCTSIX CTaJI0 HEBO3MOXKHO. BMecTe ¢ TeM crienmanu3anys He TOJKHA BeCTH K (hparMeHTAIluy JOKTPUHBI,
K HapylIeHUIO ee eIWHCTBA M CHUXXEHUIO TEOPETMYECKOTo YpoBHS. be3 HanexxHoil TeopeTWdyecKoil OGa3bl
HeJIb3s 00eCreYnTh TOCTATOYHO BBICOKMI YPOBEHb pElIeHUST M KOHKPETHBIX BOmMpocoB. HecnyuaiiHo B
TOCJIEIHUE TONIbI B MUPOBOIA TUTEpaType HAOIIONAeTCs PACIIBET TEOPETUUECKUX UCCIIENOBAHUIA.

YcinoxHeHrWe  CTOAIIMX 3aJad  JAMKTYeT TIOBBbIIIEHWE WHTEJJICKTYaIbHOTO YPOBHS, Hay4yHOU
BOOPY>KEHHOCTH MEXAYHApOAHO-TPABOBOTO perynupoBaHusi. OTcioga — HEOOXOAMMOCTh HE IPOCTO
CcOMIKEeHMs, a Kak Obl B3aMMOTIPOHMKHOBEHUSI TEOPUM W TIPAKTUKU. JIOKTpMHA TIpU3BaHa CBOEBPEMEHHO
BBISICHUTH 3a7aud, TOUIeXalllMe pEelIeHUI0 C TIOMOIIbI0 MEXIYHApOAHOTO TIpaBa, BO3MOXHOCTH
BO3JICMCTBUSI Ha MEXIYyHAapOJIHBbIE OTHOIIEHWs, TMPUEMbl M METONBI TaKOTO BO3lelcTBUA. B oOIiiem
Heu30eXXHO pacimpeHne GyHKIN TOKTPUHBI U MOBBIIIEHNE €€ COLIMATbHOTO 3HAYCHUSI.

§ 4. OnHOCTOPOHHHE AKTHI FOCYIAPCTB

OIHOCTOPOHHME aKThl IIMPOKO MCIOJIB3YIOTCSl TOCYAAPCTBAMMU B MEXIYHApOIHbIX OTHOLIEHUSX. OHU
MMEIOT BaKHO€ 3HaueHMe, HO OTHOCSTCSl K HauMeHee W3YyYeHHOW Oo0JlacTy MeXayHapomHoro mpasa. O
3HAUEHUU FTOW MPOOJIEMBbl CBUAETELCTBYET, B YaCTHOCTH, TO, YTO MO pelieHuto ['eHepanbHOl Accambiien
OOH Kowmuccust MexayHaponHoro npasa OOH BkJtounsia COOTBETCTBYIOILYIO TeMY B MporpaMMmy CBOel
paboThl. 3amada He U3 Jerkux. [1o cBoeil IopuInIecKoii pupoe U 1Mo ¢hopMe OHU BecbhMa MHOT00Gpa3Hbl. C
Y4eTOM O3TOTO MHOTHE TpPaBUTEJILCTBA B OTBeTaX Ha BOMPOCHMK KoMuccuu BBICKAa3au MHEHUE O
HEBO3MOXXHOCTH BBIPAOOTKU €IMHBIX MPABUJI JIJIS1 BCEX BUIOB OTHOCTOPOHHUX aKTOB.

MoXHO NPEeNIOXUTh CAEAYIONIYIO KIacCU(DUKAIIUIO OAHOCTOPOHHUX aKTOB.

1) OOHOCTOPOHHME aKThl, ONpPEACSAIOIIME [O3ULMIO [OCYAAapCTBa B OTHOIUEHUM OIPEAEIEHHON
CUTyall¥, UMEIOIE I0puInIecKoe 3HaueHne. K TAaKuM akTaM OTHOCATCSI MpU3HaHWe, MPoTecT U 0TKa3. Bee
3T aKThl JODKHbI WMETh SICHO BbIpaXKeHHYI0 (opMy, C TeM 4YTOObI 00eCHeYuTh ONpEeNAeJeHHOCTh B
MeKIyHAPOTHbIX OTHOIIEHHUSX.

o Ilpu3nanme — akT, KOTOPHIM TOCYHApCTBO IMOATBEPXKIAET WM NMPUHMMAET (PakT, CUTYyalMIO, TOKYMEHT WJIN
npeTeH3no. B pe3yabraTe moxyyeHusl TaKOro akTa JIpyrue rocylapcTBa He MOTYT CChLIAThCSl Ha TO, YTO OHUM He
3HaJIu o COOTBCTCTBy}OLLleﬁ MO3MIMU M3OABIICTO aKT rocygapcraa. B xauectBe IIPUMEPOB IIPU3HAHUA MOXHO
Ha3BaTb NPU3HAHUE rocyagapCTBa U MpaBUTCJILCTBA, TOCYIapCTBEHHLBIX I'PaAHMII, NEeNCTBUTEIbHOCTU J0roBopa uin
cyz[e6H0ro pelICHMA, Cj1ydau CIIOPHLIX ITpaB U l'[pCTeH'SI/IIL/'I. an/ISHaHH}O TNIPUHAIJICKUT BaXXKHas poOJib. an/I'SHaBaH
TOT WIM WHOW IOPUAWYECKUHN aKT, CUTYalMIO, TOCYHAPCTBO YXKE HE BIIPABE IOCTYNAaThb BOIIPEKU 3TOMY
IIPU3HAHUIO. bonee TOro, Kaxk 1npaBujio, IPU3HAHUEC HEC MOXKET OBITH OTO3BaHO. B HEKOTOPLBIX ClIydyasdaX NpU3HaHUEC
MOXET MNpPE€AOCTaBJIATHCA HE TOJBKO B fACHO Bpra)KeHHOﬁ, HO UM B MOJYAJIMBOM (1)0pMe nim 1yTeEM
KOHKITIOACHTHBIX IleflCTBldfl. le/lMepOM IOCIACAHUX MOXKCT CJIYXHWUTb YCTAHOBJIICHUEC ITUIIIOMAaTUYCCKUX
OTHOLIIEHUI C BHOBb BOZHUKIIIUM ToCygapCTBOM, YTO paBHOCUJIbHO €I0 IMOJJHOMY ITPU3HAHUIO.

e Ilporect — akT, ¢ MOMOIIBIO KOTOPOIO TOCYAApCTBO BbIpaXXaeT HAMEpPEHUE He MPU3HABaThb 3aKOHHBIMU
OINPECACICHHYIO ITIPETCH3UIO NI CUTYallUIO. ITo CBOEMY BHAYCHUIO ITPOTECT IMTPOTUBOITIOJIOXKEH ITPU3HAHUIO.



e OtKa3 — aKT, BBIpAXAIONIMI HAMEPEHUe TOCYapCcTBa OTKA3AThCsI OT OMPEETEHHOTO MpaBa WK MOJTHOMOYMIA, OT
TpeGOBaHM WM MpeTeH3Ui. B oTiiMyre OT MPU3HAHUS MPOTECT MOXET OBbITh TOJIBKO SICHO BhIpakeHHBIM. bonee
TOr0, OH JOJIKEH TMOATBEPXKIATbCS BO Bcex Momxoasuiux ciydasx. MexayHaponusiii Cyn OOH, peumias criop
mexny Hopserueit u BenukoOputaHueir o pbIOOJOBHOW 30HE, TPU3HAI, YTO IJIMTEbHOE OTCYTCTBUE
OPUTAHCKOTO MpPOTeCcTa NMPOTUB TpeTeH3uit HopBernu genaeTt ux onpapiaHHbIMU!. Hemosnb3oBaHKe MpaBoM WIN
MTOJTHOMOYMSIMU HE O3HAYaeT 0TKasa oT HuX. OTKa3 sIBISIETCS] OKOHYATETbHBIM U 6ECITOBOPOTHBIM.

e OcoObIM cilyyaeM MOJYAIMBOTO OTKa3a SBJISETCS 3cTonneb (estoppel — nuuieHue NpaBa BO3paXkeHUs ), KOTOPBI
ObLIT 3aMMCTBOBAaH M3 aHTJIMICKOTO OOIIIEro Mpasa, Tie OH 03HaYaeT, YTO CTOPOHA CBsI3aHA CBOMMMU JEHCTBUSIMU U
He MOXET MpenbsBIsITh TpeOOBaHUS B ylIepO Apyroil CTOpoHe, KOTOpas MOJOXWIACh Ha 3TU IEUCTBUS U Beja
ce0s1 COOTBETCTBEHHO?. B KOHBCHIIMOHHOM ITIpaB€ SCTOIIIIC/Ib BIICPBLIC OBILTT OTpaxEH B BeHckoit KOHBCHIIUU O
MpaBe MEXIYHAapOIHBIX JOroBopoB 1969 T. (cT. 45). 'ocymapcTBo, HampuMep, yTpauyruBaeT MPaBoO CChLUIAThCS Ha
TaKO€ OCHOBAHUEC MPEKpALICHUA JOroBOpa, KakK €ro HapymeHue, €Ciau IOoCja€ TOro, Kak €My CTajlo U3BECTHO O
(I)aKTe Hapylmi€eHusd, OHO JOJ2KHO B CHUIIY CBOECTO MOBCACHHA CUUTATHCA MOJYAIMBO COITaCUBIIMUMCA C TEM, YTO
JOroBOp COXpPAHACT CUITY. OI[HB.KO €CJIIn1 B HaJIbHCﬁIHeM BHOBb BO3HHUKA€T OCHOBAaHUEC [JId IIPCKpallCHUA
JIEUCTBUSI AOTOBOpa B pe3yjbTaTe €ro HapylleHWs, TO MMEBIIEe MECTO B MPOILIOM HapylleHue Kak Obl
BOCCTaHABJIMBAET CBOE 3HAYEHUE.

O TOM, CKOJIb CEpbhe3HOE 3HAUCHUE MOXKET UMETb BCTOIMNEb, CBUACTEILCTBYET, HAIIPUMED, TOT (haKT, YTO €ro
MpUMeHEeHre ObUTO OHUM M3 LIEHTPATBHBIX BOMPOCOB B JigJie O NeTMMHUTALIMA MOPCKOM TpaHUIIbI B 3a/TuBe MelH
(Kanana npotus CIIIA), paccmorpeHHOM MexayHaponHsiM CynoMm B 1984 r.3

2) OOHOCTOPOHHME AKTHI, SBJISIONIMECS CPEICTBOM OCYHIECTBJIEHHS CYBePEHHBIX NPaB rocyaapcTsa. Takue
aKTbl HEOOXOIVMbI IS MCIIOJb30BaHUS MPENOCTABASIEMbIX MEXIYHAapOIHBIM IPaBOM BO3MOXHOCTeH. B
Ka4yecTBE MPHUMeEPa MOXHO yKa3aTh YCTAHOBJIEHUE TPaHULl TEPPUTOPUATIBHOTO MOPS MM UCKIIOYUTEIbHOM
5KOHOMMWYECKOW 30HBI, J€KJIapalliio O HEUTPAIUTETE.

OT TaKoro pofa aKTOB OTJIMYIAIOTCS  aKThl, KOTOphle IO opMe SIBISIOTCS ONHOCTOPOHHMMHU, a
aKTUYECKU MPEICTaBIISIOT CO00i 3/eMeHT corfalieHus. K TakuM akram OTHOCSATCS T€, UTO MPEACTaBISIOT
c000i1 TIpaKTUKY roCcyIapcTB, HA OCHOBE KOTOPOil (DOPMUPYIOTCS OOBIYHBIE HOPMBI MEXKIYHAPOIHOTO TIpaBa.
K HUM OTHOCSITCSI M aKThl, CBS3aHHbIE C JOrOBOpaMM: IPUCOEAMHEHME K IOTOBOPY, BBIXOA M3 HErO,
0oroBopku. Takoro pojaa akThl OTHOCSITCS K MIPaBy JOTOBOPOB.

3) OaHOCTOpPOHHHME AKThI, MOPOXKIAIONINE HPHAMYECKHE 0053aTeIbCTBA, — aKTHI, IPEICTaBIISIONINE
HEABYCMBICJIEHHOE BOJIEU3bSIBJIEHNE TOCYJAapCTBa C LIEJbI0O MPUHSATH Ha ce0s MEXIyHapOAHO-IPABOBbIE
00s13aTeNIbCTBA. TaKue aKThl OMPEnesIsIIOT KaK o0eIaHus (promises), YTO He COBCEM TOYHO. MI3BeCTHO, 4TO
MPOCTO OOeIIaHue He co3IaeT 00s13aTebCTB (nuda pacto obligationem non parit). Pedb uget 06 ocodoM Bue
o0eniaHui, UMEIOIIUX opuandeckuit xapakTep. C MOMOIIBIO TaKMX aKTOB TOCYIapCTBO OepeT Ha ceOs
00513aTeIbCTBO MPUAEPXKUBATLCS ONpeAeIeHHOro noBeaeHus. [J1aBHasl posib B TAKOM CJIy4yae MpUHAIIEKUT
HaMepeHMIO TOoCylapcTBa IPUHSITb Ha ceOs1 IMpaBoBble 00s13aTeNbCcTBA. TOYHOE YCTAHOBJIEHME TaKOTO
HaMEpeHUs — JIeJIO HE TIPOCTOoE.

B nwutepaTtype Mo BONpPOCY O CHOCOOHOCTM OJHOCTOPOHHMX AaKTOB MOPOIMUTH IOPUANYECKUE
00s13aTe/IbCTBA BBICKA3aHBl pa3iWyHble MHEHUsS. MOXHO BBIICINUTH ABa KpaHUX MHeHUs. OmHO U3 HUX
COCTOUT B TOM, YTO MOJOOHBIE aKThl CIOCOOHBI CO3/1ATh JIUIIIb MOPabHYIO 00s13aHHOCTH (B.M. lypianos).
Jpyroe — B TOM, YTO OMTHOCTOPOHHUE aKThI SBJISIOTCS CAMOCTOSITEIbHBIM, U JaXe OCHOBHBIM, MICTOUHUKOM
MexayHaponHoro 1paBa (B. Jleran, Cepoust).

HcTtuHy, Kak 3TO 4acTo ObIBAaeT, HaoO MCKAThb MEXAY ABYMSI KpallHUMU MHEHUsIMU. B nutepatype
HaOMogaeTcsl ompenesieHHass TEHACHLMS: BCe OOJblliee YMCIO aBTOPOB CTaJM MOAYEPKMBATHL 3HAYECHUE
OIHOCTOPOHHUX aKTOB, B TOM YMCJIE JJIsI MEXIYHAPOIHOrO Ipasal.

ABTOP €OVMHCTBEHHOI OTEYeCTBEHHON MOHorpadum o6 ooHOCTOPOHHMX akTax P.A. KanamkapsiH Ha OCHOBe aHanu3a
LLUNPOKOro Kpyra nutepaTtypbl U NpPakTUKU npuwlen K BbIBOAY: <<Haps1,u,y C 06ﬂ3aTeJ’|bCTBaMI/I, BblTEKQAOWNMU N3
MeXOyHapo4HbIX A0roBopoB, NPUHATUE MeXAYyHapOoOHbIX 069a3aTenbCcTB MOXeT ocywecTBnaTtbCAa U OAHOCTOPOHHUM
nyTeMm...»?2

Ecnu obpaTuTbesd K MpakTHKE, TO OKaXeTCs, YTO OHa MpU3HAeT NMPUHLUMIHUAIBbHYIO BO3MOXHOCTh
CO3MaHUsI MEXIyHapOIHO-TIPABOBBIX 00S3aTEeIbCTB OAHOCTOPOHHUM aKTOM. DTO OOCTOSITENILCTBO HAIILIO
OTpaXeHNE M B IIPAKTHUKE MEXIYHAPOOHBIX CYIOB M apoOmTpaxkeil. [IpmHOUNIManNbHOE 3HAYCHHE HMEET
no3unusg MexayHapogHoro Cyma OOH, m3noxeHHas! IpH pacCMOTPEHUM IeJd 00 MCHBITAHWH SIASPHOTO
opyxus @paHuueit Ha octpoBax Tuxoro okeaHa. Cya Onmpeae/ni, YTo cAeJlaHHbIe OT UMEHM (DPaHIy3CKOTo
MpaBUTEILCTBA 3asIBJIEHUS O TOM, UTO B JaJIbHEHIIIEM OHO HE HAMEePEHO MPOBOJAUTH TAKOTO POAa UCTIbITAHMUS,
CO3MAaI0T 711 HErO MEXIyHapOoaHO-TIpaBoBbIe 00s13aTenbcTBa. [1pu aToM Cyn ykazan Ha 00IIeNpru3HaHHOCTh
MOJIOKEHUSI, COTJIaCHO KOTOPOMY OJHOCTOPOHHME 3asiBJIEHUSI OTHOCUTEIBHO IOPUAMYECKOTO WU
(aKTUIECKOTO MOJIOKEHUS CIIOCOOHBI ITOPOXKIATH IIPAaBOBEIC 00sI3aTEILCTBA.

CnenoBarebHO, OMHOCTOPOHHME aKThl CIIOCOOHBI TOPOXIaTh IIpaBOBbie 0O0s3aTeNbCTBa, a HeE
MOPOXKIAIOT MX IPU BCEX YCIOBUSIX. UTO Xe Isi 3TOoro HyxXHO? [ 3Toro HeoOXOOMMO HaMepeHHUe
rocyaapcTBa co3maTh Uil cebs Takue oOsizatenbcTBa. Cyn ONpeneiwi, 4YTO 3asBICHUE CUUTACTCS



IOpUINYECKU 00s3aTe/IbHBIM, «KOTJa HaMepeHUe TOCyJapCTBa, IEAlolIero 3asBIeHUE, COCTOMT B TOM,
YTOOBI OHO CTaJI0 00SI3aTEbHBIM B COOTBETCTBUM C €TI0 YCIOBUSIMU» !,

Haub6onee yeTko HaMepeHUe co3IaTh MpaBOBbIE 00sI3aTeIbLCTBA ObLIO BhIpaxXeHo B Jexknapauuu Erunra
o Cysukom KaHazie 1957 r.: «[lanHas Jlekmapamus ¢ conepKalIuMICSI B Heil 00s13aTeIbCTBAMHU IPEACTABIISICT
cobOll MeXIyHapoOHbIA JOKYMEHT M OyneT mnepenaHa Ha xpaHeHue B Cekperapuar OpraHuszanuu
O0benuHeHHBIX Haumii u 3apeructpupoBaHa UM».

3HayeHue YeTKOTO OMpeAe/eHUs] MPaBOBOT0O XapakKTepa OJHOCTOPOHHMX 00s13aTeIbCTB MOIUEPKUBAETCS
B MeXXAyHaponHoi mpakTuke. B cBs3u ¢ 20-n1etvem JloroBopa o HepacIpOCTpaHEHUU SIIEPHOTO OPYKUS
CCCP u CIIIA nipyHSIITA COBMECTHOE 3asIBIICHUE, KOTOPOE MpeaycMaTpUBajIo, YTO TOCYIapCTBO, HETOTOBOE
npucoeIuHUTLCS K JloroBopy, MOXET JaTh <«HOCSIIEEe TaKoi Xe MEeXIyHapOAHO-TIPaBOBOI XapaKTep
00513aTEILCTBO OTKA3aThCsS OT IPUOOpPETEHHUS SIACPHOTO OpyXus». HecMOTpss Ha TO 4TO B TaKOM CiIydae
OJHOCTOPOHHEE 00513aTeIbCTBO UMEET OTHOLIIEHHE K 1OTOBOPY, OHO TEM HE MEHee He O3HayaeT KaKoi-11ubo
¢dopMBI yJacTUsI B HEM; OHO SIBJIICTCSI OMHOCTOPOHHUM aKTOM, BOCIIPOM3BOISIIIMM COACPKaHUE TOrOBOpa.
Hano ckaszaTbh, UYTO OQHOCTOPOHHUE 00sI3aTeIbCTBA MPUAEPKUBATHCS MOJOXKEHUIA JOroBopa, He opopMIIss
y4acTUs B HEM, BCTPEUaroTCsl HEOAHOKPATHO.

VYcnoBus AedCTBUSI OOHOCTOPOHHETO aKTa ONpPENessoTCsS NMPUHUMAIOIIMM €ro rocymapctBoM. OHM
MOTYT KacaThCs BpeMEeHU JEUCTBUS, TOPsIIKA MpeKpalleHnsl 00513aTeIbCTB U JIp.

B amnpene 1986 r. nmocie nposeaenuss CoenuHeHHbIMM 1lITaTaMu siIEPHBIX UCIIBITAHUNA MMPABUTEILCTBO
CCCP 3asgBWiIo, 9TO OTHBIHE OHO CBOOOTHO OT paHee MPUHSITOTO OTHOCTOPOHHETO 00sS3aTelIbCTBa HE
MPOBOJUTD SIEPHBIC B3PBHIBBI. DTO 0013aTEILCTBO OBUIO OOYCIIOBJIIEHO TE€M, YTO TaKue B3PBIBBHI HE OYIyT
npoBoauth u CIIIA.

B TmpuHIIMIIE OJHOCTOPOHHMIA AaKT He CO3JaeT 0043aTeIbCTB A ApPYrux rocyaapcts. OnHako,
MpenoCTaByIsisl UM TpaBa, akKT MOXET OMNpeIeJUTb YCJIOBUS Moab3oBaHUs UMU. Cornaiasich MoJb30BaThCs
npaBaMu, Apyrue rocygapcrBa o0si3aHbl COOJIOAATh YCJIOBUS UX MpenoctaBieHus. O0si3aTesbHas cuia
OJHOCTOPOHHETO akKkTa OINpeaeaseTcss OAHMM W3 MNPUHLIMIIOB MEXIYHApOAHOTO MpaBa — MNPUHLIUIOM
nmobpocoBecTHocTH. PaccMarpuBasi yxe YIIOMHWHABIIMECS 3asBieHUs (bpPaHIly3CKOTrO IIpaBUTEIbCTBA,
MexayHapoaHbiii Cya MOTYEepKHYJI, YTO OJHUM W3 MPUHLIMIIOB, PErYJIMPYIOIINX CO3AaHWE M BHITIOJTHEHUE
MPaBOBbIX 00513aTEIbCTB, SABISETCS MPUHIIMIT JOOPOCOBECTHOCTH.

OOHOCTOPOHHUE AaKThl JOBOJIbHO IIMPOKO MCIOJB3YIOTCSI TOCyJapCTBaMM ISl MPUHSTUS Ha cebs
00513aTeNIbCTB, B TOM UMCJIE M 3aTparMBalolMX KOPEHHbIE MPOOJIeMbl MOJIUTUKU. TPYIHOCTh COCTOUT B TOM,
YTO JAJIEKO HE BCerma HaMepeHHe IPUHATh Ha ceOsT I0pUANYECKUE O0S3aTeIbCTBA BHIPAXKEHO ITOCTATOIHO
YETKO.

B aBrycre 1998 r. npembep-munuctp MHoum, BeICTymasl B mapJaMeHTe, caeajl 3asBJIeHHe O TOM, YTO
WHaus B OMHOCTOPOHHEM MOPSIIKE OTKAa3bIBae€TCs OT MIPUMEHEHUS SIIEPHOr0 OpYXKUsl MEPBOIl POTUB IPYTUX
SIIEPHBIX TOCYAAPCTB, a TAKXKE OT MIPUMEHEHUSI €r0 IMTPOTUB HESIAEPHBIX TOCYIapCTB.

CDopMa OOHOCTOPOHHEro akta TakXxe akTMBHO MCMNOoJib30BasiaCb Cosetckum Coto3om ANa NpUHATUA o0b69a3aTenscTs B
chepe 6e3onacHOCTM M paccMaTpuBanacb Kak CpeacTBo, obnervaiollee AOCTUXeHue cornaweHus. B 1978 r. CCCP
BbICTYNWJZ1 C 3asdB/ieHMeM O TOM, 4YTO HUKOrga He MNPpUMEeHUT qaepHOoe OopyXxwme MnpoTMB TeX rocynapcTts, KOTOpPblie
0TKasblBalOTCS OT ero NPOM3BOACTBA U NPUOBPETEHNS U HE MMEIOT Er0 HA CBOE TeppuUTopuK. Bblno NpeanoxeHo 3akoyYnTb
Ha 3TOl OCHOBE KOHBEHLMIO 00 YKPEnIeHn rapaHTuii 6e30nacHOCTM HeSOEPHbIX CTPaH.

Ha cneumanbHoi ceccun [eHepanbHoit Accambnem OOH B 1982 r. CCCP 3asBun, 4To npuHUMaeT Ha cebs
06a3aTeNbCTBO HE NMPUMEHSTb NEPBLIM SAEPHOE OpyXue. «3TO 06583aTeNlbCTBO BCTYNAaeT B CUly HEMEOJIEHHO, B MOMEHT

obHaponoBaHus ¢ TpMbyHbl MeHepanbHoi Accambnen OOH». B 1983 r. CCCP B3an Ha cebsi 0653aTenbCTBO HE BbIBOAUTL B
KOCMOC NPOTUBOCTYTHVKOBbLIE CUCTEMBI.

HMHorna ogHOCTOpPOHHSISE (popMa MCIOJB3YyeTCs IJIsi 00Xoda BHYTPEHHEro IpaBa, YCTaHABIMBAIOIIETO
MOPSIIOK IIPUHSTUSI MEXIYHAPOIHBIX 00s13aTe/IbCTB. B Takux ciydasix o0s13aTeIbCTBa, KaK IPaBUIO, HOCIT
MOJIMTUYECKUI, a HEe IOPMINYECKMI XapakKTep M IIPEACTaBISIIOT cO00M KakK Obl JTUYHBIE 00s13aTeIbCTBa
JOJKHOCTHOTO JTUIIA.

OT paccMaTpMBaeMBIX aKTOB CIIEAYET OTIMYATh OMHOCTOPOHHME aKThI, KOTOPhIE BEIPAXKAIOT MO3UIINIO
rocyaapcTBa Mo OIpeaeeHHOMY BOIIPOCY, HO He IpeaHa3HAYeHbl ISl CO3AaHMUsI IIPaBOBBIX 00S3aTEIbCTB.
OHu ob6nekatorcsi B (GOpMy 3asBJICHUI, HOT, BBICTYIJICHWI TOCYJApCTBEHHBIX JesdTeneil W JIp.
IIpenmonaraercsd, 4To, 3asBUB O CBOE MO3UIMM, TOCYIApCTBO OyleT ee IpuaepxuBaTbes. OTKas oT
COOCTBEHHBIX CJIOB BPEIUT aBTOPUTETY TOCymapcTBa. Takue aKThl 00S3bIBAIOT FOCYydapCTBO MOJUTUYECKH,
MopaabHO. Ha HUX pacIpocTpaHsIeTCsI MOPaTbHO-TIOIMTHIECKOE AeHCTBIE IPUHIINIIA JOOPOCOBECTHOCTH.

B nmokxmame cremmanbHoro poknamumka Komuccum wmexmayHapomHoro mpaBa OOH 1o  teme
«OmHOCTOpPOHHUE aKThl rocyaapcTB» P. CeleHbO TOBOPUTCS, YTO OJHOCTOPOHHUMMM aKTaMU «TOCYdapCTBa
MOTYT TIPUHUMATh IOJUTUYECKUE O00SI3aTe/NIbCTBA, PETYIUPYIOIIMEe MX ITOBEACHME Ha MEXIYHApOIHOM
YPOBHE; JaXe eC/I¥ HapyllleHue TaKuX 00s13aTe/IbCTB HE MOXET IIOBJIeYb 3a CO00M KaKue-I1100 I0pUuandecKue
CAaHKLMWM, BO3HUKAET BOIPOC O ITOJUTUYECKONM OTBETCTBEHHOCTH TocydapcTra...»!. TlocymapcTBeHHBIE
JeATeNI He pa3 BEICKA3bIBAIM MHEHHE, COTJIACHO KOTOPOMY MX 3asIBJICHUS TPEOYIOT JOJDKHOTO YBaKEHUS CO
CTOPOHBI KaK IPYTUX TOCYIAPCTB, TaK M Pa3IMYHBIX OPraHOB CaMOT0 TOCYIapCTBa.



§ 5. Kogudukamus MeKIyHApOIHOTO IPaBa

Koodugpuxauuas — npouecc cucmemamuzauyuu O0elicmeyOwux HOpM, YCHIPAHAIOWULI NPOMUGOpeHuUsl,
60CNOAHAIOWUI NPOGebl, 3amMeHAowuil ycmapeeuiue HOpMbL HOGbIMIUL.

M3 3Toro BUAHO, 4TO KoauduUKalMsl MpeacTaBiseT coboii mpaBoTBopueckuit mpoiiecc. IlpuHsaTo
pasznuuath KoauuKaluio o(GUUMATIbHYIO, OCYLIECTBISIEMYIO TOCydapCTBaMM, WX OpraHU3alUMsSIMU, U
HCOCbI/I].[I/IaIILHYIO, IPpON3BOANMYIO oe3 yyacTtvda rocygapCrtB 06H.ICCTB6HHLIMI/I opraHM3alusiMM, 4aCTHbBIMU
Jymiamu. O6IIecTBeHHasT opraHmn3anus — MexnoyHaponHbeiii komuteT KpacHoro Kpecrta — moarorosuia
MPOEeKThl KoAu(pUKAUUMM TyMaHUTApPHOTO TIIpaBa BOOPYXEHHBIX KOH(pmukToB. Ha wux ocHoBe
JUTIOMaTUYecKue KOH(pepeHI MY MPUHSIIM YeThipe 2KeHeBcKre KOHBeHLMU 1949 T. 0 3a1uTe KepTB BOMHBI
U ABa [JonoJHUTEeNbHBIX IPOTOKOJIa K HUM 1977 T.

I'naBHO PasHOBUIHOCTBIO HeO(I)HHPIaJTLHOfI KOI[I/ICDI/IKa]_[I/II/I ABIIAACTCS NOKTPUHAJIbHASA KOI[I(I(l)HKa].H/lS],
ocymeCTBdAcMad y4CHbIMU WM HUX OpraHU3alluAMU. Taxkoro poga KO,Z[I/ICbI/IKaL[I/ISI urpajia m 1mmpoaorKacT
WUTpaTh BaXHYIO posib. COOCTBEHHO TOBOpsI, CETOMHS JII00ast KoguUKaIs B TOMH WM MHOM Mepe SBIISICTCS
JOKTPUHAJILHOM, TIOCKOJIBKY HE MOXKET OCYILECTBIIATLCS 0€3 y4acTUs yYSHBIX.

MepBas nonbiTka €O34aTb KOAEKC MEXOYHapoAHOro npaBa MpUHAANEXWUT ascTpuiickomy topucty A. [oMuH-
MeTpyweswnyy, koTopblii B 1861 r. onybnmnkoBan cBoi kogekc. B 1868 r. To xe caenan weenuapckuii iopuct U.K. BaoHunn.
3arem nocnenoBano HECKONIbKO APYrMX NPOEKTOB. AKTUBHO BbICTynasn B nonb3y koandukaumm O.U. KayeHosckuin. Ero npes
KoambuKauum KOMEKTUBHBIMU YCUIIMSIMU  YYEHbIX MHOTMX CTPaH BOMJOTWNMacb B co3gaHuvi B 1873 r. WMHctutyta
MeXayHapoAHoro npasa. JoKTpuHanbHoU koandukauven 3aHMMaloTCs U Apyrne MexayHapoHble HayyHble opraHusaumm,
Hanpumep Accoumaums MexayHapoaHOro npaea co wWTab-kBapTMpon B JIoHaoHe 1 dunmnanaMm Bo MHOMMX CTpaHax, B UX
yucne n Poccuiickas accoumaums MexayHapoaHoro npasa. MNpoekTbl Takux opraHn3aumii MPUHUMAaTCS BO BHUMaHWe npu
odunumansHOM kogndurkaumm.

M3BECTHbI 1 HauMOHaNbHble NPoeKThl koandukaumn. B 1930 r. 6b11m ony6nvMkoBaHbl pe3ynbTaTtel kKoandukaumm psaa
oTpacnei MexayHapoAHOro npasa, MPOAENaHHOW aMepuKaHCKMMK Y4YeHbiIMW Ha 6as3e opuamdeckoro dakynbteTta
lapBapackoro yHusepcuteta. B HacTosiLee Bpems perynsipHO 0OHOBASIEMbI KOLEKC MeXAyHapoaHOro npasa nybnvkyercs
AMEPUKAHCKMM MHCTUTYTOM Mpasa 1 NoJib3yeTcsl 3Ha4YUTENIbHbIM aBTOPUTETOM Jaxe B CyAeOHO npakTuke.

OdunuanpHaa Koaudukalms Hayajaachb BO BTOpPOI MOJIOBUHE MPOIIIOrO BeKa M ObUla ITOCBSIIEHA
3aKOHAM M 00BIYassM BOMHBI. [JTaBHYIO pOJIb CHITpajy JBE CO3BaHHBIC Mo mHMIMaTuBe Poccum Iaarckue
KoHpepeHuun mupa (1899 u 1907 rr.). Jlura Haunuii mbiTajachk OCYIIECTBUTH PsiA KOAW(UKALIMOHHBIX
MPOEKTOB, OBUIA CO3BaHA CIeLMalbHAs KOH(EpPeHIMs, HO ycIieXa 3TH IIONBITKA He MMenu. Bemyrmue
JepaBbl HE OBLIM TOTOBBI OIPaHUYUTh CBOIO CBOOOMY ACHCTBUIA.

HoBblit aTan B uctTopuun KoauuKaluu oTKpbiBaeTcs ¢ ipuHaTHeM YctaBa OOH, B KOTOpoM rOBOpUTCS,
yro I'eHepanbHasi AccambOness OOH opraHusyer McciaegoBaHMSI M JejlaeT peKOMEHAaUWW B LEJsIX, B
YaCTHOCTH, «ITOOIIPEHUSI IIPOTPECCUBHOTO PAa3BUTHS MEXIYHAPOMTHOTO IIpaBa U ero Kogudukamum» (cT. 13).
3HaMeHaTeJbHO, YTO MPOrpecCMBHOE pa3BUTHME IIOCTaBJAEHO Ha MepBoe MecTo. B Hacrosiiee Bpems
OOIIENPU3HAHHO, YTO KOAM(DUKAIMS MEXIYHapOIHOTO IIpaBa HEBO3MOXHA 0€3 ero IPOTrpecCHBHOIO
pa3BUTHS.

Bo wucnonnenue ct. 13 ¥YcraBa OOH TI'enepanbHass AccamOiiest co3fgaia MeXaHU3M [Jis TaKoi
komudukanmu. LleHTpaasHOe MecTo B HeM 3aHnMMaeT KoMmmccnst MexxayHapomHoro mpaBa OOH, coctosias
Tenepb U3 34 5KCIepToB, N30PaHHBIX B IMYHOM KadecTBe!. [TouTH TpoekpaTHOE yBEJIMYEHME YMCIa YJIEHOB U
CHIDKEHHME O0O0IIero mpodecCMOHAIbHOIO YpPOBHSI IO CPaBHEHHUIO C IIPOILIBIM CKa3aluch Ha pabote
Komuccum.

KoMmccus  obecrieumBaeT  KBAIM(PUIIMPOBAHHYIO  ITOATOTOBKY TIPOEKTOB  KOAM(PUKAIMUA  TIO
3ariaHupoBaHHOM TeMaTuke. [TpoekTsl oocyxnatorcs [lecteiMm komuteToM I'eHepanbHol Accambien OOH
W TIepemaroTCsI TPaBUTEIbCTBAM IS TIpeAcTaBieHMsT 3aMmedaHuil. Ilocme storo Komuccus roToBUT
OKOHYATEJIbHBII MPOEKT, KOTOPHIN M MPEACTABISIETCS TUTUIOMATUIeCKOM KOHMDEepeHIIMH AT TIOATOTOBKHU Ha
ero OCHOBe KOHBeHLIMU. bwiiu ciydam, korma ['eHepaiibHas Accam0Ojiess camMa HpUHUMAjda KOHBEHIIMU
(KOHBEHILIMIO O CITelIMaIbHbIX MUCCHSIX, KOTOpasi HE BbI3bIBaJla OCOOBIX PA3HOIIACUIA).

Ha 6a3e mpoektoB KoMmccum MeXXIyHApOTHOTO IIpaBa OBUIM IIPUHSITHEI ABC KOHBEHILMH IIO IIPaBy
JIOTOBOPOB, KOHBEHIIUH IO TUTUIOMATMYECKOMY M KOHCYJIBCKOMY IIpaBy, YeThIpe KOHBeHIUM 1958 T. mo
MOPCKOMY IIpaBy, IBe KOHBEHIIMH I10 IIPAaBOIIPEEMCTBY U 1.

B uenom nearenbHoCcTh KoMuccuy MexknyHapoIHOTO IpaBa OIIEHMBAETCS BeCbMa BBICOKO. I eHepaIbHbIiI
cekperapb OOH K. AxHaHn 3asBui1, 4yTo B TedeHue 50 et KoMuccus «BBIMOMHSIA CBOIO MUCCUIO C OOJIBIITUM
YCIIEXOM, YCTAHABIMBAS OCHOBHBIE HOPMBI B GOJIBILIMHCTBE KITIOUEBBIX 001aCTel MEXKAYHAPOIHOIO MpaBa»2.

Komudukanueit B cBoux obsactsax 3aHumarorcs U apyrue opranbl OOH. 3HauuTesnbHa pojib B 3TOM
obsiactu Takux opranusauuii cucrembl OOH, kak MexayHaponHas opraHusanus Tpyaa (IpUHSIBLIAS CBBILIE
nonyropacta KoHBeHmuii), JOHECKO wu ap. YHuKampHBIM IjI1 HaIlero BpeMeHU ciaydaeM Obbia 111
Kondepenuuss OOH no Mopckomy mpaBy, KoTopas B TedeHue 1973—1982 rr. moarorosuna KoHBeHIIMIO
OOH no MopckoMy IpaBy, IMOXOXYIO CKOpee He Ha KOJIEKC, a Ha cBox 3akKoHoB. KoHdepeHuus padorana



JIOJITO 1 00o1Iach goporo. Jlejo B ToM, YTO MOPCKOE TTPaBO 3aTparuBaeT BaXKHbIE SKOHOMUYECKUE U TpyTre
HalMOHAJIbHbIE UHTEPECHI TOCYAapCTB.

B kauyecTBe 0c00Oro ciayyast oTMedy IMPUHSTHE LIEJIOro KOMILIEKCAa KOHBEHIMIA O IpaBax yeiaoBeka. I1o
pe3yabTaTaM 3TO KOJAEKC MEXIYHapOIHOIO IpaBa IpaB 4YeJOBeKa, KOTOPBII TeM HE MEHee He SIBIISIETCS
pe3yJIbTaTOM KOAU(MUKALIMU, TTOCKOIbKY KOAUMUIIMPYIOTCS B OCHOBHOM YK€ CYILIECTBYIOIIME HOPMbI, a B
JIAHHOM CJIydae oTpaciib IIpaBa co3JaHa 3aHOBO.

Yuacte B KomM@UKalMM MHOXECTBA OPTaHOB CTAaBUT IIPOOJIEMY IIpeAOTBpAaIleHUs (QparMeHTallun
MeXIyHapoaHOro mpasa. HeoOxomumo obecrmeuuTh, 4TOObI KOAMGHMKALIMOHHBIE aKThl B CIELMAIbHBIX
00J1aCTSIX HE IPOTUBOPEUMIM APYr APYLYy M OOLIMM HOpMaM MeEXIyHapoaHOro IpaBa. PeilieHue 3Toit
npodnemsl I'enepanbHasg Accambiess OOH Bosnoxuna Ha Komuccuio MexayHapogHoro mpasa. Ho moka B
5TOM HaIlpaBJICHUU CIEJIaHO MaJIo.

B o6mem B mocieqHue MECATUIETUS CJIOXWICS TOBOJbHO Pa3BUTHI MEXaHU3M KoaupuKaluuu Hu
Pa3BUTHUSI MEXIYHAPOIHOTO IIpaBa. MHOTHME IOPUCTHI JOBOJHHO BHICOKO OLIEHWBAIOT BO3MOXKHOCTH 3TOTO
MexaHusma. Ho ecTb mpaBoBeldbl, BeCbMa CKENTHYECKU OTHOCSIIMECS K pe3yJbTaTaM KOAu(HUKALIVK.
Y1BepxkmaeTcsi, OYyATO BMECTO BBISICHEHUSI CYILECTBYIOIIMX HESCHOCTEl HOBbIE KOHBEHLUU B PE3YJIbTATe
HETOYHBIX (OPMYJHUPOBOK M IIMPOKOIO MCIOJIb30BaHMSI OrOBOPOK CO3MAlOT elle  OOJbIIYIO
HEOIPEAEICHHOCTD U IyTaHUILy!.

DddexTHBHOCT KOAU(DPUKAIMM BO MHOTOM 3aBUCUT OT TOTO, YTO OHAa HE pa3pyllaeT M He MOAMEHSECT
00OBIYHOE TIPaBO, a B3auMoAeicTByeT ¢ HMM. OIHA 13 TJIABHEIX IIPo0JIeM IIpaBa 3aKJIIoueHa B TOM, YTOOBI He
OTCTaBaTh OT X014 XU3HU. HoBoe IIpaBo B 3HAYMTEIBLHOI MEPe CO3IAETCS 3a CYET Pa3sBUTHS cTaporo. OaqHUM
U3 CPEACTB OOHOBIIEHMS MEXIYHAPOIHOIO MpaBa U SIBJSIETCS KOAUMPUKALIS.

KomuhukalMOHHBIA MPOLECC IO3BOJSET YCUJIMTh COLIMANBHBIN XapaKTep MEXIyHapoIHOIo IIpaBa,
OTpa3uTh B HEM COLMAJbHBIC LIEJIU, COOTBETCTBYIOIIME IMOTPEOHOCTSIM MEXIYHApOIHOIO COOOIIECTBA B
eiaoM?, C MOMOUIbI0 KOAM(MUKALMKA KOHKPETHbIE HOPMbBI, MHCTUTYTHI M OTPACId TMepecTpamBaioTCs B
COOTBETCTBHU C LEAIMU W NPUHIIAIIAMHA CHUCTEMBI MEXIYHApOIHOTO IIpaBa B IIEJIOM, B pe3ybTaTe UYEro
cucTeMa ymopouumBaeTcsi. B ¢opmMupoBaHMM 00Imero, OOBIYHOTO IIpaBa peIIalomiasl poJib Bcerma
MpUHAIJIexaaa BeaylnuM aepxaBaM. KoarhrKalMoOHHBIA MPOLECC OTKPHIBAET OOJIbIINE BO3MOXHOCTHU JIst
Y4YacTHsI BCEX TOCYIapCTB B IIPaBOTBOPYECTBE.

B oOmeMm xomudukamusi craja BaKHBIM 3JIEMEHTOM IIPaBOTBOPYECKOrO Ipollecca. MHoroe yxe
cleslaHO, U ellle OoJbllle MPeACTOMT caeiarb. Ho Ha 3TOM myTu Hemano npensitcTBuii. IIpexme Bcero
KOomUPULMpPYIOIINEe KOHBEHIMM C TPYIOM COOMpAlOT, a IOpOoi TaK M HEe COOMpaloT TO KOJHUYECTBO
patrdUKaLil, KOTOpOe HEOOXOAMMO ISl MX BCTYIUICHMS B CUJIy, HE TOBOpS yXe 00 y4acTUM B 3TOM
mpoliecce OONBIMMHCTBA TrocymapcTB. OmpemescHHBI BBIXOI BHIWTCS B TOM, YTOOBI paccMaTpUBaTh
KOHBEHIIMM KaK JeKJIapaTHBHbIE B OTHOILIEHWM CYIIECTBYIOLIEIO OOBIYHOro mpaBa. MexayHapoaHbiii Cyn
OOH npumeHun nojoxeHuss BeHCKON KOHBEHLMM O IpaBe MEXIYHAPOMHBIX ITOrOBOPOB elle A0 €
BCTYIUIEHMS B CUJTY KaK aBTOPUTETHOE I0KA3aTeIbCTBO CYIIECTBOBAHMSI OOBIYHBIX HOPM, U 3TO HECMOTpS Ha
10 uro CIIIA 1 psii ApYTUX BIUSTEIBHEIX IepP>KaB IO CUX ITOP HE YJaCTBYIOT B yTOMSHYTOM KOHBeHITNH.

Jpyroii myTh pelieHus: mpobdaeMbl COCTOUT B ToM, uToObl Komuccus mexayHapogHoro mpasa OOH u
JIpyre OpraHbl, 3aHSATble KOAuM(UKalLMeil, TOTOBWIM He IPOEKThl KOHBEHLIMI, a IPOEKThl PEe30JIOLMUIA
I'enepanbHoit Accambien OOH, pykoBoacTBa, IpuMepHBIE MOJIOKEHUS U T.11. Takue akThl He HYXKIAIOTCs B
paTuduKalMu U CPaBHUTEIHLHO OBICTPO MPOHMKAIOT B IPaKTHKy. Ha MX ocHOBe (DOPMUPYIOTCS HOPMBI
00bIYHOTO MpaBa. KomMuccust MexXayHapoaHOTO IpaBa yXe BCTajla Ha 3TOT ITyTh.

HecMotpss Ha ycmexu KoaugUKaIdM, TEMIIBI €€ OTCTaloT OT TpeOOBAaHWU COBPEMEHHOM XWM3HWU,
co3[aeTcs BIIeYaT/IEHKE, YTO ITOA00HAsI CUTYallusl yCTpauBaeT BeAyllre MUPOBbIe AepkaBbl. [IpeacraBuresnb
I'ocnemapramenta CIIA emie B 60-x rr. XX B. 3asBJIsUL, YTO HOPM JOCTATOYHO M ITIO3TOMY IJIaBHAsI 3aJada
COCTOMT «B 0oJjiee INMMPOKOM WCIOIb30BAHUM CYIIECTBYIOIIETO MEXaHM3Ma U UMEIOIIMXCS HOpM»!.
JleficTBUTEIbHO, 0CO00O€ BHMMAaHUE JOKHO OBITh YyAedeHO obOecrneyeHulo 3OOEKTUBHOCTU ykKe
CYIIECTBYIOIIMX HOPM. bena, ogHako, B TOM, UTO, BbICKA3bIBasICh B MOJIb3Y TOCMOCTBA MpaBa, PyKOBOIUTEIN
TOCYyIapCTB Ha Jejie He MPUHUMAIOT OIIYTUMEIX Mep B 3TOM HampaBieHHHU. BechbMa mokasaTeiqbHa B 3TOM
IUTaHe cyap0a IMPoeKTa cTaTeil 00 OTBETCTBEHHOCTH TOCYIAPCTB, Hal KOTOPEIM KoMuccnst MeXXIyHapOIHOTO
npaBa OOH tpynunachk 6osiee yeTBepTH Beka. IIpoekT umeeT GOJIbIIOe 3HAUYEHME /IS COBEPILIEHCTBOBAHMS
MMEHHO MexaHu3Ma JeiicTBus HopM. TeMm He mMeHee 'eHepanbHast Accam6iess OOH B 2001 r. orpaHnymniIach
JIMILb IIPUHSITUEM MPOEKTa K CBEACHUIO.

B 1enoM xe ObLIO OBl HENMPAaBWJILHO IPOTHMBOIIOCTABIATH IPABOTBOPYECTBO COBEPIIEHCTBOBAHUIO
MexaHu3Ma IpaBoocyiecTsieHus. Oba mpoliecca B3auMOCBSI3aHBbI.
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I'naBa IV. Cucrema MeXIyHAPOAHOTO MPaBa

§ 1. Cucrema U CTPYKTYpa MeKIYyHAPOJHOTO MPABa

Cucmema  medxncdynapoonozo npasa  npedcmaeéisem  co00li  KOMNAGKC  IOpUOUMECKUX  HOPM,
XAPaKmepu3yrowuiicsa NPUHGUNUAALHBIM eOUHCIEOM U O00OHOGPEMEHHO YNOPAOOHEHHbIM NOOpa3dedeHueM Ha
OMHOCUMEABHO CAMOCMOAMEAbHbLE Hacmu (ompacau, no0ompacau, UHCIUMymot).

MarepuagbHbIM CUCTEMOOOpa3yloluM (HhakTopoM [UIsi MEXIYHApOAHOIO IIpaBa CJIYXWMT CHCTEMa
MEXIYHApOOHBIX OTHOIICHMI, KOTOPYIO OHO IpHU3BaHO OOCTyXkuBaTh. OCHOBHBIMU IOPUAWYECKUMU U
MODPAJIbHO-TIOJUTUYECKUMU ~ CHUCTEMOOOpa3ylolMMu  (akTopaMUd  BBICTYMAlOT LEeAM UM [PUHIIUIIBI
MeXXITyHapOIHOTO TTpaBa.

CucrtemMa MeXIyHapOJHOTO TIpaBa — 3TO HE TOJBKO CJIOXHOE, HO W CPaBHUTEIHLHO HOBOE SIBJICHUE,
HaXOJsIIeecs B IPOLIECCE CTAHOBJIEHMS, KOTOPOE €llleé Majlo M3ydeHO. B OTeuecTBEHHOIl MHOKTpUHE eMy
yaeauan HaumbGosbiiee BHuManue [.b. Jlesun, I''M. Tynkun, I.MU. ®enpaman, E.T. Ycenko. Bce onHm
HUCXOAWIM U3 TOTO, YTO OOLIENPU3HAHHOMN CUCTEMBI MEXAYHAPOIHOTO IIpaBa He CYILECTBYeET.

CucreMe MEXIyHApoOOHOIO IIpaBa IIPUCYIAa XapakTepHasi Uil Hee CTpyKTypa. [lom cTpyKtypoii
TMOHUMAETCSI BHYTPEHHSIS OpTraHM3aIvsI CUCTEMBI, PACIIONIOXKEHNE Y COeIMHEHNE €€ JIEMEHTOB, XapaKTep UX
B3anMMOCBSI3W. IHBIMM CJIOBaMU, 3TO BHYTPEHHSIST (hopMa CHCTEMBI, OIpele/icHHasl YITOPSIIOYeHHOCTh €e
yacTeil. YCTONYMBOCTD LIEJIOTO 3aBUCUT OT YCTOMYMBOCTU CBSI3eil MeXay ero yactssmu. OT xapakrepa CBsI3eit
3aBUCUT XapaKTep CUCTEMBI B LICJIOM.

TakuM oOpa3oM, cHcTeMa MEXIYHApOIHOIO IIpaBa OINMPAeTCsl Ha KOMIUIEKC 1lieJieid M IPUHIIUIIOB,
o0jamaeT XxapakTepHOW [UIsi Hee CTPYKTYpOil, ONpeaeJieHHBIMU MeTogaMu (OpMHUpOBaHUS U
(GYHKIIMOHMUPOBAHMS, Pa3BUBACTCS B COOTBETCTBUM C MPUCYIINMU €l 3aKoHOMepHOCTIMHU. CyIlleCTBOBaHIE
3TOM CHUCTEMBI OOBEKTMBHO OOYCJIOBJIEHO, MOCKOJBKY JIMIIb B KadeCTBE JOCTATOYHO OPTraHM30BAaHHOMU
CHCTEMBI COBPEMEHHOE MEXIYHAPOIHOE IIPABO B COCTOSIHUU BBITMOJIHSITH CBOU (DYHKIIUH.

To 00CTOATEIBCTBO, YTO CHUCTEMA MEXIYHAPOIHOIO IIpaBa — CPAaBHUTEIbHO HOBOE SIBIIEHME, HE pa3
KOHCTaTUPOBAJIOCh B JOKTPUMHE, HampuMep, M3BECTHbIM lopuctoM u3 Puunanaum . Kacrtpenom. B
MPOILJIOM CYIIECTBOBAIM Pa3pO3HEHHbIE KOMILJIEKCHI HOPM, PEryJMpOBaBIlINe MO0 JOKAJIbHbIE OTHOLIEHMS
(colo3HbIE IOroBOpHI), MO0 o0OlMe OTHOIIeHUs, obecreudBasi B HUX D2JeMEHTapHble MpaBuia
(mnmiomaTmyeckue — TpuBmwiernu).  OOmmMX Iedeil W NPUHIMIIOB,  OIPEACNISIONNX  XapaKTep
B3aMMOJIEICTBUSI, MEXAYHAPOAHOE IPABO HE COAEPXKAJIO, OTHOCUJIOCH OAMHAKOBO K LIEJSIM MUpPa U LIEJISIM
BoiiHBI. KpuTepuem Obl1a mIpakTUKa TMpexXIe BCEro BeJIUMKUX AepxkaB. MexXmyHapogHoe IIpaBO OBLIO
OecripeieIbHO AUCIIO3UTUBHBIM. [IBa MM HECKOJIbKO TOCYIAapCTB MOIIM B CBOMX B3aMMOOTHOIIEHUSIX
OTMEHUTH JeHCTBYE PAKTUYECKU JII000I MeXXIyHapOaHO-TIPAaBOBO HOPMBI.

CoBpeMeHHOe MEeXIyHapOIHOE TTPaBO OMPEAENIO OCHOBHBIE 1€/ B3aMMOJICMCTBUS TOCyIapCTB, a TEM
caMbIM Y MEXIYHapOIHO-TIPABOBOTO PETYJIMPOBaHUsA. B pesyiabTare OHO CTajo OMpenessiTh He TOJIBKO
(opMBI, HO 1 comepXKaHue B3aUMOIEICTBIUSI TOCYAapCTB.

CIIOXMBIINICS KOMILUIEKC OCHOBHBIX IPUHLIMIIOB MEXIYHAPOAHOIO MpaBa 00beIMHUI, OPraHU30Bal U
COIOMYMHWII paHee pPa3pO3HEHHbIE TIPYIIbl HOpM. MeXIyHapomHOe IMPaBO IIEPecTalo ObITb TOJIBKO
MACTIO3UTUBHBIM, TTOSIBUICS KOMIUIEKC MMIIEPATHBHBIX HOPM (jus cogens), T.€. OOIIEIIPU3HAHHBIX HOPM, OT
KOTOPBIX TOCYAapCTBa He BIIPaBe OTCTYIIATh B CBOMX OTHOIICHUSIX JaXKe IO B3aUMHOMY COTJIACHIO.

IMostiBUICST emie OOWH TPM3HAK CHUCTEMBI — HMepapXus HOPM, YCTAHOBJIEHWE WX COIOAYMHEHHOCTH.
Hepapxust HOpM [aeT BO3MOXHOCTb OIIPENSIMTh MX MECTO M POJib B CUCTEME MEXIYHAapOIHOIO IIpaBa,
YIOPOCTUTH IIPOLIECC COIIACOBAHMSI M IIPEOAOJICHUS KOJUIM3MI, YTO HEOOXOAUMO s (DyHKIIMOHUPOBAHUS
CHUCTEMBI.

Oco060oro BHMMaHUSI 3aCIyXMBAeT TO OOCTOSITEJIbCTBO, YTO B MEXIYHApOAHOM IIpaBe YCHUJIMBAETCSI
peryIMpoBaHHEe TIPOIIECCOB CO3MaHUSI W WMIUIEMEHTAllMM HopM. IlocrermeHHO  (opmupyercs
MEXIyHapOIHOE MpolieccyaabHOE MPABO, UTO SIBISIETCS IPU3HAKOM 3pEJIOCTH MPABOBOM CUCTEMBI .

IlepBUYHbBIl 3J€MEHT CHUCTEMBI MEXIYHAPOAHOro IipaBa — HopMa. OHa SBISETCS MOIEJbIO
OIIPEIEICHHOIO MEXIYHApPOIHOTO OTHOILEHMSI, CHCTEMa Xe€ MEXIYHAapOJHOIO IpaBa — HOPMAaTHBHAsl
MOJEJIb CHUCTEMbl MEXAYHAPOAHBIX OTHOIIEHMI. DTWM MOAEAM BO3ACUCTBYIOT Ha MEXIYHAapOIHBIC
OTHOIIIEHUS B LIEJISIX MAKCUMAJIBHOTO TIPUOJIKEHUS KX K CBOEMY COJIEPXKAHUIO.

CucreMa MOXET OBITh PETYJISITOPOM OTHOIICHUWI, TTOTOMY YTO OTIEJIbHBIC TPYIIIILI HOPM B €€ COCTaBe
pelIaT CBOM crielmdumyeckue 3amauri. HopMmbl BIMSIOT ApPYT Ha Apyra W IIpeAIoNaraloT Ipyr Ipyra.
IlostoMy cuctemMa [OOJKHA OBITh BHYTPEHHE COLJIACOBAHHOM, €€ 4YacTU He MOIYT HaXOOUTLCS B
npoTUBOpevYnu. JJIsi TaKOro 4Ype3BBIYaiiHO MHOTOOOPAa3HOIO SIBJCHMS, KaK MEXIYHapOIHOE IIPaBoO, 3TO
3a1a4a He U3 JIeTKUX.



TakuM obpa3oM, oObeIMHEHNE HOPM B CUCTEMY MEXIyHApOMHOTO TpaBa OOYCIIOBUJIO TTOSIBICHUE MX
HOBBIX KauecTB. bjaromapsi 3TOMy pa3HOILUIAHOBBIE HOPMBI CIIOCOOHBI PETYIMPOBATH MEXIYHAPOIHBIE
OTHOILIEHUSI CUCTEMHO, obecreunBast AudbepeHINPOBAHHOE U BMECTE C TEM €IMHOE BO3AEICTBUE.

151 MeXXIyHapOAHOTO IIpaBa XapaKTePHBI Ipolecchl nuddepeHIMall 1 UHTEIpalil OJHOBPEMEHHO.
BosHukaioT Bce HOBBbIE 00JaCTM COTPYIHMYECTBA M COOTBETCTBEHHO HOBBIE OTpacId MEXIyHapOIHOTrO
npaBa. C Ipyroii CTOPOHBI, pa3INIHbIC OTPACIM TECHEE B3aMMOCBS3BIBAIOTCS B CHCTEME.

SAnpo cucreMbl 00pa3yeT 00Ilee MEXIyHAapoJIHOE IMpaBo, 00s3aTeIbHOE IJIST BCeX TocymapcTB. Kpome
TOIO, CYLIECTBYIOT pPErMOHa/IbHbIe MEXIYHAPOIHO-IIPABOBbIE KOMILIEKCHI, PEryIMPYIOLINE OTHOLICHMS
MeXOy TpymmnaMu rocysapctB. OrpoMHOE KOJIMYECTBO HOPM PEryjJupyeT ABYCTOPOHHME OTHOILLICHMS.
PeruoHanbHble U IBYCTOPOHHME HOPMbI JOJIKHBI COOTBETCTBOBATh OOILIEMY MEXIYHAPOOHOMY IIpaBy, B
COBOKYITHOCTU OHM 00pa3yIoT IJ100aJIbHYI0 MEXIYHapOIHO-TIPABOBYIO CUCTEMY.

CeronHs B JOKTPUHE HE CYIIECTBYET KaKOW-JIMO0 OOIIEePU3HAHHON CUCTEMbBI MEXIYHAPOIHOIO IIpaBa.
Kaxmerit aBTop 000CHOBBIBAET COOCTBEHHYIO TOUKY 3peHMsI. MOU B3IJISIBI Ha CUCTEMY OTPaskeHBI B CUCTEME
IIOCTPOEHMSI HacTosiuero ydeOHuka. Ilpm sToM Oblia yuyreHa cucTema, npuHsaras Komuccueit
MexnyHapogHoro mpaBa OOH mnpu ompeneieHMM CBOei HOJTOBPEMEHHOM IPOrpaMMBL. 3amedy, 4YTO
cucTeMa y4eOHMKAa M CUCTeMa MEXAyHapOOHOTO IpaBa JaJieKO HE OZHO M TO Xe. MHOrumx pasiesos,
HEOOXOIUMBIX JIJISI yYeOHUKA, HalIpUMep TaKUX KaK MOHSATHE, IPUpPoa, UCTOPUSI MEXIYHapOIHOTO MpaBa 1
IIp., HET B CUCTeMe MeXIyHapOIHOro npaBa. Kpome Toro, B MHTEpecax LEJIbHOCTH U3JIOKEHUS B YI€OHHMKE
MEXIYHapOIHO-TIPAaBOBBIC HOPMBI aHAIM3UPYIOTCS HapsAy ¢ HOpMaMM BHYTPEHHEro IpaBa, HallpuMep B
paszienax O rocygapCTBEHHBIX OpraHax BHEILIHMUX CHOIIEHWI, O IpaBax 4yeJoBeKa, O TeppUTOpuU U T.O. B
pe3yibTaTe cUcTeMa y4eOHMKAa M CUCTeMa MEXIYHApOIHOIO IIpaBa HE MOTYT COBIAmaTb. TeM He MeHee
MaKCHMaJIbHOE IIPUOJIMKEHME TIEPBOil KO BTOPOIi BeChbMa XeJIaTe/IbHO.

§ 2. Hopmbl MeXKIyHAPOAHOTO MpaBa

1. TIloHsTHE HOPMBI MEXIYHAPOIHOIO MPaBa

Hopma mexncoynapodnozo npasa — 3mo co3oannoe cozaauieHuem cyo6oeKmoe (hopmaivHo onpedeseHHoe
npasuao, ycmauaeauearouiee 041 HUX NPaéa u 00A3AHHOCMU, OCYyuwleCmeéseHue KOMmopvix obecnedugaemcs
10puUOUHeCKUM MEXAHUZMOM.

Hopwmbl ciayxar Kak Obl KMpPIMUYMKaMHU, U3 KOTOPBIX CTPOMTCS 3MaHUE MeXIyHapoaHoro mpasa. Mx
crnenuduKa ONpeaeasieTcss TEM, YTO OHM SIBJISTFOTCS 3JieMeHTaMU 0CO00M MPaBOBOI CUCTEMBI.

Hopwma mnpencrasisier coboii oblliee MpaBWIO, PACCUMTAHHOE HA HEOMPENeJCeHHOE YMCIIO CIIyyaeB.
ITosToMy B OOKTpUHE W3IaBHA BENETCS CIOP O TOM, SBJISIETCS JIM HOPMOM IOCTAaHOBJIEHUE OOTOBOpA,
3aKpeIvisIoniee KOHKPETHOE YperyJIMpoBaHME W He IOmIeXallee IPUMEHEHUIO K IPYTMM CIyJasiM.
I[lomoOHOe TOCTaHOBIEHME OOJagaeT MPU3HAKAMM HOPMBI: OHO PEryJupyeT OTHOIIEHHUS CTOPOH,
IOpUINYECKM 00s3aTe/IbHO, OMHAKO HE pacCYMTAaHO Ha HEOOHOKpaTHoe IIpMMeHeHue. Takoro pona
MOCTaHOBJIEHMSI OOBIYHO UMEHYIOT HHAMBUAYAIbHBIMI HOPMAMH.

CrenmdurKa MeXIyHapOIHO-TIPABOBLIX HOPM U MX CUCTEMBI CKa3bIBaeTCs Ha UX KOHCTpYKLMK'. [TaBHOE
COCTOMT, TOXAalyii, B TOM, 9TO OOJBIIMHCTBO HOPM COMNEPKUT JIMIID OUCIO3UIINIO, a CAHKIINU, TOYHEE
KOHTPMEPHI, OIIPEACIISIIOTCS CUCTEMOU B IieJIoM. KOHKpeTHBIe KOHTPMEPHI B ClIydae HapyIIeHUsI HOPM MOTYT
MpeayCMaTPUBATLCS OTACIbHBIMU TOTOBOPAMMU.

Bynyun oOmuyM npaBuioM, HOpMa HE MOXKET MPEACTABISTh ONTUMAIBHOE PEIICHUE TSI BCEX CIIy4yaeB,
CKOpEee OHA CIIYKMT JUISl 3TOT0 MCXOAHBIM IyHKTOM. B mpoliecce mpuMeHeH sI HOpMBbI crieliMduKa ciiydast He
MOXET UTHOPUPOBAThCS. BMmecTe ¢ TeM oTMedy, YTO TMNU3anusg ¥ (opMamu3anmMs — OIWH U3 UCTOYHUKOB
JIEUCTBEHHOCTU HOpPM. JIpyrol MCTOYHUK BUAUTCI B TOM, YTO OOJBIIMHCTBO HOPM BOILUIOLIAIOT
3HAYUTEILHBIN OITBIT PETYINPOBAHMS IIOBEICHMUS TOCYIapCTB.

HecMoTpsi Ha OYEeBMIHYIO pOJIb HOPM KaK HEOOXOAMMOIO 3J€MEHTa MEXIyHapOIHOTo IIpaBa, B
JNOKTPUHE TOJYYMJI PACOPOCTPAaHEHWE HOPMATHMBHBIM HUTWAM3M. TakK, OJHU aBTOPbl CUYMTAIOT, YTO
MEXIYHapOIHOE IPaBO COCTOUT U3 OTACIbHBIX MHEHUI, COPEBHYIOLIUXCSI B TOM, YTOOBI HAUTU OTpakeHUE B
cymectBe pemeHuii (P. Kpatousumi, Benukoopuranus). Ipyrve MUAIIYT O HOPMAaTUBHOM CKENITUIIM3ME U
IOJIaraloT, 4YTO IIPABO COCTOMT HE TOJBKO M3 HOpM, HO M W3 MHEIX cTaHmapToB (T. Hapmun, CIIIA).
ITockoJIbKy HOPMaTUBHEIN HUTHIM3M PealbHO PaBHO3HAYCH MEXIYHAPOIHO-IIPABOBOMY HUTHJIN3MY, OH HE
MOJYYMJI IPU3HAHUS B JOKTPUHE U TeM 0oJiee B ITpaKTHKE.

Tem He MeHee TeHACHUMS K nedopMmaiv3alMu IpaBa MMeeT IoA CO0Ol HEKOTOpPOe OCHOBAaHME.
IOpucnpyneHuust uznaBHa yaensiia BHUMaHUE (DaKTUIEeCKUM HOpMaM IpaBa, KOTOpble (UTYPUPYIOT TOJ
Ha3BaHUSIMU «KMBOE MPaBO» (B OTIMYMUE OT «OyMaXKHOTO»), «IMIIMPUUECKUE HOPMbI» U NIp. Jlesio B TOM, 4TO



B paMKax, YCTaHOBJICHHBIX HOPMO, CYOBEKTHI 0OJIamaioT OIpelcIeHHBIM YpOBHEM CBOOOIEI. B o0mmmx
HOpMax MoJ00HBIe paMKH IIMPE, B KOHKPETHBIX — YXe.

Ecnu yeTKoe yperyimpoBaHWe OKa3bIBacTCsI HEBO3ZMOXHBIM, TO IIPHUOETAOT K PaMOYHOM HOPMAaTHBHOI
KOHCTPYKIIMM, KOTOpas KOHKPETUIUPYETCS B MPAKTUYECKON MESITeIbHOCTHA. 3aMedy, YTO CJIMILKOM
JeTajbHasl KOHCTPYKIIUS, 3aperyJMpoOBaHHOCTb, HE YUMTHIBAIOIIAS PEaJbHOCTb, BEAET K Pa3pbiBY MEXIY
IOPUINYECKUM U (DaKTUYECKUM COJEPXKaHUEM HOPMbI U TEM CaMbIM JIMIIAET €€ JeHCTBEHHOCTH.

B oOmmem ecThb OCHOBaHMS pa3iandaThb, HO HE IPOTHBOIIOCTABIISITH HOPMBI Je-10pe 11 HOPMBI Je-()aKkTo.
IlepBbIc — 3TO OGUIIMATBEHO TTPU3HAHHBIC TIpaBIJIa, BTOPhIE — Te K¢ IIpaBUjia, HO ¢ YIETOM TOTO, KaK OHHU
peaM3yIOTCSA B IIPAKTUKE. DTU Pa3IMdusl, pa3yMeeTcsl, JOJKHBI UMETh Ipeaebl. OTXOM OT CIIOXUBIITUXCS
CTaHIApTOB peaau3allii HOPMbI O3HavaeT ee HapylieHue. [Ipakruiyeckoe 3HaYeHNE TaHHOTO haKTopa eaBa
JIV CTOUT ITOAYEPKUBATD.

2. Hop™mbl MEXIYHAPOIAHOTO «MSITKOTO MPaBa»

ITosyunit pacipocTpaHeHHEe TEPMUH «MSTKOE IIPaBo». AHAJIN3 TOKTPUHBI M TTPAKTUKH ITOKA3BIBACT, YTO
3TOT TEPMMH MCIIOJIb3YeTCs I 0003HAUYEeHUST IBYX pa3IMYHBIX sSBICHUA. B omHOM cilyyae pedb uaer o0
0CO0OM BMJE MEXIYHAPOAHO-IIPABOBBIX HOPM, B IPYrOM — O HEIPABOBBIX MEXIYHApOIHBIX HOpMax. B
IepBOM CJIydyae MMEIOTCS B BHMIY TaKUe HOPMbI, KOTOPbIC B OTIMYME OT «TBEPAOTO IpaBa» HE MOPOXIAIOT
YEeTKHUX IIpaB U 00s3aHHOCTEM, a JAIOT JIUILB OOLIYI0 YCTAHOBKY, KOTOPOM, TeEM He MeHee, CyObeKThl 00sI3aHbI
CJIeTOBaTh.

B HOBBIX 00JACTSIX MEXKIYHAPOMTHO-IIPABOBOTO PETYIUPOBAHUS 3a4acTyl0 BeChbMa CJIOXKHO TOOMTHCS
00l1Lero corjacus Mo KOHKPETHBIM HOpMaM. B Takux ciydasX Ha IOMOIb IPUXOOSIT HOPMbBI «MSITKOTO
IpaBa», OTIMYalOLIMecs Oobllieii TuOoKocThio. [IpMMEpOM MOIYT CJIYXWTh JOTOBOPHI IO 3allUTE
OKpyXarollel cpefabl. B HUX MCIOIB3YIOTCA (hOPMYIUPOBKU TUIIA «IIPEATIPUMYT YCUIUS», «HACKOJIBKO 3TO
BO3MOXHO», «KOTJIa 3TO LIeJIeCOO0Pa3HO» M T.II.

ITo moBoIy IOpUIANIECKOM CHITBI TTOMOOHBIX HOPM CYIIECTBYIOT pa3IMUHbIe TOYKM 3peHusI. Ho, TToxkanyit,
OOJIBIIMHCTBO IOPUCTOB MCXOMSIT W3 TOTO, YTO HOPMBEI <«MSITKOTO IIpaBa» SIBIISIOTCS MEKIyHAapOITHO-
MIPAaBOBBIMU. DTO MHEHME HAXOIUT OTPaXKEHMUE U B IIPAKTUKE CYJ0B rOCydapCTB.

Hewmaito 10pucToB OTpULIATEIEHO OLIEHUBAIOT «MATKOE IIPaBO», IIOCKOJIBKY €r0 PacipoCTPaHEHUE SIKOOBI
HE CIIOCOOCTBYET YIIPOUYCHUIO MeXayHapoaHo-IpaBoBoii cuctemsbl (I1. Beitib, @panuus). C 3TUM enBa v
MOXHO COIJIACUTHCS, HE TOBOPSI YK€ O TOM, YTO, TIOCKOJIbKY SBJICHHUE TIOJYIMIIO IITMPOKOE paclpoCTpaHEHUE
B IIpaKTHKe, OOPOTHCS C HUM elIBa JIM MMeeT CMBICH. [IpemcraBisieTcss, YTO HOPMBI «MSTKOTO IpaBa» —
HEOOXOMMMBI 3JIEMEHT MEXIYHApOTHO-TIPABOBOM CHUCTEMBI, pEIIAoIINii 3adadr, KOTOpPEIE HE IO IUIeuy
«TBEPAOMY IIpaBY».

B «MsirkoM mpaBe» HepeaKo BCTPEYaIOTCs MTOJIOXKEHUsI, KOTOPbIE MPU3BaHbl CIIy>KUTD JIUILb IIPUKPHITUEM
Hecorjacust cTopoH. [logoOHbIe IMOJIOXEHMSI HE SIBISIIOTCS HOpPMaMu, B KakKOM Obl IOrOBOpe OHM HM
conepxanuch. CyIIeCTBYIOT M IIPUTBOPHBIE HOPMBI, BKJIIOYaeMbl€ B JOTOBOP JIMIIIb ISl TOTO, YTOOBI CKPHITh
€ro peaJbHOe ColepXKaHue.

Ko BTOpOMY BUIy HOpPM «MSTKOTO IIpaBa» OTHOCSTCSI T€, YTO COACPXKATCS B HEIMPABOBBLIX aKTax, B
PE3O0IIOLIMSIX MEXAYHAPOAHBIX OPraHOB M OpraHM3alliii, B COBMECTHBIX 3asIBJICHMIX, KOMMIOHUKe. O TOM,
CKOJIb BEJIMKO MOXET ObITh 3HAYEHUE 3THUX aKTOB, CBUICTEJIBLCTBYIOT, HAIIPUMEp, PellieHusT KOHbepeHLIMi
CTpaH aHTUTUTIECPOBCKOM Koaluluu. B Haille BpeMss IpUMEpPOM MOAOOHBIX HOPM CIIyKaT JOKYMEHTBI
Opranuzauuu mno oOe3ornacHoctd W cotpynHudyectBy B EBpome (OBCE), koTopble cTajld TIJIaBHBIM
WHCTPYMEHTOM TEPECTPOMKM CHUCTEMBI MEXIYHApOOHBIX OTHomIeHMit B EBpore. Takoro poma HOpMBI
SIBJISTFOTCSI HE TIPaBOBBIMU, a MOPAJIbHO-TIOJIUTHIECKIMH.

Oco0y10 pPa3HOBUIHOCTb 3TOTO BUAA HOPM «MSITKOTO IIpaBa» IPEACTAB/ISIOT OKUAAIOIINE BCTYIICHUS B
cuity aoroBopbel. Kak M3BeCTHO, B TAKOM COCTOSSHUM MHOIOCTOPOHHME IOTOBOPBI 3a4acTyIO OCTalOTCSI
MHoOrue rogbl. X MoJIoXeHMsSI YYUTHIBAIOTCS IIPU TOJIKOBAHMU HOPM MEXIYHAPOOHOIO IIpaBa, OKa3bIBalOT
BJIMSIHUE Ha MPaKTUKY TOCYIapCcTB U Jaxe Ha HallMOHaJbHOE 3aKoHoAaTe bcTBO. B Jlokmane I'eHepaibHOTO
cekpetapst MOT o KOHBEHLIMSIX 3TOM OpraHU3allMU TOBOPUTCS, UTO, JaXKe He OyaydIn paTU(UIINPOBAHHBIMU,
«OHU CIIOCOOHBI OKAa3bIBaTh BIMSHKUE Ha 3aKOHOJATEIBCTBO U HALIMOHAIbHYIO ITPAKTUKY»!.

HopMmbl «MSITKOro IpaBa» BTOPOTO BHUAa B3aMMOAEHCTBYIOT C HOpPMaMM MEXIYHApOJHOIO IIipaBa,
BBIIIOJIHSISL TO, YTO IO TeM WJIM UHBIM IIPUYMHAM He MOTYT AejaTh nocienHue. Hepeako oHu obecneunBaioT
MpeABapUTEIbHOE, JOMPABOBOE pEryJMpoBaHUe, MPOKIAAbIBas MyTh IpaBy. OCOOEHHO BEJIMKO 3HAYCHME
TaKMX HOPM «MSITKOTO TIpaBa» IS JeSITeIbHOCTH MEXIYHAPOIHBIX OPTaHOB M OpraHM3alvii, KOTOpPBIE C MX
TIOMOIIBIO OCYILIECTBJISIOT OOJIbIION 00bEM PEryJIMpPOBAHUST MEXIYHAPOMIHBIX OTHOIIEHUI 1 BO3ACHCTBYIOT
Ha pa3BUTHE MEXITYHapOIHOTO TIpaBa.

OTHOCWTENBHO HOPM «MSAFKOrO MpaBa» MO BOMPOCaM OKpyXalollel cpeapl B Aoknaae MHCTUTYTa MexayHapoOHOro
npasa roBOPUTCS, YTO OHW «B TOYHOM CMBbIC/IE CNOBA HE SIBASIOTCSH MCTOYHMKOM Mpaea, HO WX BUsIHME Ha GOpMUpOBaHMe



MeXAyHapoaHbIX HOPM 006 OKpyXaloLLel cpeae TakoBO, HTO UX CNeAyeT y4MTbiBaTb MPU U3YHEHUN UCTOYHMKOB, MO KpaliHewn
Mepe Kak BaXHbI GakTop, COAENCTBYIOLNI Pa3BUTUIO NpaBa».

Mpodeccop yHuBepcuTeTa B pesaeHe Y. dacTeHpaT NULLET, YTO «MOCTOSHHO OCYXAaeMoe siBNeHne ,MArkoro npasa‘“
BbINOSHAET HeoueHumylo GyHkumioo. OHO aenaet BO3MOXHbLIM BCeoOlee cornaleHne O CoaepxaHun TBepaoro npasa,
onpenenss rpaHvubl  OOMYCTUMOCTM CyObeKTUBHOW cBoOOAbI AeNCTBUin... ,Msarkoe npaBo“ cnocobHo ObicTpee
npucnocabnmeBaTtbCs K MEHSIOLWMMCS HALMOHANBLHO-NONNTUYECKUM peanuvsaM... Ham cneaoyet He CTaHOBUTLCS Ha NyTu (y
,MArkoro npaea“), a BOOPYXMTbCA HEOOXOAUMbBIM MHCTPYMEHTapUeM AJiS OBWXEHUs No Hemy. B yacTHocTW, Ham Hapo
BKJIIOYMTb aKTbl ,MSAFKOro Npasa“ B CyLLECTBYIOLLYIO METOA0I0MMIO NpaBa»2.

TakuM 006pa3oM, «MsIrKoe IIpaBo» BOBCE HE SIBJISIETCS HEKMM HEHOPMAJIbHBIM SIBJICHUEM, KaK I10JIaraioT
MHorue iopucthl. OHO TIpeAcTaBisieT co00il 3aKOHOMEPHOE SBJIIEHME, TO3BOJISIONIEe OOECIEeYUTh
HOpPMAaTMBHOE peryJupoBaHME B TeX CIy4asix, KOIJa C TIOMOIIBIO «TBEPAOro IIpaBa» CHEJNaTh 3TO
HEBO3MOXHO. DTO JIMIITHUI pa3 TOKa3bIBaeT, YTO HOPMATUBHBII MHCTPYMEHTAPUIA, IIOCPEICTBOM KOTOPOTO
PEeTyJIMpPYIOTCS MEXIyHapOIHBIE OTHOIIEHUS, MHOTOOOpa3eH M He CBOAMWTCS TOJBKO K IIpaBy. 3amgada
COCTOMT B TOM, YTOOBI HAYYUTHCS MMOJIb30BATHCS STUM MHCTpyMeHTapueM. Jlajieko He BO BCeX ClIydasix IIpaBo
SIBJISIETCSI ONTUMAJbHBIM MHCTPYMEHTOM pelIeHMs 3amad. 3adacTylo pe3yJbTaT MOXKET ObITh JIerde, ¢
MEHBIIMMH 3aTpaTaMM SHEPIUU JOCTUTHYT MHBIMA HOPMATUBHBIMU CPEIACTBAMMU.

IIpeacraBnsier B aToM IutaHe uHTepec mnpaktuka Cyma EC. Cyn Bxkmouusn B npaBo EC mpuHuUMIT
NPONOPUMOHAIIBHOCTH. B COOTBETCTBMU ¢ HUM MOTPEOHOCTD B CIIEIM(UUECKOM MMPABOBOM aKTe JOJKHA OBITh
MpeaBapUTEFHO TIIATEJILHO MPOAHAIM3NPOBAaHA, C TEM YTOOBI OIPEAEIUTh BO3MOXHOCTh MCITOJIb30BaAHMS
MeHee XeCTKUX CPEACTB It JOCTYKEHUS TOTO XKe pe3y/ibTaral.

3. Knaccudukanus HOpM MeKIYHAPOTHOTO MPaBa

VYcnoxHeHre MpaBoBbIX (DYHKUMIA TpeaonpenesieT MHOrooopasdue HOPMAaTUBHOIO WHCTPYMEHTapUs.
[MostBiIsIIOTCST HOBBIE BUOBI HOPM, COBEPIICHCTBYETCSI MX B3amMomeiicTBMe B cucteme. OO0 yriryOJaeHHH
CHCTEMHOTO XapakKTepa MEXIYHapOIHOIO IIpaBa CBUICTEJIBCTBYET, B YaCTHOCTHU, POCT 4YHCIA HOPM,
CIOCOOHBIX OKa3bIBaTh PETYJIUPYIOIee BO3ACHCTBUE JIMIIb B COBOKYIMHOCTM C JIPYTMMM HOPMAaMU.
ITpuMepoM ToMy CIyXaT BeCbMa paclpoCTpaHEHHbIE B TOTOBOPHOM ITpaBe OMpeaeIeHMSI.

JIOKTprHE M3BECTHO HEMAJIO MOMBITOK KjacCU(ULUUPOBATh HOPMbI, HO HU OJHA W3 HUX HE Hallla
ob1iero npu3HaHus. B3sB 3a 0CHOBY JuIlb HauboJiee BaXKHbIE KPUTEPUM, MOKHO MPEITOXUTh CAEAYIOIIYIO
KJaccu(uKammio MeXX1yHapOaHO-TIPABOBbIX HOPM:

e 10 COIEPXKAHMIO U MECTY B CUCTEME — LIEJIM, IPMHIIAIIBI, HOPMBI;

e 110 c(hepe NEeMCTBUSI — YHUBEPCAIbHBIEC, peTMOHAJIbHBIC, TAPTUKYJISIPHBIE;

e JIO IOpI/II[H‘{GCKOfI CUJIC — UMIICPATUBHBIC U TUCITO3UTUBHBIC,

e JIO (I)yHKHI/IHM B CUCTEMEC — MaTCpUAJIbHBIC U IMTPOLICCCYATTbHBIC,

e 10 crocoby cosmaHust W (POpMe CYIIECTBOBAHMS, T.€. MO HMCTOYHUKY, — OOBIYHBIE, HOTOBOPHBIE, HOPMBI

peLIEHUI MEXIYHAPOIHBIX OpraHu3alui.

YHuBepcajbHble HOPMBI. V13ydast cepy IeCTBUS HOPM, «OTIIBI MEXKAYHAPOIHOTO IIpaBa» MBICIUIIN €TO
Kak BceoOlee, yHuUBepcadbHoe. Ho TakoBbIM OHO HHUKOraa He ObIo. Jlaxke B YCIOBMSX IJIOOAIbHOM
B3aMMO3aBUCHMOCTU TOCYAApCTB UaeoJornueckass 6opbda M KOHGPOHTALMSI TTOCTABUIIM TOJ BOIIPOC CaMO
ero CyllecTBoBaHME. B MOJUTHKE M JOKTPUHE IIMPOKOE PacnpoCTpaHEHUE IOoJydyusga ToYKa 3peHMUs,
OTpPHIIABIIAS BO3MOXHOCTD CYIIIECTBOBAHUSI YHHUBEPCATBHBIX HOPM.

OpmHako caMa XXM3Hb J0Ka3aja, 9TO JaXe B YCIOBUSIX XOJIOTHOM BOMHBI YHUBEpPCAJTbHBIE HOPMBI MOTYT
OBITh AOCTAaTOYHO 3(PdekTuBHBIMU. [IpaBma, W TIoclie MpeKpallleHWsI XOJIOAHOW BOWMHBLI OTpULATEN
YHUBEPCATBHOTO MEXIYHApPOIHOIO MpaBa He IepeBearch. OgHAKO OOJBIIMHCTBO IOPUCTOB OTHAIOT cebde
OTYET B TOM, YTO 0O€3 YHMBEPCAJIbHOI'O MEXIYHApOZHOIO IpaBa MoOajibHas CHUCTeMa MEXIYHAPOIHBIX
OTHOIIEHUU (DYyHKIIMOHUPOBATh HE MOXET.

M3BecTHbI BpuTaHckunii lopucT P. I)XEHHWHIC 3asiBUI1, YTO YHMBEPCANM3M NpeacTaBnseT CO60M CYLLHOCTHbIA NPUHLMN

MeXAyHapoOHoro npasa. B coBeTCKOW AOKTpPUHE KONMIEKTMB aBTOPOB, MCCenoBaBLUMX NPobaemMy yHMBEPCasibHbIX HOPM,

npuLwen K BbIBOAY, YTO POCT YMcCha U yaenbHOro Beca o6LLenprU3HaHHbIX HOPM B 06LLEN Macce MexXAyHapoaHO-NPaBOBbIX
HOPM, POCT UX 3HAYEHUA — OfHA U3 OT/IMYUTESIbHBIX YEPT COBPEMEHHOIO MEXAyHapOAHOro npasar.

MexnyHaponHasi TpakKTHKa MCXOIUT U3 PeaIbHOCTH CYIIIeCTBOBAHUST YHUBEPCATbHBIX HOpM. CorslacHO
TPUHIINATTY JOOPOCOBECTHOTO BHITIOJIHEHUST 00S13aTEIbCTB, «KaXIIOe TOCYIapCcTBO 00sI3aHO JTOOPOCOBECTHO
BBIIIOJIHSITH CBOM 00s13aTe/IbCTBA, BBITEKAIOLIME 13 O0IIEeNPU3HAHHBIX IPUHLIMIIOB X HOPM MEXIYHAPOIHOIO
npaBa». B pemenusx MexayHaponHoro Cyma OOH wmmeercsi MHOXECTBO CCHUIOK Ha «OOIIME€ HOPMBI
MeXIYHAPOIHOIO IpaBax»2.

HTak, TaBHBIMU OTJIMYUTEIbHBIMU IIPU3HAKAMU YHUBEPCAJIbHBIX HOPM SIBJISIIOTCSI TJ100aJbHOCTD
JeWCTBYSI, BceoOIas 00si3aTebHast Cuiia, CO3AaHNe U OTMEeHa UX MEXIYHAapOIHBIM COOOIIECTBOM B IIEJIOM.
OcHOBHOI (bOpMOIi CYIIIECTBOBAHUS CIIY>XUT OObIYail. YHUBepcadbHbIe HOPMBI 00pa3yloT oOlIee
MEXXITyHapOaHOE TIPaBo.



Cy11ecTBYIOT HOPMbI, KOTOpbIE TPUHUMAIOTCSI OTPAHUYEHHBIM YMCJIOM TOCYAapCTB, HO UMEIOT BCeoOIlee
3HaueHWe. Takwe HOPMBI YCTAaHABIMBAIOT MEXKIYHAPONHBIN peXuM (HampuMmep, UIT AHTApKTUKU, IS
KOCMHMYECKOTO TIPOCTPAaHCTBA, MU OKEAaHCKMX IIpOJIMBOB M 1ap.). Hopmbel cosmaiorcss Hambolee
3aMHTEPECOBAHHBIMU TOCYIAPCTBAMU U MOCTETIEHHO HAXOJSIT MPU3HAHKME CO CTOPOHBI APYIMX TOCYAAapCTB.
BbixoauT, 4TO ¥ B JAaHHOM CJIydyae HOPMbI TPUHUMAIOTCSI COOOIIIECTBOM B LIEJIOM.

Pernonanbupie HOPMbI MCTOPUYECKM MPENIIECTBOBAIM YHUBepcalbHbIM. IlocienmHue cosmaBaivch Ha
0a3e MepBbIX, UCITONB3Ys WX OIBIT. DTOT MpPOLIeCcC MPOI0IKAeTCs U TTOHbIHE. BMecTe ¢ TeM yHUBepcaibHOe
MEXIYHapOOHOE IIPAaBO COMEMCTBYET IPOrPecCy PerMOHAIBHBIX CHUCTEM, IlepeiaBas UM OIBIT KaK Oojiee
Pa3BUTHIX peTMOHAIBHBIX CUCTEM, TaK U YHUBEPCAJIbHOI CUCTEMEL.

Pernonanuam mpuoOperaeT HOBOE M3MEPEHME C pPa3BUTHUEM MHTEIPAIllMOHHBIX IIpolieccoB. B
OIpeNeJICHHOM pEruoHe CYIIEeCTBEHHO YIIyOJsieTCsl B3aMMOMAEHCTBUE TOCYAapCTB, 4YTO IOpPOXIAeT
MOTPeOHOCT, B 0Oo0jiee BBHICOKOM YPOBHE HOPMATUBHOIO PEryjJudpoOBaHUs BIUIOTb 1O CO3JaHMS
HaHAIIMOHAJIBHOTO peryavnpoBaHus. B pernoHe MHTErpalny BO3ZHUKAIOT KOMILIEKCHI HOPM, O0JIaZaroIInX
HeMaJoil crelnMdUKOi, CO3maloTCsl HOBBIE MEXaHM3MBI IIPABOTBOPYECTBA M IIPaBOOCYIIECTBIICHUS.
Haubosee mokaszaTesieH B 9TOM IUIaHE OITBIT EBporeiickoro coro3sa.

B o0imieM permoHanu3M mIpeacTaBlisieT co0Oil pealbHOE SIBJIEHME, ¢ KOTOPBIM HENb3sl HE CUMTAThCS.
OO011ee MEeXIyHapOaHOE MPaBO OTKPHIBAET 3HAYMTEIbHBIA MPOCTOP Ul ydyeTa CIelubUKU PerMoHaTbHbIX
CUCTEM U BMECTE€ C T€M YCTaHABIMBAeT TPaHMUIbI COBMECTMMOCTHM, 3a KOTOPBIMU HACTYIaeT W3OJSLIMS
PETMOHAJIBHOM CUCTEMBI.

YcraB OOH comepXuT 11aBy «PernmoHallbHBIE COTJIAIICHMST», KOTOpasl MOCBAIICHA CHEIN(MIICCKOMY
pPeTHMOHAIM3MY — BOCHHO-IIOJUTHYecKOMy. JIJIT Hac B JAHHOM Cjydae IIPEICTaBIISICT MHTEpPEC JIHUIIb
MOJIOXKEHHUE O TOM, YTO TAKKME COMIAIICHMS WU MX OPTaHbl U MX IESITeIbHOCTD TOJKHBI OBITh COBMECTHMBI C
uensimu 1 npuHuunamu OOH (crt. 52).

JokTpuHe, a B OIpeAeJeHHOW Mepe W TPaKTUKEe W3BECTHbl KOHILEIMIMU PErMOHAIbHOIO
MEXIyHapOIHOTO TpaBa;: aMepUKaHCKOro, aypuKaHCKOTO, MYCYJIbMAaHCKOTO, COLIMATMCTUIECKOTO. AHAIN3
9TMX KOHIEMIIW M COOTBETCTBYIOIIETO HOPMATMBHOTO MaTepuajla He II03BOJISIET OOHApPYXKUTh HX
CYIIECTBEHHON IOPMAMYECKON crelmnMduKy, KOTOpas IIO3BOMIIA OBl TOBOPUTH O PETHOHAIHLHOM
MeXIayHapogHoM TipaBe. CeromHsi He TOJbKO PEerMoHajbHble, HO M HAllMOHAJIbHBIE IPABOBBIE CHUCTEMBI
JIOJKHBI TPUBOIUTHCS B COOTBETCTBUE C YHUBEPCATbHBIMU MEXIYHAPOIHBIMY CTaHIAPTaAMU, CONEHCTBOBATh
HX peaau3alniu.

IMapTuKkyaspHbie (JOKAIbHbIE) HOPMbI PACTIPOCTPAHSIIOT CBOE JIEWCTBME HAa OTHOIIEHUS C OrpaHMYEHHBIM
KPYI'OM YYaCTHUKOB, B OOJIBIIMHCTBE CIIydaeB — Ha JBYCTOPOHHME OTHOIICHUS. IX OCHOBHBIM MCTOUHUKOM
SIBJISTIOTCS TOTOBOPEI. Ho CyIecTBYIOT M 0OBIYHEIE HOPMBI Takoro poma. MexmyHaponusii Cyn OOH He pa3
CCBUIAJICSI HAa perMOHaIbHbIC, JIOKAIbHbIe OObIYan'.

MexayHapoaHOMY IpaBy MPUCYIL BHICOKUU YAEIbHBIA BeC UHAWBUAYAIU3MPOBAHHOIO PETyJIMPOBaHUS
B CWJIy CPaBHUTEIbLHO HEOOJBIIOrO Yucjia CyObEKTOB M 3HAYeHUsT UX HMHTepecoB. OTMeyaeTcsl Takas
XapakTepHasl yepTa MeXIyHapoJHOTO ITpaBa, KaK e€ro MapTUKyJspu3alius, T.e. BHUMaHHWE K crenuduke
CHUTYyalIllii 1 0COOCHHOCTSAM oTHoIeHuH (JIxx. Mepmiic, AHTIINS).

B pesynbraTe JIOKajbHBIE HOPMBI 110 YKMCIIEHHOCTH CYIIECTBEHHO IPEBOCXOMST YHUBEpcanabHBIe. OHM
BBITIOJIHSIIOT BaxKHBIC (DYHKIIMH B OTHOIIIEHUM MTOCIESIHNX, @ UMEHHO:

® CJIyXKaT CpeaACTBOM MX KOHKPETU3ALIMU NIPUMEHUTEIBbHO K YaCTHBLIM CJIy4yasiM,

o CHOCO6CTBY}OT UX peajin3aliliu B 3TUX CITy4asdx,

® DEryJiMpyroT OTHOIICHMA, HC OXBAaTbIBACMbIC O6U.[I/IM MEXIAYHAapPOAHBLIM ITPpaABOM.

HemanoBaxkHo, 4TO JOKaJbHbIE HOPMBI Jierdye MPUHUMAIOTCS, U3MEHSIOTCS U Ipekpaiiatorcsd. OHu
MPOKJIaAbIBAIOT IyTh OOIIEMY MEXIyHAapOIHOMY IpaBy, HaKaIJIMBash OMNbIT peryJaupoBaHus. Takum IyTeM
obecrieyrBaeTcss AMHAMU3M MEXIyHapOIHO-TIPABOBOTO PETYJIMPOBaHUS. B 11eIoM JIOKaJIbHbIE HOPMBI
CIyXaT WHTepecaM IIOBBIMICHUS YPOBHS MEXIYHapOTHO-IIPABOBOIO PErYIMPOBAaHMS WM POJIM IIpaBa B
MeXIyHapooHoU Xu3Hu. [1oaToMy 0o0Iee MexXKIyHapOTHOE IIPaBO OTKPHIBACT 3HAUMTEIBHBIN IIPOCTOP IS
peryJIMpoBaHMs Ha JIOKAJTbHOI OCHOBE.

JlokanpHBIE HOPMBI He 00JIaJaloT KayeCTBOM BCEOOIIHOCTM M TOTOMY He BKJIIOYalOTCs B oOllee
MeXIyHapoaHoe mpaBo. OQHaKO OHU MPOYHO CBSI3aHbI C TUM IPABOM, YepPHalOT B HEM IOPUANYECKYIO CUITY,
JENCTBYIOT B ero pamkax. He sIBissich 2yleMeHTaMM OOIIETO MEXXIyHapOIHOTO TpaBa, JIOKAJIbHbIE HOPMBI
00pasyloT BMecTe ¢ HUM 0oJiee KPYITHYIO U MEHee eIMHYIO CUCTeMY MEXITyHapOIHO-TIPABOBBIX HOPM.

HWMnepaTuBHble HOPMBI MeXKIyHapomHoro mpaBa. OmHON W3 XapaKTepPHBIX YEPT COBPEMEHHOIO
MEXIYHApOIHOIO IIpaBa SBIISICTCSI HajJWyde B HEM KOMIUIEKCAa MMIIEpaTUBHBIX HOPM (jus cogens —
UMIIEpaTUBHOE IIpaBo), OOJamalolMX o0co0oil opuandeckoir cuioii. IloclenHsiss 3akiodaeTcss B
HEIOIyCTUMOCTH OTKJIOHEHHUSI OT HOPM BO B3aMMOOTHOILEHUSIX OTAEJbHBIX TOCYIapCTB JaXe ITyTeM HUX
cornamenus. [IpoTuBopeualye UM OOBIYAl WJIM OTOBOP OYAyT HENeHCTBUTENbHBI. BHOBb BO3ZHMKIIIASI
WMIIEpaTUBHAs HOpMa JeJIaeT HeleCTBUTEIbHBIMY M TIPOTHBOPEYAIIINe i CYIIECTBYIOIINE HOPMBI.

CunraeTcsl, YTO MMIICpAaTUBHBIE HOPMBI — HOBOe siBJIcHME. [IymaeTcs, 3TO He coBceM Tak. bes
MMIIEPATUBHOTO PEryJMPOBAaHUS HE MOIIM OOOMTUCh M MEXAYHAapOAHBbIC OTHOLIEeHMS B mpouuioM. OHO



UMIICPATUBHO OIIPCACIATIO IOPpAAOK CO3JaHMA HOPM — TOJIBKO COITAallICHUEM. I/IM]’IepaTI/IBHBIM ObLI
MIPUHIINUII pacta sunt servada (TOTOBOPBI JOJDKHBI COOJTIOIATHCS), 0€3 KOTOPOTO HET MEXXIyHAPOIHOTO TIpaBa.
I/IMHepaTI/IBHHMI/I OBUIN 3aIIpeThl MUPATCTBA U paﬁOTOpFOBI[I/I, a TAKXK€ HEKOTOPLIC ITpaBWjla BEACHUA BOWHBI.
HoBu3Ha cocTOUT B TOM, UTO HBIHE MMIIEpaTUBHbIE HOPMbI 00pa3yloT LEbIii KOMIUIEKC, OIpeAesTIOIINi
XapaKTep MECXAYHApOAHOIO IIpaBa, €ro uncjm MW IPUHIMIIBI, OCHOBHOC COICPXKAHME. KpOMe TOTO,
MMIICPpATUBHBIC HOPMBbI ITOJYUYMJIN O(I)I/IL[I/IaJ'IbHOC IIpU3HAaHUC.

IIpeanochbIKK 1151 CTAHOBJIEHUST UMITepaTUBHOTO npaBa co3nai YcraB OOH, KoTopblii 3aJ105K1JT OCHOBBI
HOBOT'O MMHPOIIOpAAKA, OMNpEACINB €ro LICJIN W MNPHUHIUIIbI. Crana 0‘16BI/I,Z[HOI7I HECIIpUEMIIEMOCTD
HCOFpaHI/I‘IeHHOfl CBO60,E[LI JOrOBOPOB. VYcraB 3aKpCnujI NMpCUMYIICCTBEHHYIO CUJIYy BBITCKAIOIIMX M3 HETO
o0s13aTe1bcTB. HOBBIM 111arom siBujach BeHckasi KOHBEHIMsSI O IIpaBe MEXIYHApOIHbBIX T0roBopoB 1969 r.,
KOTOpasd BIICPBLIC B ITIOSUTUBHOM ITpaB€ YETKO 3aKpennjia KOHUCIIIMIO UMIICPAaTUBHBLIX HOPM.

BopmmHcTBO IOPUCTOB-MCXKIAYHAPOAHUKOB ITOJOXMHTCJIbHO OTHECIMCH K KOHLCIILHNN MMIICPATUBHBIX
HOpM, HO OBUI U TakKuec, B TOM YMCJIC M BECbMa aBTOPUTCTHLIC, KOTOPLIC BCTPECTUIN €€ CKCIITUYCCKMH.
3HauuTeIbHOE YUCIO0 wWieHOoB Komuccuu MCXKIAYHAPOAHOI'O IIpaBa OOH nmoaacp>Kai KOHULCIIHUIO U
O6paTI/IJ'II/I BHMUMAaHMUC Ha TO, YTO HMMIICPATUBHLIC HOPMbI BbIpAXKaroT 06].L[I/I€ UHTEPECHI TOCydapcCTB,
MEXIYHAPOIHOIO COOOIIECTBA B LIEJIOM.

PFII[ yireHoB Komuccun cBs3anu KOHUICIINIO UMIIEPATUBHLIX HOPM C IMOHATUEM Hy6J'II/I‘{HOFO nopdaka.
AHaJIOTMYHbIE B3IJ1A40bI OBIJIM BBICKAa3aHbI U OpeaACTaBUTCIIAMU rocygapCTB Ha BeHckoit KOH(I)epeHLII/II/I 1o
IpaBy MEXAYHApOAHLIX OJOIOBOPOB. npeﬂCT aBJIAACTCA, 4YTO B COBPEMCHHOM MCXKIYHAPOOAHOM IIpaBC
HCﬁCTBHTeJ’IbHO YTBEPXKIOACTCSA KOHIENIIUA MEKITYHAPOIHOTO l'[yﬁJIH‘lHOI‘O nopsaakKa, 1o KOTOPpbIM ITOHUMAECTCSA
KOMIUICKC IMPUHIIUIIOB OpraHnu3alnuv COO6H_I€CTBa, HCO6XOL[I/IMLIX JJIA €ro CylmeCTBOBAHWA U PA3BUTUA. Ot
TMPUHLMUIIBI 3aKPETUISIOT UCTOPUYECKU NOCTUTHYTBHIM YPOBEHb LUMUBUIMU3ALMU, TYMAHU3Ma U JEMOKPATUM.
Z[enaeTc;[ 3TO 0COOBIM CHOCO6OM, C MIOMOUIbBIO UMIIEPATUBHOTO IIpaBa, rjiaBHad 3agadya KOTOpOro mu COCTOMT
B IIoAACpKaHUU HYGHH‘IHOFO opdaka. HO3TOMY 00a gBJIEHUS B3aMMOCBSI3aHBbI.

I/IM]’[CpaTI/IBHBIC HOPMbI obecrieuBaloTCs 0COOBIMU cpeacTBamMu. HOPO)KILaeMBIC MU ITPABOOTHOLICHUA
SIBJISTIOTCS BCEOOIIMMM, ACHCTBYIOIIUMI MeXIy BceMu (erga omnes). COOTBETCTBEHHO, B CIydae HapyIICHUS
OTHUX HOPM BO3HUMKAIOT U1 YHUBEPCAJIBHBIC ITPABOOTHOINCHMA OTBETCTBECHHOCTH: HE TOJIBKO HEIMOCPEACTBEHHO
rmocTpagasliiee, HO M JII0OOE NIpPyroe rocygapcTBO BIpaBe IMOCTaBUTb B IOPUANYECKOM IUIaHE BOIIPOC 00
OTBETCTBEHHOCTM MpaBoHapyiuuTeas. Peyb uMaer o 4yeM-TO HalOMMHAIOLLEM PUMCKOE actio popularis,
JaBaBLICEC ITPaBO KaK1OMY YJICHY 06H.[€CTBa OpeaAnpUHATD OPUINYCCKUE NeCcTBUS B 3alUTy 00ILIECTBEHHBIX
WHTEPECOB.

[IpuBeneHHBIC TOJNIOXKCHMSI HAIIUIM BBIpakeHHe B IpakTuke MexmyHapomHoro Cyma OOH wu 6bum
noarBepxaeHsl Komuccueit MexxayHapoaHOro rpasa.

B pewenun Cypa no pgeny o komnaHum «BapcenoHa TpakwH» (Benbrusa npotmB McnaHum) ykasbiBanocb Ha
HeO6X0,D,I/IMOCTb npoBOoANTb pa3nunydmne «Mmexay obsasarenscTeamm rocygapctea B OTHOLUEHUM BCero mexayHapogHoro
C006LLI.ECTBB KakK uesnoro m teMu, 4To BO3HUKAKT B OTHOLWUEHUM OPpYyroro rocygapcrtbBa M KacalTCd ,D,VIHﬂOMaTMHeCKOIZ
3awmTel. o camon cBOEN NPUPOAE NepBblie 3aTparnsaloT BCe rocyAapcTea. YumTbiBas BaXKHOCTb 3aTparnsaembix npas, BCe
rocygapcrtea MOryT cHMTaTbCA OpUANH4eCcKn 3anHTepeCOBaHHbIMM B MX 3alUUTE; OHWU ABNSAIOTCA obs3aTenbcTBamm erga
omnes»'. KomMmeHTUpys 910 pewerHne Cyaa, aBTop kHUrm 06 obs3aTenbCcTBax erga omnes (B KOTOPOW Mcnosb3oBaHa u
nuTepatypa Ha PyCCKOM $3blKE) UTaNbsSHCKUIA opucT M. Parauum nuweT, Y4TO pelleHne ykas3biBaeT Ha OBE XapakTepHble
4epTbl oba3atenscTs erga omnes:. <<|-|epBOI7| ABNAETCA YHUBEPCaJIbHOCTb, B TOM CMbICJiE, 4TO obg3artenbcTBa erga omnes

ob6a3aTenbHbl 419 BCEX rocyaapcTs 6e3 uckodeHns. Bropas — conmpapHoCTb, B TOM CMbIC/IE, Y4TO KaxO0e rocyaapcTso
paccmaTpuBaeTcs kak 06nagatoLiee I0PUANHECKON 3anHTEPECOBAHHOCTHLIO B VX 3aLUpUTe»2.

Eme omgHoit o0co6oii (popMOii OTBETCTBEHHOCTM 3a HAapyLIEHHE MMIICPATUBHBIX HOPM SIBJISIETCSI
YroJIOBHAsl OTBETCTBEHHOCTh IOJDKHOCTHBIX JMI rocyaapctBa. IIpoekt crareit Komekca mpecTyruieHui
IIPOTUB MUpa ¥ 0€30IaCHOCTH, ITOATrOTOBIeHHbI KoMuccueir MexXIyHapoIHOro IpaBa, AaeT IpeacTaBIeHUe
00 MMIIEpPaTUBHBIX HOPMaxX, OXpaHsSEMbIX B TakoM Iopsake. K HMM OTHOCSATCS NMPUHLUIBI U HOPMBI,
3alpelaniine arpecCuio, BMEIIaTeIbCTBO, KOJIOHMAJIBHOE W APYrue BUABI MHOCTPAHHOTO TOCIIOACTRBA,
OCHOBHBIC TIPUHIIMITEI TYMaHUTApHOTO TIIpaBa, HOPMBEI 00 OTBETCTBEHHOCTH 3a TPECTYIUICHUSI ITPOTUB
YyeJIOBEYECTBA.

HMMmiepaTuBHBIE HOPMbI, 00513aTEIbLCTBA erga omnes, MEXAYHAPOIHBIA IyOJIMYHBINA IMOPSIAOK OTPaXKaroT
BaXXKHYI0 UCTOPUYECKYIO TEHACHIMIO K COLMAIM3alM1 MEXXIYHAPOIHOIO COOOIIECTBA U €ro npapa. PacTyiast
OOIIIHOCTh IJIOOAJBHBIX MHTEPECOB BCE TECHEe CBSI3bIBAE€T TOCYIapCTBa B €IMHOM COOOIIECTBE.
MexxnmyHapomHOe TIpaBO CTAHOBUTCSI MPABOM MEKAYHAPOJHOTO COOOIMIECTBA, 33a7aya KOTOPOTO — 3allluTa
00IIIMX MHTEPECOB TOCYapCTB, UHTEPECOB MEXKIYHAPOIHOTO COODIIECTBA B LIEJIOM.

Jlucno3uTUBHBIE HOPMBI — 3TO HOPMEI, IOMYCKAIOIINE OTCTYIUICHHE OT HHMX II0 COIJIAIIEHUIO BO
B3aMMOOTHOILIEHUSIX CTOPOH. [Ipy 3TOM He HOJDKHBI 3aTparMBaThCsl IpaBa U 3aKOHHbIE MHTEPECHI TPEThUX
rocyaapcTB. BONBIIMHCTBO YHUBEPCANIbHBIX U JIOKAJIBHBIX HOPM COCTABJISIIOT HOPMbI AUCIIO3UTUBHEIC. B
5TOM HaxXOIWUT CBOE BBIpAXEGHUE BBICOKWUM ypOBEHb WHIMBUAYAIU3AlMA MEXIyHAPOIHO-IIPAaBOBOTO
peryJaupoBaHus.



JIMcro3uTHBHBIE HOPMBI 00J1aIat0T MOJHOM IopuaAndYecKoi cuyioil. Eciu cyObeKThl He TOTOBOPUIIUCH 00
MHOM, TO OHH 00sI3aHBl  BBIITOJIHSTD JUCIIO3UTUBHYIO HOPMY, a4 B CJIyda€ €€ HapylmCcHHUA HECYT
OTBE€TCTBCHHOCTbD. ,Z[I/ICHOSI/ITI/IBHOCTL HOPMBI COCTOUT HE B OrpaHI/I‘IeHHOfI 00s13aTeJIbHOU CuJje, a B TOM, 4TO
OHa TIpeariojiaraeT IpaBo CYOBbEKTOB PEryaMpoBaTh CBOM B3aMMOOTHOIIEHUS MHA4Ye, YeM IPeIyCMOTPEHO
o011Ieit HOPMOIA.

HekoTopble aBTOPbI OTPULLAIOT CYLLEECTBOBAHME ANCMO3UTMBHBLIX HOPM B MexayHapoaHom npase (M. depeHu, CLUA). Mo

MHEHMWIO [PYruxX, OTCTYNJIeHWe OT AMUCMO3UTUBHOW HOPMbl BO3MOXHO NULb B OrpaHWYeHHbIX npepenax, [onyCcTUMbI

HEKOTOPbIE UBMEHEHUS N YTOYHEHUS, KOTOPbIE HE OO0MKHbI MPOTUBOPEYNTL CYLLECTBY U LENN YHMBEPCaNbHOM HOpMbI (H.A.

YwakoB). OgHako, Kak CBUOETENbCTBYET NpakTuka, B ToM yncne MexayHapogHoro Cyna OOH, obuwas HopMa MOXeT He

TOJIbKO YTOYHSITLCS, HO Y MOJIHOCTBIO MPYOCTaHaBMBATLCH BO B3aUMOOTHOLLEHMSX CcoratlaoLwmxcs 06 3ToM CTOpoH. Takoe
cornatleHme MoxeT ObiTb 061e4eHO 1 B popmy 06bIvas!.

IIponeccyanbubie HOpMBI. CYIIECTBYEeT ABa IOHSTHSA IIPOLIECCYaTbHOTO IIpaBa: IMMPOKOe M y3Koe. B
MEepBOM Cjyd4ae pedb WAET O COBOKYITHOCTH HOPM, pEryJIMpPYIOIIMX KaK IIPpaBOTBOPYECKUI, TaK U
MIPaBOOCYIIECTBUTEIbHBIN Mporecc. Bo BTOpOM — TOJIBKO TTOCIETHUIA.

B xome paboThl Han MPOEKTOM CTaTeil 00 OTBETCTBEHHOCTHM rocymsapctB Komuccust MexXayHapoIHOTO
npaBa OOH wucmonb3oBanta M3BeCTHOE TEOPUM IIpaBa JeJeHHEe HOPM Ha mepBHYHbIe H BTOpWYHBIE. [1epBhie
HEIOCPENCTBEHHO PETYIMpPYIOT TMOoBeAeHUE CyObeKTOB. BTOphie omnpenensioT MocaeaCTBUSI HEBBIIIOJIHEHMS
00S13aTeIBCTB, BRITEKAIOIINX W3 MEPBUYHBIX HOPM. [ToHATHE BTOPUYHEBIX HOPM ellle 00jiee OTpaHNIEeHO, YeM
TOHSTHE TIPOLIECCYATLHOTO TTpaBa B y3KoM cMbiciie. Ho i Hac BaxkHO apyroe, a UMEHHO JeJIeHre HOpM Ha
MepBUYHBIC I BTOPUIHEIE.

[IporeccyanbHOe MpaBO — HOBasl OTpacib MEXIYHapOAHOIo mpaBa. PaHee cylecTBOBaIu OTHE/IbHBIE
HOpMBI Takoro poxa. [TorpeGHOCTL B MOBbIIEHUMU 3P (GEKTUBHOCTA MEXIYHAPOAHOTrO IpaBa MoOyxXmana
rocynapcTBa yaessTh OoJibllle BHUMaHMS Ipoleccy ero yHkimoHupoBaHus. IlepBocTeneHHOe 3HaUYeHUeE
JUI (DOPMUPOBAHUS MPOLIECCYAJILHOIO IpaBa MMeJo MpuHsathe B 1969 r. BeHCKOM KOHBEHLUM O IIpaBe
MEXIYHApPOOHBIX JTOTOBOPOB, 3HAUMTENIbHAS 4YacTh IOCTAHOBJICHWIA KOTOPOM HOCHUT IIPOLIeCCYaTbHBIN
XapakTep, perIaMeHTHPYS CO3IaHue, OCHMCTBUE U MpeKpalleHrue OeHCTBUSI JOTOBOPHBIX HOPM. MHOTHE M3
9TUX MOCTAHOBJICHU 110 aHAJOTUM MIPUMEHUMBI U K OOBIYHBIM HOPMaM.

BaxxHoe MecTo B mpolieccyaabHOM IIpaBe MPUHAMICKAT HOpMaM ITpaBa MEXIyHAPOIHBIX OpraHU3aIlniA.
OrnpenejieHHOE 3HAYeHUME UMMEIOT U OOIMe NPUHIMObBI NPaBa, KOTOPblE B OCHOBHOM  SIBJISIIOTCSI
MpOLIeCCYaIbHBIMU (HAIIpUMEp, HHUKTO HE MOXET OBITh CYyObei B COOCTBEHHOM JeJie, IIPHOPHUTET
CIIeIIMaIbHOTO 3aKOHA B OTHOIIEHUM OOIIIETO U Ip.).

s mporeccyaabHOTO TIpaBa, KaK M IS MEXIyHApOIHOTO IIpaBa B IIEJIOM, TJIAaBHOE 3HAUCHHWE MMCEIOT
OCHOBHBIE I1IeJIM M TIPUHUMIIBI, KOTOpBIE OIIPEACNISIIOT HAaIpaBICHHOCTh IIPOIIECCOB CO3MaHUS U
OCYILECTBICHUS MEXIYHApPOIHOIO TIpaBa.

IIpoiieccyanbHble HOpMBbI oOJamaloT cnemupuyeckoii cankmmeil. CozgaHue WM  OCYIIECTBICHUE
MaTepHaIbHBIX HOPM B HapyIllIeHWe HOPM IPOIECCYATbHBIX B 3aBUCUMOCTH OT CTEIIEHN HapyIICHUS BIcUYeT
3a cO0OI OCITOPMMOCTh WJIM HEACHCTBUTEIHLHOCTh CO3MAHHBIX HOPM WA PE3YJIBTaTOB HEMNPaBOMEPHOTO
MIPUMEHEHUST HOPM.

[IporeccyanbHOE TpaBO OTIMYACTCS BBHICOKOU CTEMEHbIO MMCIIO3UTUBHOCTU. OHO ompenesser JIUIIb
00IIIMe YepThl IpolecCyalbHON nesaTenbHOCTU. CBOU IMpoliecCyaabHble HOPMBI CONEPKUT IPaKTUUYECKU
KaXIbliA JOTOBOP.

DOYyHKINOHUPOBAHUE MEXKIYHAPOIHOTO ITpaBa — 3TO HE YMCTO IOPUINIECKHIA TIpoliecc, TOHUMAaeMEIi B
JIyXe YNCTOU TEOPUH TIpaBa. DTO TaKKe MOJUTHUSCKIIT 1 HPaBCTBEHHBIH ITPOIIECC, M TTOTOMY TTOJTUTHUECKHE
W MOpaJbHbIE HOPMBEI HE MOTYT HE WCIIOJb30BaThCA M HE B3aMMOACHCTBOBATh C IIPOIIECCYAIbHBIMU
HopMmamu. ['eHepanbHasg Accambies u apyrue opranbl OOH 10BOIBHO HIMPOKO MCIONB3YIOT MOJIUTUUECKIE
¥ MOpaJIbHbIC apTYMEHTHI IIPY TOJIKOBAaHWH, PA3BUTUM U IIPUMEHEHUHN MEXIYHAPOIHO-TIPABOBBIX HOPM.

KpoMe Ha3BaHHBIX CYILIECTBYIOT U JApyrue Buabl HopM. Hanbosee BaxxHble U3 HMX OYyAyT pacCMOTPEHBI
0c000. 31ech Xe KOCHEMCS TeX BUIOB HOPM, KOTOPBIE BBIACIISIOTCS M0 MeHee 3HAUNTEIBHBIM KPUTEPUSIM.

ITo criocoOy peryaupoBaHUs pa3IMyaioT 3anpemaninie, o0a3bpIBaloIie 1 YIPaBOMOYMBAIOIINE HOPMBI.
[MomuepKHY OTHOCHTEIBHOCTb TAaKOTO MEJICHHWS, ITOCKOJBbKY, HAIpHMEp, 3aIlpelIalolIyl0 HOPMY MOXKHO
MMOHMMATh KaK 00S3bIBAIOIIYIO K ONpeneIeHHOMY IOBeIeHNI0. BaxkHO TO, YTO TOMUHUPYET B COACPKAHUU
HopMmbl. Hampumep, 3ampeliiaroliiias HopMa 3arpeliaet yrpo3y CUJION Uiv ee IPUMEHEHME.

3amper, Taby — HamboJiee IPEeBHUI M MIPUMUTUBHEIN CIIOCO0 peryiampoBaHus. Hemaio 3ampermarommx
HOPM M B COBPEMEHHOM MEXIyHapoIHOM IlpaBe. BMecTe ¢ TeM MOCTENEHHO MPOUCXOIUT POCT YAEIbLHOTO
Beca HOPM, KOTOpbIe HE 3allpellialoT, a MPeANUChIBAIOT OMNpeaeIeHHOE MMOBEICHNE CYOBEKTOB, COBEPILICHUE
VMU IEMCTBUI BO NMS JOCTYDKEHUS TTOCTABJICHHON 1IE/IH.

CylI11eCcTBYIOT HOPMBI OTCBLIOYHbIE, OOSI3bIBAIOIINE PYKOBOACTBOBATHCS IMpPaBUIaMU, COAECPKAILIMMUCS B
JIpPYTMX HOpMaX, akTaX. Takoro poga HOPMBI MOXHO BCTPETUTH BO MHOIMX HOroBopaX. OTCHUIAIOT U K
HENpPaBOBbIM HOpMaM. DbIBalOT OTCBHUIKM K TPUHIIMIIAM MOpPaJId, CIPABEUIMBOCTU, K PE3ONIOLUSM
I'erepampHoit Accambiaen OOH m pemeHMsSIM MeEXIyHApOOHBIX COBEINAHMI, HAIlpUMep K TOKYMEHTaM



OBCE. bnarogapst OTCBIJIOYHOI HOpME Coaep:KaHWEe HEMpaBOBOM HOPMBI OOpeTaeT IOPUINUYECKYIO CUIIy B
paMKax JaHHOTO JOTr0BOpa.

BrimessiioT oprana3anuoHHbIe HOPMbI, KOTOPBIE MMEIOT HECKOJIbKO pa3sHOBHIHOCTeH. Mx 3amada cocTonT
B PETYIMPOBAaHNU OCATSTBHOCTH MEXKIYHAPOIHBIX OpTaHOB M opraHmu3aiuii. boiee mompooHO 00 3TOM CM. B
paznene «I1paBo MexXayHapOIHBIX OpraHU3aINii».

HayyHo-TexHuueckasi peBoJitolrs 00ycaoBUIa OYpHOE pa3BUTHE TEXHUYECKUX CBsA3eid. IToTpeOHOCTh B
WX PperyJupoBaHMU BbI3BaJla pPACIpPOCTpaHEHUE TeXHHYeCKMX HopM. K HUM OTHOCATCS HOPMBI
MEXIYHApOJHOTO IpaBa, MpUAAIONIME IOPUAMYECKYI0 CUJy TpeOOBaHMSIM, BbITEKAIOIIUMM W3 3aKOHOB
MPUPOALI, HAYKM W TEXHUKHW. TeXHWYeCKHMe HOPMBI PEryIMpPYIOT He (QYHKIMOHUPOBAHUE TEXHUICCKUX
CHCTEM, a COTPYTHMYECTBO TOCYIAPCTB, OOSI3bIBAsi MX OOCCIIEUUTh COOTIOACHNE YCTaHABIMBAEMBIX ITPABIII
TeMH, KTO 3KCIUIyaTUPYyeT 3TU CUCTeMBl. [1o cBoeMy comepXaHWI0 HOPMBI SIBISIIOTCS TEXHUYECKUMU, HO IO
MEXaHU3MY JeHCTBUS — MEXIYHAPOIHO-TIPABOBBIMM.

IToMuMO TIpaBOBBIX, CYIIECTBYIOT 1 HENPABOBbIE TEXHUUYECKHWE HOPMbI. B oTiimume OT mepBbIX OHU HE
00JIaal0T IOPUINYECKON CUJION U MTPUMEHSIIOTCS B CUJTYy UX pa3yMHOCTH. OCOOEHHO aKTUBHO UCITOIb3YIOTCS
MOOOOHBIC HOPMBI CIICHHAIM3NPOBAaHHBEIMU yupexneHrusiMu OOH. MHorme akThl TaKMX OpraHM3aluii, Kak
MexayHapomgHasi OpraHM3aIys TpakIaHCKOM aBUANK I MeXIyHapOOHBINA COI03 SIIEKTPOCBSI3H, COCTOSIT
B OCHOBHOM M3 TEXHUYECKUX HOPM M BBHIMIOJHSIOT OOJIBIION 00BheM peryarMpoBaHus. B ux mpaktuke ObUIO
HeMajJo MHTEPECHBIX MOMEHTOB, CBHUACTEJbCTBYIOIIUX O pPA3BUTUMU B3aMMOMACMCTBUS 3TUX HOPM C
TeXHUYECKMMU M UHBIMM HOpPMaMU MeXAyHapomHoro TipaBa. OcoOblii MHTEpec IPEeACTaBIsieT TO
obcrosTenbecTBo, uro MexayHapoaHbli Cyn OOH Takke mnpuMeHsIeT TeXHMYECKHe HOPMbl BMECTE C
MPaBOBBEIMU' .

HoBbie BO3MOXHOCTH B 00JIaCTA HAYKM W TEXHUKHU IIPEIbIBIISIOT TOIIOJTHUTEIBHEIC TPEOOBAHMS K TEM,
KTO y4aCTBYeT B IIPOCKTMPOBAHMHU M peaau3allMi TeXHUYeCKUX HopM. IToBbIIIaeTCs pojib CIELMaIUCTOB,
CErollHs OHU AOJKHBI 00J1a1aTh 0a30BBIMU MTO3HAHUSIMU U B 00jacTy TpaBa. [losBuIMCh MapaauruioMarsl,
3aHMMalOIIMECT TEXHUYECKUM coTpyaHuuyecTBoM. Ilouyemy ke He ObITh M MaparopucTaM, CIeLUaIiCcTaM B
001aCTU HE TOJBKO HAyKW W TEXHUKM, HO B KaKOW-TO Mepe U topucnpyaeHuuu? IlpaBoa, MexxayHapoIHO-
MIPaBOBOII MEXaHU3M ITOCTOSTHHO ycaoxXHseTcs. [1o3ToMy 10pMCTOB efBa JIM YOACTCS 3aMEHUTH ILICTMKOM.
IMoxaiyii, DIaBHBIM HaIpaBJICHWEM B pEHICHWHA STOl  IMPOOJEMBI CTAaHEeT  CICIUAIN3allns
npodeCcCUOHATBHBIX IOPUCTOB B TOM WJIM MHOM 00JIACTH TEXHUYECKOTO COTPYIHNYECTBA.

IIporpamMvMHble W peKoMeHIATebHbie HOPMBL. B juTeparype oOcyxpaeTcsi BONPOC O HAJIUYMHU B
MeXIyHapOIHOM IpaBe MPOrpaMMHBIX HOpM2. 3amMedy, 4TO OOJBIIMHCTBO HOPM COAEPXKAT MPOTrPaMMHbBIIA
ayieMeHT. OHU He TOJIbKO 3aKpPEeIUIsSIioT TO, YTO €CTh, HO W OMPEAeJISIIOT, YTO AOJDKHO ObITh, BO MHOTUX
CITyJasix TTOCBSIIEHBI MMEHHO OymyIieMy IOBeIeHII0. BoJbImast 9acTh JOTOBOPOB IIPOTPpaMMUPYET Pa3BUTHE
COTPYIHUYCCTBA.

Bonarapckuii ropuct U. 'eHOB 000CHOBAaHHO MOMUYEPKMBAJI, YTO MPOTPAMMHO-HOPMATUBHBIM MOMEHT
0CODEHHO SIPKO BBIPaX€H B MMIIEPATUBHBIX HOpMaX, MpuHLMIax>. [IporpaMMHBIA 3JIeMEHT B OCHOBHBIX
MPUHIIMIIAX MMeeT 1IBa acrekTa. [lepBblli COCTOUT B TOM, YTO OHM CHayaja IMPU3HAIOTCSI B KayecTBe
MEXIyHapOJHO-IPAaBOBLIX HOPM, a 3aTeM MOCTEIMEHHO YTBEPXKAAIOTCS B MpakTUKe rocyaapctB. OcoOeHHO
MOKa3aTeJIeH MPUHIIUIT YBaXXCHUsI TIpaB 4eJIoBeKa, KOTOPHIN MJIST 3HAYMTEIPHOTO YMCJIa TOCYIapCTB HOCHUT
MIPOTPaMMHBIN XapaKTep B pe3yabTaTe HETOTOBHOCTH MX COLMAIBHO-TIOJIMTUICCKUX CHCTEM K peai3alniy
MEXIYHapOIHOIO CTaHAapTa B IIOJTHOM O0beMe.

Bropoii acrekT mporpaMMHOIO 3J€MEHTa MPUHLMUIIOB COCTOUT B TOM, YTO OHM B IOPUANYECKU
00s13aTeNIbHOI (hopMe OMpEeNessiIoOT OCHOBHBIE HampaBJACHMSI Pa3BUTHUSI MEXIYHApPOIHOTO IpaBa. DTO Xe
OTHOCHUTCS 1 K TIPOrpaMMHOMY XapaKTepy lieJieil MexXXaAyHapoIHOTro Mpasa.

K xareropmm mnporpaMMHBIX HOPM OTHOCSIT M TaKWe, KOTOpPBIC HYXIAIOTCS B CYIIECTBEHHOM
KoHkpeTu3aluu. Ilopoil ux Ha3biBalOT HecoBeplleHHbIMU HopMmamu (I'. ApaHmxo-Pyuc, Hranus).
JlymaeTcst, 3TO He COBCeM TaK. Takue HOPMBbI BBIMTOJHSIOT CBOIO, MYCTh crHeUu@UUecKylo, (YHKIIUIO,
KOTOPYIO MHbIE HOPMBbI BBITIOJIHSTh HE MOT'YT.

Oco0bbIit NHTEPEC NPeacTaBAsioT HOPMbI, NpeanonaralLwme NPorpaMmMHbIA cnocob nx peanudaummn. Tak, cT. 2 MNakTta 06
3KOHOMMYECKMX, COLMANbHBIX U KYNbTYPHbIX NpaBax yCTaHOBWUIIA, YTO KaXK[0e rocyaapcTBO «00s3yeTcs B MHONBUAYANbHOM
nopsioke 1 B Nopsiike MeXAyHapOAHOM MOMOLUM U COTPYAHMYECTBA... MPUHATH B MaKCUMasbHbIX Npeaenax UMeKoLmxcs
pecypcoB Mepbl K TOMyY, 4TOObI 06eCneYnTb NOCTENEHHO NOJTHOE OCYLLIECTBIEHNE NPU3HABaEMbIX B HacTosLLEeM [akTe npas».
PasymeeTtcs, nogobHas ¢opmMynnMpoBka BHOCUT 3JIEMEHT HeonpenefnieHHOCTN, TpebyeT pelleHus Henerkom 3agauu
YCTaHOBNEHNA «MaKCUMalibHbIX Npenenos». O,D,HaKO 3TO He NnwaeT HopMy IOpVI,EI,I/I‘-IECKOI7I cunbl. Henb3sa He Yy4nTbIBaATb N TOIO
0b6CTOATENBCTBA, YTO BOMPOC CTOSJ1 Tak: b0 Takast HopMa, MO0 HNKAKOW.

ITose3HO BCIIOMHUTB, YTO MPaBO BOOOIIE OCYLIECTBISETCS B MpeaeaaX BO3MOXHOCTE ero CyObeKTOB,
MEXIYyHapoJHOE MpaBO He TpeOyeT HeBO3MOXHOro. EcTb oOlIMii MpUHUMIT TpaBa: 3aKOH He TpeodyeT
HEBO3MOXHOTO (ad impossibilia lex non cogit). [lymaeTcs, 4TO 3TOT MPUHLIMIT SBJISETCI JIEMEHTOM MPUHIIUITA
JTOOPOCOBECTHOTO BEITTOTHEHUS 00513aTEIBCTB 10 MEXKIYHAPOTHOMY IIPaBY.

[TporpaMMHBIif CITOCOO HOPMATMBHOTO PETYJIMPOBAHUS TIOJYYMJI 3HAYUTEIBHOE pacIpoCTpaHEeHUeE.
[NosiBuach HOBasi Pa3HOBUIHOCTh aKTOB, UMEHYEMBIX IporpamMmaMu. OHM ONpenessioT HaIlpaBJIeHUs U



GOpMBI  COTPYIHMYECTBA B KOHKpeTHOH obOmactu!. CTOpPOHBI MPEANOYUTAIOT HE OIpEeaesaTh uX
IOPUINYECKNI XapaKTep, HO TeM He MEHee pacCMaTPUBAIOT MX KaK 00sS3aTeIbHBIC IS BBIIIOJIHEHUS, ITYCTh U
B HEIOPUANIECCKOM IUIAHE.

MHorue ToJIoKeHUsS MpOorpaMM HOCST XapakTep pekoMeHaauuii. McKIounTeaIbHO BaxXKHO# (opmoii
PEKOMEHIAaTeJIbHbIX HOPM SIBJISIIOTCSI PE30JIIOIMKM MEXIYHAPOIHBIX OpraHoB M opraHusauuii. Ilo moBomy
BO3MOXXHOCTHM CYIIECTBOBAHMSI B MEXIYHAPOIHOM IIpaBe DPEKOMEHAATEJbHbIX HOPM BBICKA3bIBAIOTCS
pasnuuHble MHeHus. OQHM aBTOPHI AOMYyCKaloT UX cylectBoBaHue [[.M. Benbsimunos, I'.B. MrHateHko,
M. Baprom (FOrocmasus)], npyrue orputiarot (I.1. Tyakun, H.b. Kpsiios).

KoHnenmusa pekoMeHIAaTeIbHBIX HOPM MEXIYHAPOOHOTO TIpaBa BBI3BaHA K KM3HM IIPEXKIE BCETO
CTpEeMJICHUEM OOBSICHUTD IMPUPOILY PE3OIONUN MEXIyHAPOMHBIX opraHu3anuii. [Ipy 3ToM MTHOPUPYIOTCS
pa3uuus ABYX SIBIEHMH — pEeKOMEHIATeIbHbIX HOPM U PEKOMEHAALUN KaK MEXIYyHapOAHBIX akToB. B
MEepBOM cllyyae pedyb MIET O HOpMax, KOTOpbIe MPU3BaHbI PETYJIUMPOBaTh OTHOLIEHUS PEKOMEHIATEIbHbIM
cnoco00OM, yCTaHABIMBAs XKeNaTeJbHYIO, 11eJIeCO00Pa3HYI0 MOJIEIb TTIOBEIEHUSI, HO HE 00S3bIBasl CIeI0BATh
eil. Bo Bropom ciryuae mMEIOTCS B BULY aKThI, 00JIadaloNINe CIJION PeKOMEHIALNIA, HAaIlpUMep PE30JIIONN
I'enepampHoit Accambiem OOH, KoTopele MOTYT comepxKaTb KaTeTOpHMUecKHe IIpeAnucaHus, HO He
001aa10T IOPUINYECKON CUIION.

§ 3. MexayHapoaHo-npaBoBbie HeJIn

MexxnyHapoJHO-IIpaBoBas LeJdb — 3TO MOJEJ]b KeJaeMOI'o COCTOSIHUSI B OyayIlIeM, KOTOPYIO CyObEeKThI
COIIACUJIMCh PEaIM30BaTh COBMECTHBIMU YCUWJIMSIMU Y IPULAJIU €1 IOPUIAYECKYIO CUITY.
Lenu 3aHuMaloT BaXHOE€ MECTO B CHUCTeMe MeXAIyHapoaHoro mpaBa. OHHU  SBISIIOTCS
CHCTEMOOOPA3yIOINM M CHCTEMOOPTaHU3YIOIMMM (bakTopoM. JleiicTBys KaK 3JIeMEHT CHUCTEeMBI, IIed
MPENNnoJaraoT HaJuyve TPUHILIUIIOB U HOPM, CJIEIOBAHME KOTOPBIM BEIET K LIEJAU, a4 TAKXKE CPEICTB
KOHTPOJISI 32 COOTBETCTBMEM HOPM U MOBEACHUS LIesIM. B MexXayHapomHOM IIpaBe 1LeIu MproOdpeIn ocodboe
3HAQUYEHME, TTIO-HOBOMY DPELIAETCS MPOoOIeMa COOTHOIIEHUS LIeJel U CPEACTB UX JOCTUXKEHUSI HE TOJbKO B
npaBe, HO U, YTO OCOOEHHO BaxKHO, B MTOJIUTUKE.
B OTHOILIEHUU N E TPUHILATIBI u HOPMBI SIBJISIFOTCS cpeacTBaMu
UX DOCTUKeHUs. JIOCTHXKeHWE ONTUMAbHOIO COOTHOLIEHUS 1ieJieil U CpeJCcTB — OfHA U3 OCHOBHBIX 3aJa4
TEOpPUU U TPAKTUKW MEXAYHAPOAHO-MPABOBOIO peryiavMpoBaHus. Llejqb Bo MHOTOM OIpeaessieT XapaKTep
cpenctB. OgHakKo 3TO HM B KOell Mepe He MOATBEPXKIAeT TOro, OYyATO ILieJb OIpaBIbIBACT CPEACTBA.
IMocnegHue noKHBI OBITH aeKBAaTHHI NepBoii. BEIOOD Ke cpeacTB onpeneisieTcs MPUHLIMIIaMMU.
CornacoBanue neneii — KoOpeHHas npo0JieMa MHPOBOJi MOJMTHKH, MeXIyHapoaHoro npasa. [lo cyiecTny,
BECb MEXaHU3M ITOJUTUKO-TIPABOBOIO B3aMMOAENCTBUSI TOCYAApPCTB MPEACTaBISIET CO0ON KOMILIEKC
coriacoBaHMs lieJieil. Ycrex B 3TOM Jeje BO MHOIOM 3aBHCUT OT MPaBWIBHOTO MOHMMAHUS KaXKIbIM
TOCYyIapCTBOM CBOMX HAIIMOHAJIBHBIX M MHTCPHALIMOHAJIBHBIX IIejIeii, MX COOTHOIICHUs. 3amada aKTUBHOM
KOOpAMHALIMU 1IeJIei U TOCTUKEHMS Ha 3TOI OCHOBE COTJIacHsI 1o Bce 0oJjiee MPOKOMY KPYyTy OOIINX Lieseit
BBIIBUHYJIACh Ha TIEPBBIN IUIAH B PELICHUM CTOSIIMX Tepel MeXIYHApOAHBIM COOOIIECTBOM TJI00aTbHBIX
npoodJieM.
I'eHepanbHON COLMAIBHO-TIOJUTUYECKOM LIENbI0 MEXIYHAPOAHOTO TIIpaBa SBISIETCS obecreyeHue
HOPMaJIbHOTO (PYyHKLIMOHUPOBAHMS CYIIECTBYIONIEN CUCTEMbI MEXIYHAPOAHBIX OTHOLIEHUI U €€ pa3BUTHE.
XapakTepHasi 0COOEHHOCTh COBPEMEHHOI0 MEXIYHApPOJHOTO IpaBa COCTOMT B TOM, UTO CTUMY/IMPOBAHUE
COIIMAJIbHO-3KOHOMMYECKOTO TIporpecca CTajlo OMHOM M3 TIaBHBIX ero ueeit. YcrtaB OOH 3akpenun 1enb
«COJIECTBUS SKOHOMUYECKOMY 1 COLIMAJIbHOMY IIPOIPECCY BCEX HAPOIOB».
CdhopmynmmpoBas 11e11 BceMupHoit opranu3anmu, ¥YcraB OOH Tem caMbIM omnpeneiii 1 OCHOBHBIC LIEJTH
MEXIYHApPOIHOIO IpaBa:
e TOJIEePXKUBATh MUP U OE30MaCHOCTb;
e DPa3BUBATH APYKECTBEHHBIC OTHOIIICHMS;
® OCYILIECTBIISITh COTPYIHUYECTBO B pa3pelIeHNMM MEXIYHAPOIHBIX TPOOJIEM 3KOHOMUYECKOTO, COLMAIBHOTO,
KyJbTYPHOTO M TyMaHWTAapHOTO XapakTepa MW B IOOUIPEHWM W PAa3BUTHHM YBaXXEHMS K TIpaBaM 4YeJIOBeKa U
OCHOBHBIM CBO0OIaM;

e CO3MaTh YCIIOBUS, TIPM KOTOPBIX MOTYT COOJIOMAThCS CIPAaBeUIMBOCTL M YBaXEHME K 0O0s3aTebCTBaM,
BBITEKAIONTUM M3 JOTOBOPOB U IPYTMX NCTOYHUKOB MEXKIYHAPOIHOTO TIpaBa.
3HaueHMe TTOCIeIHEeH 1IeIN, 3aKTI0YaroIIeiicss B 00ecTicUeHUU MEXIYHapOIHON 3aKOHHOCTH, IUIS pean3alun
OCTaJIbHBIX 1IeJIei He pa3 MOAYEePKUBAIOCh PYKOBOAUTEISIMA TOCYIapCTB!.

INepeuncieHHble LIeN ABISIOTCS OCHOBHBIMUA. OHM 3aHMMAIOT LIEHTPaJbHOE MECTO B MepapXuy Lienei
MEXIyHapoJHOTO mpaBa. VUM HOJKHBI COOTBETCTBOBATH LIEJIM OTpacieii, MHCTUTYTOB U OTAEJIbHBIX aKTOB.
KoHkpeTHbIe 111 TPU3BaHbI CIYXKUTh OCYIIECTBICHUIO OOIIINX.

JAvHaMU3M MeXIyHapOJHOM XU3HM OOYCJOBUJ IMOJIOXEHUE, IIPU KOTOPOM YCUJIEHUE PEeryJupyloliero
NIEWCTBUS TMIPOUCXOIUT HE TOJIBKO 3a CYET POCTA YMCJIa AETAIIBHBIX HOPM, HO U IyTEM OMNpEICTeHUS LIEJIEU 1



chep OTBETCTBEHHOCTU CyObeKTOB. Ha 3TOil OCHOBE MOJYyYWs pacnpoCTpaHEHUWE METON MPOTrpaMMHO-
ICJICBOro peryjampoBaHUA. Kaxk YK€ TOBOPWJIOCb, B 3TUX LCJIAX HUCIOJb3YIOTCA HCIIPABOBLIC AKTbI —
IIpOorpaMMual. Pacrer y,[[e)'[beIfI BEC MPOIrpaMMHO-LECJICBbIX MOJIOXKEHUU U B IIPaBOBbBIX dAKTaX — JOroBOpax.
BceTpeuarores gaxe Takue ITOTOBOPHI, BCe COmEp:KaHME KOTOPBHIX CBOAUTCS K KOOpAMHALMM Heneil. Takum
IIYTEM 3aKpCILIACTCA corjlaCoBaHHad ITOJIMTUKA CTOPOH B OHpeHGHeHHOﬁ 00J1aCTH. Hepez[Ko IIpU 3TOM
OroBapMBacTCAd, YTO LECJCBLIC YCTAHOBKHU BO3J1araloT Ha yHaCTHMKOB OINPEACICHHLBIC 00s13aTeIbCTBA.
Takoro pofa nosioxeHue CoaepxnTcs, Hanpumep, B KOHBEHUMN O NPpU3HaHMK Y4eOHbIX KYpPCOB, ANMIIOMOB O BbICLUEM
06pa30oBaHMM M y4eHbIX CTerneHeil B rocypapcTtBax pervoHa Esponbl 1979 r. KoHBeHUMs nokasaTefbHa M B APYrom
OoTHOWeHMM. C MOMOLLbIO LEeneBOro MeToda OHa pellaeT 3afjady PeryMpoBaHUsi OTHOLUEHWH, CyObekTamu KOTOPbIX

ABNSIIOTCA HE rocyaapcTBa, a lpuanvyeckune nmua HauuoHanbHOro npaea. MHOrme u3 3aTpoHyTbiX AaHHoW KoHBeHumen
BOMPOCOB OTHOCATCA K KOMMNETEHUUN y4eOHbIX 3aBeAEeHWIA.

AKTUBHOE WCITOJIb30BaHMWE IIEJICBOTO METONA C ITIOMOINBIO HEIPABOBBIX aKTOB IIOPOAWIO WACIO
IUpeKTUBHOTO TpaBa (droit directif). JIlymaeTcst, 9TO 3TOT TEPMHUH MOXET HOCUTH JINIIB YCIOBHEIN XapakTep,
KaK W TepPMHUH <«MsTKOE IIpaBo». bBymyunm BOIUIOIICHHBIMA B HEIIPaBOBOM aKTe, ILIeJM He 00JamaroT
opunndeckoir cuioil. Ilomutmyeckue akThl CIIOCOOHBI OKa3bIBaTh BIAMSHME Ha 1IEJU MEXIYHApPOIHOTO
MpaBa, HO, YTOOBI OOPECTH IOPUANIECCKYIO CUITY, OHU TOJKHBI ITOTYIUTh IIPU3HAHUE CO CTOPOHBI TOCYIapCTB
MMEHHO B KaueCTBe 1IeJIeit MeXIyHapoIHOTO MpaBa.

Bospacraromias poib 1Leieil MexXXIyHapoaHOro IpaBa MpuBJeKJIa BHUMaHue ydeHbIx. .M. TyHKuUH
Mucajl, 4TO «COAEPXaHWE HOPMBI IIpaBa CKJIaAbIBAacTCI M3 MpaBwia mnoBemeHuss u ueiau»!. WM. T'eHos
MOTYePKUBAET, YTO 1AM <«O00JamaoT OOJNBIIMM IIOTCHIIMAJIOM W CTUMYJIHPYIOIINM IESHCTBUEM B
PETYIMPOBAHMY MEXIYHAPOIHBIX OTHOIIEHU»2. YKa3bIBAJIOCh TAKXKE Ha IOPUINIECKU O0SI3aTEIbHYIO CUTY
meyxeil, chopMyIMpoBaHHBIX B MexmyHapomHo-mpaBoBoM akrte (I.B. Hraarenko, I'.M. Kypmiokos).
CuyuraloT, 4Tto 1ledb Mnopoxnaer TmpaBa UM oOs3aHHocTH (B.A. Bacunenko, H.H. YabgHoBa). 3910
MOATBEPXKIAeTCs M MPAKTUKOM. B morosopax HepeaKo MOXHO BCTPETUTH ITOJIOXEHUS, KOTOPEIE CITEIINATEHO
OTOBapUBAIOT 00SI3aHHOCTH YYACTHUKOB 00CCIIEUNTh JOCTIDKEHUE TIeJIeii JOToBOpa.

B Cornamennu o mapTHEpPCTBE M COTPYIHUYECTBE, YUpeXKIaroIleM ITapTHepCTBO Mexny Poccuiickoit
®denepanneii, ¢ 0gHOM CTOPOHBI, 1 EBponeiickuMu cooBIIeCTBAMUY U UX TOCYIapCTBaMU-WIEHAMH, C APYroi
cropoHbl, 1994 1. roBoputcsa: «CTOpOHBI NPEANIPUHUMAIOT JIIOObIe OOIIME WM CIlelUalbHbIE MEpHI,
HeoOXOoAMMBbI€e TSI BBITIOJIHEHUS UX 00513aTeIbCTB M0 HacTosemMy CornamnieHuto. OHU CIIeIsT 3a TeM, YTOObI
Leau, 3akperieHHble B CornalieHuu, ObUIM AOCTUTHYThI»!. M3 3TOro BUAHO, YTO AOCTMKEHUE Liejeil
paccMaTpuBaeTCs Kak MeXIyHapOTHO-TIPAaBOBOE 00513aTeIbCTBO yYaCTHUKOB CoralieHusl.

3HaueHUE IIeJied JOBOJIBHO BBICOKO OIICHMBAIOT PYKOBOIWTEIM BHEITHETIOJIMTHUIECKNX BEIOMCTB, a
Takxe cynbu MexnyHapogHoro Cyga OOH.

O pocTe MpakTHMYEeCKOro 3HAUeHUs IIeJieil CBMIETEJIbCTBYET M TOT (haKT, YTO B MEXIYHAPOIHBIX
JIOTOBOpAax UM yJessieTcsl 00Jbllioe BHUMAHUE, PaCIIMPSIIOTCS MOCBSIIEHHbIE UM mpeamOybl. Ilopoit oHu
3aKPEIUISTIOTCSI M B CTaThsIX ILIEHTPAJIbHOM dYacTW JoroBopa. I[lokasarelbHa MpakTWKa OQUIIMATEHBIX
MPOTECTOB TPAaBUTECILCTB IIPOTUB HAPYIICHWS Ieieil, cHOpPMYIMPOBAHHEIX B IIpeamMOylIe M CTaThsIX
JIOTOBOpA.

Bynyun HOpMOIA ob1Iero Xapakrepa, eab obiagaeT crenuKon.
B oTiimumre oT KOHKPETHOII HOPMBI 1IeJIb MOXET JOCTUTaThbCs B OOJIbIIIEH MM MeHbIIel cTeneHu. OTciona
BBITEKAeT 3HAUCHUE MEXIYHAPOIHOIO CTaHAapTa TOCTXKEHUSI LISJIH.

LemraM MpWHAIEXNUT BaXkHas POJb KaK B IPABOTBOPUYECKOM, TaK M B IIPaBOOCYIICCTBUTEITHHOM
nponiecce. HopMbI co3maroTcsl ¢ y4eToMm Iiejieid MeXIyHapoIHOTO IpaBa, KOTOPbIE HOCST MMIIePaTUBHBIN
XapakTep M HE HOMYCKAlOT OTKJIOHEHHWsS OT HHUX IO COIJIAIICHUIO OTOEIbHBIX CYOBeKTOB. [loaTomy m
OCYILIECTBIIEHNE KOHKPETHBIX HOPM M aKTOB JOJIKHO ITPOXOIUTH B COOTBETCTBUM C LEISIMM MEXKIYHAPOIHOTO
npaBa. [Tonb3oBaHue IpaBaMy BOIMPEKM IIEISIM MEXIYHApPOIHOIO IpaBa SIBJISETCS OOHUM M3 IIPU3HAKOB
3JI0yIIOTPEOICHUS TTPABOM.

Lenu moroBopa ciykaT KpUTepUEM 3aKOHHOCTU Mep 1o ero peanmsauuu. CormacHo ct. 31 BeHckoi
KOHBCHIIMA O TIpaBe MEXIYHApOMHBLIX ITOTOBOPOB, JOTOBOP MOJDKEH TOJKOBATHCS, a CJeHOBATENIbHO, U
OCYIIECTBISITECA B cBeTe ero meneil. CoOCTBEHHO TOBOPSI, OCYIICCTBICHHE HOPMBI €CTh JOCTIDKCHUE
MOCTaBJICHHOM Ieped HEW LIEIIu.

O 3HaueHUHU IIejeii TOBOPUT OOIlee IJis JTOTOBOPHOM MPAKTHKHU TOJIOXEHME, COIJIACHO KOTOPOMY K
JIOTOBOPY MOTYT MTPUCOEIUHSTECS JIWILb rOCyIapcTBa, paszaessiomnye ero ueau. O ToM Xe CBUIETETbCTBYIOT
U TTIOCTAHOBJIEHUS JOTOBOPOB, IIACSIINE, YTO KaXIasi CTOPOHA COrJlalllaeTcs MPUHSATh MEPhI, HEOOXOAUMBbIE
JUTSL TOCTVKEHMSI TIeJIeld TOroBopa.

B moroBopax BcTpedaroTCsI ITOCTAHOBJICHUsI, pacIIPOCTPaHSIONINE OeHCTBUE Me/Ieil M Ha OTHOIICHMS C
TpeTbuMu cTpaHaMmu. ClieqoBaTeIbHO, eI 00JIaJaloT CIIOCOOHOCTRIO OCYIIECTBIISATh 00IIIee peryIMpoBaHe
OTHOIIEHUI, BBIXOASIIUX 3a cdepy AeicTBUS HOroBopa (OTHOIIEHMS C y4acTUEM IOPUAMYECKUX JIWII), a
Tak>kKe OTHOIIIEHUI yUaCTHUKOB C TPETbUMU CTPaHAMM.

C nomoIiplo 1ejaeii MOXET paclIMpsAThCS He TOJbKO CYOBEKTHas, HO U IpeaMeTHas cdepa nelicTBUsS
poroBopa. CoriamieHusT TOpOM IPEeayCMAaTPpUBAIOT BO3MOXKHOCTH IIPOBEACHMSI MEpOIIPUSITAI, He



MPEeayCMOTPEHHBIX UMW, TIpM  YCJIOBMM, YTO OHM  COOTBETCTBYIOT  IHEISIM  COIJIAIICHMUSI.
B Takux ciaydasx menm BEICTYITAIOT €CJIM He €AMHCTBEHHBIM, TO IO KpaifHeil Mepe INIaBHBIM KpHUTepHEeM
MIPaBOMEPHOCTH ACHCTBHIA, HE TIPEAYCMOTPEHHBIX JOTOBOPOM.

Lenu wurpalor BaxkHylO pojib B omnpeageaeHUd 3GGEKTUBHOCTY  MEXIYHApOAHOTO  IIpaBa.
Llenecoobpa3HOCTh O3HAYAET MPU3HAK AESITEIbHOCTH, OTPaXKarollell €e COOTBETCTBUE MOCTABAEHHOM LIE/IH.
Db beKTUBHOCTD ONMpeesieTcss TeM, B KaKOif Mepe MTOCTUTHYTOe OTBeYaeT IOocTaBjeHHOM 1eau. [TosTomy
OCHOBHOM BOIIPOC KaK TEOpHMH, TaK M IPAKTUKA COCTOMT B TOM, HACKOJBKO MEXIYHApOIHOE IIPaBO
obecIreurBaeT AOCTIDKEHUE IIeJieid, paay KOTOPBIX OHO CyIIecTByeT. M, COOTBETCTBEHHO, KAKUM 00pa3oM
HAIJICKUT U3MEHUTh €T0, C TeM YTOOBI OHO 0oJiee YCIEITHO CIIYKIJIO JOCTHKEHMIO IOCTABICHHBIX IIEpe.
HUM LieJiei.

§ 4. IIpMHIUNBI MEXKIYHAPOIHOTO MpPaBa

1. IlonaTHe mpUHIMIIOB

XapakTepHOil 0COOEHHOCTBIO MEXAYHAPOIHOIO IIpaBa SIBJISICTCS HaJMYME B HEM KOMILIEKCA OCHOBHBIX
npuHimnoB. IIpuHIMOBI MeXKAYHAPOOHOTO NMpaBa — 3TO 000OLIEHHbIE HOPMBI, OTPAXKAIOIIHE XapaKTepHbIe
YepThl, a TAKKE IVIABHOE CONEPKAHME MEXKIYHAPOIHOTO NMPaBa M 00J1a1a01IKe BbICIIEH I0pUIMYECKOil CHIION.

DTU TPUHIUIB HajeJeHbl U 0COO0M TMOJUTUUYECKOW W MOpalibHOM cuitoil. O4YeBUIHO, MOITOMY B
MUTUIOMATUYECKOM MPAKTUKE MX OObIYHO MMEHYIOT HNPUHLIMIIAMU MEXAyHApPOAHBIX OTHolIeHui. CeromHs
J11000€ CKOJIbKO-HUOYIb 3HAYMMOE IOJUTUYECKOE PELIEHUE MOXKET ObITh HANEXKHBIM, €CJIM OHO OIMPAETCSI
Ha OCHOBHBIE IIPVHLIMIIBI.

[MpuHLIMIBI UCTOpUYECKHU 00ycIoBIeHbI. C OIHOI CTOPOHBI, OHU HEOOXOAMMBI I (PYHKIIMOHUPOBAHUST
CHCTEMBl MEXIYHApPOIHBIX OTHOIICHWM M MeXIyHapomHoro mpaBa. C Apyroii — MX CyIIECTBOBAaHHE U
peanu3anysl BO3MOXHBI B JaHHBIX MCTOPUYECKUX YCIOBUSX. [IpMHIMUIBI OTPaXaloT KOPEHHbIE MHTEPECHI
roCyIapcTB U MEXAyHApPOAHOTo coobiuectBa B LeaoM. C cyObeKTUBHOI CTOPOHBI OHM OTPaXXaloT YPOBEHb
OCO3HAHUSA TOCYIApCTBAMU  3aKOHOMEPHOCTEN  CHCTEMBI  MEXIYHAPOAHBIX  OTHOIIEHWI, CBOMX
HALIMOHAJLHBIX U OOILIIUX MHTEPECOB.

[NosiBeHUE TPUHIIUIIOB OOYCJIOBJICHO UM MHTEpEeCaMM CaMOT0 MEXIYHapOIHOIO IpaBa, B YaCTHOCTH
HEOOXOIUMOCTBIO KOOPIWHAIMM OrPOMHOIO MHOI000pa3usi HOpPM, OOECIICUYEeHMS €IVMHCTBA CHUCTEMBI
MeXIyHapOIHOTO MpaBa.

2. Bwuapl NpUHIUIOB

B pamkax MeXIyHapOOHOTO IIpaBa CYIIECTBYIOT pa3IMYHbIC BUABI NMPUHINIOB. Cpean HUX BaXXHOE
MECTO 3aHVUMAIOT NPUHIMIBI-uaen. K HUM OTHOCSITCS MAen MUpa U COTPYIHUUYECTBA, TyMaHu3Ma u ap. OHU
HallIA OTpaKeHHe B TakuxX akTax, Kak YcraB OOH, makTel 0 mpaBax 4ejioBeKa, U BO MHOIMX APYIMX
nokyMeHTaX. OCHOBHOII 00beM pEryJMpyIoIIero AeMCTBUS NPUHLUIBLI-UAECH OCYIIECTBISIOT 4epes
KOHKPETHbIE HOPMbI, OTPaXasiCh B MX COACPKAHMM M HaIIpaBJIsisl UX JeiicTBUe. BMecTe ¢ TeM OHM M caMu 110
cebe CIyXaT peryJIsiTopoM MeXIyHapOIHBIX OTHOIICHUIA.

I[Momntka, B TOM UHCJIe MWpOBas, HEBO3MOXHa 03 wmeanoB. [Ipm 3TOM TIPOMCXOIUT
WHTepHALIMOHAIN3allMs MAealoB, KOTOpPHIC CTAHOBSITCSI oOOIIedeoBedecKMMM. JleiicTBeHHas cuiia
HOPMATUBHBIX MIEH IMOTIePKUBACTCS B MEXIyHApOMHBIX akTaxX. B ITaprkckoil xaptum mist HoBoii EBpoITh
1990 r. oTmeyaeTcs, YTO «MOIb UAeH XEIbCUHKCKOro 3aKJIIOUMTEbHOTO aKTa» OTKPbLIA «HOBYIO 3IIOXY
JIEMOKpAaTHUM, MUPA U equHCTBa B EBpore».

3HayeHue Kak IleJeil, TaKk M IPUHLMIIOB B KayeCTBE HOPM MEXIyHApOIHOIO IpaBa pPEryJspHO
MOTUYEPKUBACTCI B MEXIYHApOmMHON TIpakTUKe. Ompeneisss OCHOBBI B3aMMOMNEWCTBUSI TOCYIApCTB,
MPVHIIUITEI OTJIMYAIOTCSI CTAOMIIBHOCTBIO, X Pa3BUTHE XapaKTepH3yeTcs IPeeMCTBeHHOCThIO. [Iponcxomut
HE 3aMeHa OJHUX IPUHLIMIIOB APYTUMH, a TOMOJIHEHNE CYIIECTBYIOIIMX HOBbIMU, PA3BUTHE UX CONEPXKAHMSI.

B MHOTrOYMCIIEHHBIX MEXKIYHApPOOHBIX aKTaX IlepedeHb OCHOBHBIX IPUHIIMIIOB HEOAWHAKOB, HO
COBITIaJIaeT B HanboJIee aBTOPUTETHBIX YHUBEPCAIbHBIX aKTaX, KaKOBbIMU sBJIsAIoTCS YctaB OOH u npunsTas
I'enepanbpHOIT AccaMbiieeil B pa3BUTHE €TO TTOJ0XEeHWH Jekmapalns o IpUHINIIAX MEeXIYHApOIHOTO IpaBa,
Kacaroluxcsl APYKECTBEHHBIX OTHOUIEHW M COTPYIHUYECTBA MEXOY rOCydapCTBaMM B COOTBETCTBUU C
Ycrasom OOH 1970 1.

B 3THX JOKYMEHTax IepeYrCaeHbI CeyIOIIe IPUHLIUIIbL:

® HCIPUMCHCHUE CUJIbI NI YTPO3bI CHHOﬁ;

e MUpPHOE pa3pellieHre CIIOpPOB;

e HCBMCIIATCIBbCTBO,

® COTPYIHUYECTBO;



® DpaBHONIIpaBUE€ U CAMOOIIPEACICHNUE HAPOOOB,

® CYBEpEHHOE paBeHCTBO roCyIapCTB;

e 100pOCOBECTHOE BBIMIOJIHEHUE 00513aTENBCTB 110 MEXKAYHAPOJHOMY IpaBy.

3akmouyutenbHblli akT CBCE 1975 r. nomoaHwl NOpuBEAEHHBIA IlepedeHb TpeMs MpPUHIUIAMU:
HEpYILIMMOCTb TPaHUII, TEPPUTOPUATHHAS 1IEJIOCTHOCTD, YBaKEHUE TpaB yesioBeka. [locnenqHue aBa He ObUTH
BBIJIEJIEHBI B KaUeCTBE caMOCTOSITEbHbBIX B eknapaiuu 1970 1., HO ObUIM OTpakeHbl B COAEPXKAHUM APYTUX
MPUHIUIOB. YTO Xe KacaeTcs MPUHIMIIA HEPYIIMMOCTHU TPaHUIl, TO OH TakXe IMOJy4yuS YHUBEpPCATbHOE
npu3HaHue B pe3omonusax ['enepanbsHoit Accambaen OOH.

IMpuHUMIBl MOTYT OBITH W pernoHaNbHbIMU. [lOTy4rsii pacrnpocTpaHeHWE ABYCTOPOHHUE AaKThl O
MPUHIMIIAX (OeKIapauu, TOoTOBOphI). Hepenko B MX YMCIO BKIIOYAIOTCSI TIOMUTUYECKUE U WHBIC
TMPUHLMIIBI, HATIPUMEP HEIEMMOCTh MHMpA, paBHAasi 0€30MacHOCTb, 10OPOCOCENCTBO, COXPAHEHUE OOIIETOo
HacJie[ivsl YeJI0BEeYeCTBa, OXpaHa OKpYXarollleil cpelbl u np. Jlymaercs, 4To ecTb BCE OCHOBAHUSI OTHECTU K
OCHOBHBIM TIPUHIIMIIAM MEXIyHApOMHOTO TIpaBa TaKue OOIIeNPaBOBbIe MPUHIIUILI, KaK CIIPABEITMBOCTD,
J0OPOCOBECTHOCTbD, a TAKXKE HE3JIOYIIOTPEOJICHE TPABOM.

Kak yxxe oTmeuanoch, CyIeCTBYIOT U TIPUHITUITBI OTPACel MEXIYHAPOIHOTO MpaBa. MeXmyHapoTHbIN
Cyn OOH He pa3 ccpliancst Ha IPUHLIUITBI MOPCKOTO MpaBa, Mo KOTOPIMU MOHUMAINCh Hanbosee obiue
HopwMmbl otpaciu. [To maenuio E.T. YceHko, Hannume OTpaciaeBOTO MPUHIMIIA — HEOOXOAMMBIN TTPU3HAK
OTpacyu Tpaga.

3. OOmwue 4epThl NPUHIMUIIOB

ITpuHIMIBI BHIMOMHSIOT BaxkHbIe (pyHKIIMM. [Ipexkne Bcero oHM OMNMpeAeisiioT OCHOBBI B3aMOJEHCTBUS
CyOBEKTOB CrielM(pUIECKUM 00pa30oM, 3aKPEIIsisl OCHOBHBIE MpaBa U 0013aHHOCTU rocyaapcTB. [TpuHIUITBI
BBIPAXKAIOT W OXPAHSIOT KOMIUIEKC OOIIeYeIOBeYeCKNX IIEHHOCTe, B OCHOBE KOTOPBIX JieXaT TaKue
BaXXHEHINNe LEHHOCTH, KaK MHpP M COTPYIHUYECTBO, IIpaBa denoBekKa. OHU cilayXaT MOCHHON OCHOBOM
(GYHKIIMOHUPOBAaHUS U Pa3BUTHS MEXIYHAPOIHOTO IIpaBa.

[MpuHIMnEl — 3TO (YHIAMEHT MEXIYHApOMTHOIO IIPABOIOPSAKA, OHU OIPEACIISIIOT €ro ITOJMTUKO-
NnpaBoBOit 00JMK. [TPUHIIUIIBI SABISIOTCS KPUTEPUEM MEXIYHAPOIHON 3aKOHHOCTH.

Bynyun smpom cucTeMBl MEXIyHApOMHOTO TIpaBa, NMPUHIIUIIBI OCYIIECTBIISIIOT OOIllee aBaHTapIHOE
peryavpoBaHUe TIPU TOSIBJIEHUM HOBBIX CYOBEKTOB MJIM HOBOM cepbl cCOTpynmHMUYECTBAa. BHOBb BO3HMKIIIEE
TOCYIapCTBO CBSI3aHO NPUHIIUIIAMHA MEXIYHApOOHOTo IipaBa. JlelicTBHMEe INPUHIIMIIOB OBLIO HEMEUICHHO
pacIpocTpaHeHO Ha COTPYIHUMYECTBO TOCYIApCTB B KocMmoce. 3HauyuTeIbHAa pOJb IIPUHIMUIIOB B
BOCITOJTHEHUH TTPOOEIOB B MEXXIYHAPOIHOM ITpaBe’.

XapakTepHOi 4epToli MPUHIIMIIOB SBJISIETCS MX B3aMMOCBSI3aHHOCTL. JIWIlb BO B3aUMOIEWCTBUM OHU
CITOCOOHBI BBITIONHATH CBOM (DyHKIMU. [Ipy BHICOKOM ypOBHE OOOOIIEHHOCTH COMEPXKAHUST TPUHIIUTIOB
MPpUMEHEHWEe TIPEANMMCAaHUI KaXJIOTO M3 HUX BO3MOXHO JIMIIL ITyTEM COIIOCTaBJICHUsSI C COAep:KaHUEeM
mpyrux. Tak, nOpu NOpUMEHEHWM TIPUHIMIIA CAMOOIPEOCICHUS CIIEAyeT VYYWTHIBATh IIPUHIIMII
TepPUTOPUATILHOM IIEIOCTHOCTU. 3HaueHHE HX B3aMMOCBSI3M OBLIO C CaMOIO Hayajla IMOJYepKHYTO B
Hexnapaunu o npuHuumnax 1970 r.

KoMmiekcy NMpUHLIMIIOB MpUCylla HekoTopas uepapxus. LleHTpajllbHOe MECTO 3aHMMaeT MPUHIUI
HenmpyMeHeHHs1 CHbl. 3amade oOecITeUeHMsT MUpa TaK WIM WHade MOMYMHEHBI BCe NMPUHIMNLL. [TpuHIMIT
MHPHOTO pa3peliecHUsT CITOPOB JOMOJHSAET IPUHIMII HENPUMEHEHUsS CHJIBI, 9YTO OTMEYaJoch U
MexaynapogabeiM Cymom OOH. CobriTust, cBsi3aHHBIE ¢ arpeccueii Mpaka mpotuB KyseitTa, moarsepayim,
YTO B OTHOUIEHWM TOCYAapCTBA, HAPYUIMBILETO TMPUHLMUI HEMPUMEHEHUSI CUJIbl, MOXET ObITh
MPUOCTAHOBJICHO JEWCTBME WMHBIX IIPUHIIMIIOB, BKJIIOYas IIPUHIMII JTOOPOCOBECTHOIO BBIIOJIHEHMS
00s13aTeIbCTB.

ConepxaHue TPUHIIMIIOB Pa3BUBAETCS C HEKOTOPBIM OIepeXeHWeM AeicTBUTeNbHOCTU. [locTeneHHO
peajbHbIe MEXIYHApOAHEIC OTHOINCHMS IIOATSITMBAIOTCS 1O YpPOBHS TpuHUMIOB. Ommpasch Ha
JIOCTUTHYTOE, TOCYIAapCTBa IEal0T HOBBIM IIAT B PA3BUTUM COAEPKAHUSA IIPUHIMUITOB. OCYIIECTBISIETCS 3TO
IJIAaBHBIM OOpa3oM C IIOMOIIBIO PE30JIOLMI MEXIYHapOIHBIX OpraHoB M opraHuszauuil. Ho ocHoBHOI
IOpUINYECKOM (DOPMOI UX CYIIIECTBOBaHUS SIBISIETCS OObIYali, a MMEHHO Ta €ro pa3HOBUIHOCTb, KOTOpPas
CKJIaJbIBaeTCSl HE B MOBENEHYECKOM, a B HOPMaTUBHOM MpakTuke. Pe3zomonus hbopMyaIupyeT colaepKaHue
MPUHIIMIIA, TOCYAApCTBa MPU3HAIOT 32 HUM IOpUANYECKYIO cwity (opinio juris). JIJiss TOTO 4TOOBI MPUHIIUATI
craj o0IIeo0s3aTeIbHBIM, HEOOXOMMMO TMPU3HAHUE €r0 MEXIYHApOAHBIM COOOIINECTBOM B IIEJIOM, T.C.
MOCTAaTOYHO TIPeACTaBUTEILHBIM OOJIBITMHCTBOM TOCYIApCTB.

OcobeHHOCTH (hOPMHUPOBAHMS 1 (PYHKIITMOHUPOBAHMS IIPUHIIUIIOB B 3HAYNTEILHOM Mepe ONPEAeIISIOTCS
TeM, YTO OHU OTpaxaloT M 3aKPEIUISIIOT HEeOOXOIMMBbIE OCHOBBI MUPOBOIO MOPSAKA W MEXIYHAPOIHOTO
npaBa. OHU TIPECTABISAIOT COOOI Heo0X0aUMOe NPaBo (jus necessitatis).



§ 5. O0mme NpUHIMIBI IPaBa

IToHdaTne «OOIIME NPUHUUMB TpaBa» aKTUBHO o0Ocyxkmaercas B cBsI3M co cr. 38 CraTyTa
Mexnaynapogtoro Cyma OOH, coriacHo kKotopoit Cyn Hapsimy ¢ KOHBEHIUSIMHA 1 OOBIYasIMU IIPUMEHSIET
«00I1IMe TMPUHLIMILI TTpaBa, MPU3HAHHbIE LUMBUJIN30BAaHHBIMM HauMusIMU». [1o 3TOMy MOBOAY CYIIECTBYIOT
Pa3HbI€ MHEHMUAA. CTOpOHHI/IKI/I IIUPOKOIo IMOHMMaHUA CUUTAIOT, YTO ITO ITOHATUEC OXBATbIBACT O6LI.[I/IC
IIPUHIUIIBI €CTCCTBCHHOIO IIpaBa MW CHPpaBCAJIMBOCTM MW 4YTO PpPE€Yb MIACT 00 0co00M MCTOYHUKE
MCEXKIAYHAPOOHOIO ITpaBa. HOI[O6HaSI TOYKa 3PpCHUA IMPOTHUBOPCUUT MPUPOAC MEXKIYHAPOIAHOIO ITpaBa M HE
IIOATBECPXKAACTCA ]'IpaKTPIKOﬁ.

ITpuBepXeHLbl ApYroil KOHLEMLMM I10JlaraloT, YyTo IMOJA OOIIMMM MPUHUMIIAMU CJeAyeT MOHUMAaTh
OCHOBHBIE TPUHIUIBI MeXIyHapoaHoro mpaBa. OmHaKO TMOHSTHE OOIIMX IPUHIIAIIOB IpaBa IOJYyYMIO
MU3BECTHOCTD 3a40JIT0 J0 IPU3HAHUA MOHATUA OCHOBHBIX ITPUHIIWUITIOB MEKIYHAPOAHOTO ITpaBa.

HaKOHeL[, COIJIaCHO TpeTbefI KOHUECIILINU, 1104 O6H_II/IMI/I IpUHOUIIAMHW ITOHMMAIOTCA INPUHIUIIDBI, oO1ue
JJId HalIMOHAJIbHBIX ITPAaBOBbLIX CUCTCM. B ocHoBHOM PE€Ub 1JIa O IIpaBujIax, oTpaXKarommnx 3aKOHOMCPHOCTU
IIPUMCHCHUA HOPM B 10001 HpaBOBOﬁ CUCTEME. I[I[SI MCXKIAYHAPOOHOIO IMpaBa TaKMWC IMPUHIMIILI Ba’)KHbI B
CHJIy HCPA3BUTOCTU B HEM ITPOLICCCYAJIbHOTIO IIpaBa.

YT0OBI MPUHLIMIT MOT BOMTU B CUCTEMY MEXAYHAPOIHOTO MpaBa, HENOCTATOUHO, YTOOBI OH ObLT OOIINM
JUIA HalTMOHAJIbHBIX ITPABOBbLIX CUCTEM, HCOGXOZ[I/IMO, YTOOBI OH OBLI IIPUTOACH AJIsA ﬂ,Cf[CTBI/Iﬂ MMEHHO B 3TOI
cucteMe. OH Takke JOJ2KEH OBITh BKJIIOYEH B MEXIAYHApPOOHOC IIPpaBo, IMYCTh AaXK€ B YIIPOLLICHHOM ITOPAAKE,
B pE3yjJbTarce I1moApa3syMeBacMOro corjiacud MEXIAyHapOJIHOIo COO6H_[CCTB8.. CTaB, TaKUM o6pa30M,
OOBIYHBIMU HOpMaMu, O6H_[I/IC IOPpUHOUIIBI HE MOIyT pacCMarpmBaTbCAd Kak OCOOBIII MCTOYHMK
MCXKIAYHAPOOHOIO IIpaBa.

To O6CTO$ITGI[LCTBO, 4qTo 061.].[1/16 IIPUHIMIIBI ITpaBa JOJI>KHBI OBITH O6H_II/IMI/I HE€ TOJIBKO IJIsA IMPAaBOBBLIX
CUCTEM TOCYHApCTB, HO U JISI PETYJIMPYIOIIMX MX OTHOIUCHUS MEXIYHAPOIHBIX HOPM, IIOATBEPXKIACTCS
MnpakTUKoil. B ycloBusix eBpoIieiickoii MHTerpauuu cyaeOHas MpakTHUKa MCXOAUT M3 TOro, UTO O0lIue
IIPUHIUIIBI MpaBa — 3TO HE TOJbKO O6].LII/IC IPUHIUIIBI HALIMOHAJBLHOI'0 IIpaBa rocyaapCrB-4JI€HOB, HO
TaK>Xe MPUHLIMITBI MEXIYHAPOIHOTO MyOIMYHOTO MpaBal.

MexnyHaponubeiii Cyn OOH Hm pasy He OOOCHOBBIBAJl CBOM pPEIICHWS OOIIMMM TPUHIIAIIAMH
MCXKIAYHAPOOHOI'O ITpaBa. B paac CiaydyacB 5TU IIPUHIMUIILI ITPUMCHATINCH oe3 YIIOMHWHAHMA MX KaK 06LL[I/IX
MPUHLMIIOB TIpaBa. OTO HMMEJIO0 MECTO B OTHOILICHMM TaKMWX TMPUHILIMIIOB, KakK J00pOCOBECTHOCTD,
HE3JI0YNIOT pC6J'IeHI/Ie IIpaBoOM, OTBETCTBEHHOCTbH 3a IpaBOHApyHICHUC. ‘{ame HCITIOJIb30BaJINUCh
IIpoueCCyalbHbIC ITPUHIIUIIBI (HaHpI/IMep, HUKTO HE MOXKET OBbITh Cy&beﬁ B CBOEM JI€JIC, paBEHCTBO CTOPOH B
crnope, MPUOPUTET CIEIMaTbHOTO 3aKOHA U T.11.).

B IEeJIOM MOXKHO CKa3aTb, 4YTO O6H.[I/IC IIPUHIMIIBI ITpaBa HE UT'paJIn CKOJ'ILKO—HI/I6y,Z[b 3aMETHOM poJn B
CHUCTEMC MCXKIYHAPOOHOIO ITpaBa. INonoxenue KOPC€HHbIM 06]3330M MN3MCHMJIOCH ITOCJIEC TOI'O, KaK B KAYC€CTBE
OO0ILMX NPUHIIMIIOB CTAIM YTBEPXKIAThCsl OCHOBHbIE ITpaBa YeJ0BeKa U Ipyrue JeMOKPaTUIECKEe HOPMBIL.

B nmoxiame ucnonHutTenabHoro opraHa EBpomeiickux coobmiectB — Komuccuu EC rosopurcs:
«OCHOBHBIE IIpaBa 4Y€JIOBCKa pacCMaTpMBaIlOTCA KaK HEOTbEMJIEMad 4acCTb o01ux IIPUHIUIIOB, NMPUCYHIUX
IIPABOBBIM CUCTCMAaM BCEX IOCYyAapCTB-YJICHOB, YTO B CBOIO OUYEPEAb CO34aCT OCHOBY ITpaBa COO6I.[ICCTB...>>2

B Takom nnaHe o6u.u/|e NMPUHUMMbI HAYMHAKOT HaxXoAuUTb OTPaXeHne N B MNpakTuke OTe4eCTBEHHbIX CyOOoB. Manbma

nepeeHcTBa NpuHaanexuTt KoHctutyumoHHomy Cyay P®. B NMocTtaHosneHnn KoHcTutyumoHHoro Cyaa P® ot 30 Hosibps 1992

r. aBa nyHkta Ykasa lMNpesnpgeHta PO oTHocuTtenbHo KMNCC 6binv Npu3HaHbl HE COOTBETCTBYIOWMMM «OBLLEMY MPUHLMMTY

npasa, cornacHoO KOTOpomMy 3akoH 1 VHOM HOpMaTI/IBHbIVI akKkT, FIpe,EI,yCManI/IBaIOLI.LI/Iﬁ orpaHunyeHune npae rpaxxgaH, BCTynaeT B

CcuNly TONbKO nocne ero onybnvkoBaHus B oduumansHoM nopsake»3. B noctaHoBneHnn KonctutyumonHoro Cyna P®d ot 16

NIOHSA

1998 r. cogepXMTCs CCbliKa Ha 0OLLMI MPUHLMIN NPABOCYAUSI, «COTTACHO KOTOPOMY HaZlexallM CyaoM A5t PACCMOTPEHUS

nena npu3HaeTcs cya, CO3[4aHHbIN 1 AeCTBYIOLNIA Ha OCHOBE 3akoHa...». B noareepxaeHue Cya cocnasncs Ha EBponerickyto
KOHBEHUMIO O 3almTe npaB YenoBeka 1 OCHOBHbLIX CBOGOA,!.

HeiicTBre oOIIMX MPUHLIMITOB ob0amaeT cneuudukoit. B MexxayHaponHol cdhepe r1aBHOUM 06JacThio UX
MIpUMEHEHUS SIBJISIETCS MEXIYHapOIHOE IIPABOo IIpaB YeoBeKa. B 9aCTHOCTH, 3TH MPUHIIUIIEI KCITOIb3YIOTCS
CcyIaMM II0 TIpaBaM YeJIOBeKa M YTOJIOBHBEIMH TpHOyHajIaMH. TeM He MeHee U 3eCh HeOOXOAMMO YUYUTHIBATh
cnenubUKy MPUMEHEHUS TaKUX MIPUHIIUIIOB K MEXKIYHapOIHBIM OpraHaM.

MexayHapoaHblii TpuOyHau1 uis ObiBlIeir FOrociaBun paccMoTpes BO3pakeHUsl OOBUHSIEMOIO MPOTUB
opucaukuun TpubyHana. OOBUHSIEMBIN CChLIAJCSI Ha yXe YINOMMHABILIMIACS OOIIMI MPUHLMIT IpaBa,
3aKpeIJICHHBIII KOHBEHITUSIMU, COTJIACHO KOTOPOMY CYIl MOXET CO3IaBaThCsl TOJIbKO 3aKOHOM. MeXmy TemM
TpubyHan ObUT YIpEKICH «IMIIb PelIeHHeM MCIIOJHUTEIbHOTO opraHa» (CoseTta be3omacHoctir). B cBoeM
pemeHnn OT 2 OKTsA0ps 1995 r. TpuOyHanm mpuU3HAI HEOOOCHOBAHHOCTH BO3paXKCHMS, ITOCKOJBKY OHO
HEIPUMEHUMO K MEXIyHapogHoOMy cydy. TpuOyHam cociaiics Ha TOT ¢akT, ytro B OOH HeT pazmeneHus
BJIaCcTeil, a 3aKOHOJaTe/JbHas BJIACTb B MEXAYHAPOAHBIX OTHOIIEHUSX OTCYTCTByeT. ClemoBaTesbHO,
«TpeboBaHue, YTOOBI TPMOYHAII ObUT yUpeXkIeH 3aKOHOM, HEITPUMEHMMO B MEXIyHapOJHO-TIPpaBoOBOil cdepe.
YTHOMSIHYTBIIE TIPUHIIMIT MOXET BO3JIaraTh O0S3aTebCTBO TOJBKO Ha TOCYyIapCTBO OTHOCUTEIHHO



(GYHKIIMOHUPOBAHUS ero COOCTBEHHOM HallMOHATbHOM CHCTEMBbI»2,
C mnocnenHuM yTBepXaeHreM TpuOyHana TPpyIHO COTJIACUTHCS TTOJIHOCTHIO. YKa3aHHBIA OOV TTPUHITUTI
OTHOCUTCS U K YIPEKIESHUIO MEXITYHAPOIHOTO TPUOYHaIa, MpaB/ia, B HECKOIbKO uHOM dopme. OH TpeOyer,
YTOOBI TPUOYHAII OBLIT YYPEKAEH IMPaBOMEPHO.

CerogHs 0OIIME TIPUHIIMIIBI TpaBa CHIyXaT WHCTPYMEHTOM COJNVMDKEHUSI MEXIYHAapOJHOTO W
HAI[MOHAJIBHOTO TPaBa, a TaKXe YHU(PUKAIWK KOHCTUTYIIMOHHOIO MpaBa rOCYAapCTB Ha AEMOKPATUYECKOMI
OCHOBE. OTHM MOMEHTHl Hauwium orpaxeHue W B KoHctutyimu Poccun. OHa He TOJMBKO BKITIOYMIIA
o0IIenpru3HaHHbIe TIPUHIUIIBI M1 HOPMBI B TIPABOBYIO CUCTEMY CTpaHbl, HO W TpuJajia OCOOBI CTaTyC
HOpMaM o IIpaBax 4yeyoBeka (4. 1 ct. 17).

Bce 3TO MoABOAUT HAC K cepbe3HOU HOBeJJIe B 00JIACTA MEXIyHApOAHOTO MpaBa — K CTAHOBJIEHUIO B
HEM 0co00ro O0IIIero MPUHIUIIa — MPUHIUIA IEMOKPATHH.

§ 6. Ilpunuun 1eMOKpaTHH

3HayeHue MpPUHUMIIA JeMoKpatuu nomuepkuBaeT Hexiapauusi Teicsyenetuss OOH. IlpunsiBiiue ee
rocygapcTtBa 3asBWIM: «MBbl He MoXajeeM YCWIMIA [Jid TIOOLIPEHMUST IeMOKpaTUM M YKperuieHUs
MpaBOIIOPSIAKA, a TAKKE ST 00eCIIeUeHNST YBAaXKCHHST BCeX MEXKIyHAPOMHO IMPU3HAHHBIX IIpaB YeIOBeKa U
OCHOBHBbIX CBOOO/I, BK/IIOYAs IPABO Ha pa3BUTUE» .

B cooTBeTcTBUM C TIPUHLIMIIOM IE€MOKpAaTUM KaXIOe TOCYIapCTBO IOJDKHO OTBEYaThb 3aKPETUICHHBIM
MEXIYHApOAHbIM IPaBOM JEMOKPAaTUYECKUM CTaHaapTaM. JeMOKpaTusi OCO3HAeTCs KaK BaKHeHliee
CpeACTBO oOOecreyeHUs] MHAWBUAYAIbHBIX M KOJUIGKTMBHBIX MHTEPECOB, a TakXke OINTUMAaJIbHOIO
(YHKIMOHUPOBAHUS HAUMOHAJIBHBIX OOILECTB M WHTEpHALIMOHAJIbHOro coobuiectBa. Ocoboe 3HauyeHue
BCeMY 3TOMY IpumaeT raodanu3anmst. CiemyeT BMeCTe ¢ TeM YUMTHIBATh, YTO MIes IeMOKpaTHUU JaJIeKO He
OIMHAKOBO ITOHMMAETCS B pa3HBIX cTpaHax. McciiemoBaBimme 3Ty IpodJieMy YUeHBIe KOHCTAaTUPOBAIM, UTO
Ha MyTU YTBEPXKIEHHUS NEMOKpaTUU CTOSIT CEPhe3HbIC MPEMSTCTBHUSI, a TaKKe CYIIECTBYIOT 3HAYUTEIbHbBIC
pPacXoXIEHUS B IOHUMAHUH TOTO, KAKO JOKHA OBITH JEMOKPATHSZ,

CylecTBeHHBIM ylIepd YTBEPXKIECHUIO MPUHIMIA AEMOKPATUM HAHOCUT MpPAaKTUKa 3JI0YIMOTPEOJIeHUs
uM. OcobeHHO MoKa3aTesibHa B 3TOM IUTaHe mpakTuka CIIA.

Couwniocb Ha MHEHne Takoro asTopuTeTa, Kak BpuTaHcKuin npodgeccop

A. BpoyHnu. OH cuuTaeTt, 4TOo obLLEe MeXAyHapooHOEe MpPaBO He MPU3HaeT Takoro KpuUTepusi npaBoCyObEKTHOCTU

rocypgapcTea, Kak gemokpatnam. U panee: «<Ecnm aToT KpUTEPU NrpaeT Kakyto-TO POsb B COBPEMEHHOW ANMNIOMAaTUYE-CKOWN

XW3HW, TO OHA COCTOUT B TOM, 4ToObl faTb CoeguHeHHbIM LLTatam B BbiCLEl Mepe n3bupartenbHoe NoIMTUYecKoe opyane

nectabunuaaumm nNpaBnTeNbCTB, KOTOPbIE HE HPABATCHA MO NPUYMHAM, HE UMEIOLLMM OTHOLLEHMS HU K OJHOMY U3 acrnekToB
NPUHLMMNOB AEMOKPaTUM»3,

HecMoTpst Ha Bce TPYOIHOCTH, MPOLIECC YTBEPXKICHUS MPUHIMIIA TeMOKpaTuu mpoucxoauT. Hamnboree
aKTUBHO 3TOT Tiporiecc npotekaeT B EBpore. [Tpunsareiit B 1949 1. YceraB CoBera EBpombl yctaHOBMII, 94TO
ywieHoM CoBeTa MOXET OBITh JIMIIb TOCYOApCTBO, KOTOPOE CIOCOOHO M CTPEMUTCS COOTBETCTBOBATh
YCTAaHOBJICHHbIM YCTaBOM MPUHIMIIAM, a WMEHHO IPUHLMITY BEPXOBEHCTBA IIpaBa W IPUHIIMITY, B
COOTBETCTBUU C KOTOPBIM BCE JIMLIa, HAXOMSIIMECs MO ero I0pUCIUKIIMEeN, MOJb3YIOTCs MpaBaMU YyeloBeKa
U OCHOBHBIMM CBOOOJaMM (CT. 3 U 4). DTO MOJOXEHUE HE TOJBKO NEKIApUPYETCS, HO U TapaHTUPYETCs
BO3MOXHOCTBIO TIpMMEHEHMsSI CcaHKUmi. B ciayyae HapylmleHHMsS yKa3aHHBIX IIPUHLMIIOB WICHCTBO
rocynapctBa B CoBeTe MOXKET ObITh IIPUOCTAHOBJIEHO WM IIpeKpalieHo (cT. 8 Ycrapa)!.

B 1983 r. INapnamenTtckas Accam6ies CoBera EBporbl mpuHSsIa pe30I01I0, B KOTOPO NalbHeilee
npeosiBaHue Typuuu B CoBeTe OBLIO TMOCTABJIEHO B 3aBUCUMOCTb OT TMPUBEACHUSI HOBOTO TYpPELIKOTO
3aKOHOMATEIbCTBa B COOTBeTCTBUE YcTaBy CoBera 1 EBporeiickoil KOHBEHIIMM O 3alllUTe IpaB YyesioBeKa U
OCHOBHBIX cB0OOA. B 1997 r. ObLIO NMPMOCTAHOBJIEHO 4WJIEHCTBO benopyccuyu Ha TOM OCHOBaHUHU, 4YTO €€
HoBasg KoHCTUTYLIMS He cOOTBeTCTBYeT npuHIIUnamM CoBeTa.

3HauNTeNbHBIN BKJIAA B yTBepxKaeHMe mpuHIuma memMokpatnu BHeciaa OBCE. Ve B Ilapmxckoit
xaptun 1 HoBor EBpomer 1990 1. 6bU10 chopMyIMpoBaHO IOJOXKEHNE, COMIACHO KOTOPOMY ITPUHSIBIINE
XapTulo rocyaapcTBa 00s13aIMCh «CTPOUTh, KOHCOJUAMPOBATh U YKPEIUISATh 1€MOKPATUIO KaK €IMHCTBEHHYIO
CHCTEeMY MpaBJeHMS B HAIIUX CTpaHax». XapTUs ONpeaeana OCHOBBI J€MOKPATUYECKOTrO MpaBJIeHUs: BOJIS
Hapona, BbIpaxkaemasl peryJsipHO B XOJie¢ CBOOOIHBIX M CIIPABEUIMBBIX BHIOOPOB, YBaK€HME UETIOBEUECKOM
JIMIHOCTH M BEPXOBCHCTBO 3aKOHAa. MIMEHHO 3THMM W OIpenessieTcsl OCHOBHOE COIEpsKaHWe ITPUHIIAIIA
neMokpatuu. Ocob0ro BHUMaHMS 3aCyXXWBAeT CONEPXKAIeecs B XapTUM 00s13aTeIbCTBO «COTPYIHUYATh U
OKa3bIBaTh JAPYT NpPYTy MOMJIEPXKKY C 1IeJbl0 CleNaTh JeMOKpaTUUYeCKUe 3aBOeBaHUsI HEOOpaTUMbIMU», B
KOTOPOM pPeub UAET 0 GOPMUPOBAHUM OCHOB MEXAYHAPOAHBIX FapaHTUI AEMOKpPATUU, O IE€MOKPAaTUYECKOM
6e30MacHOCTH?.

ITpuHuMNO AeMOKpaTuX Halllen oTpaxeHue U B moroBopax ctpaH CHI. B JloroBope mexny Poccueit,
Benopyccueii, Kazaxcranom n Kuprusueit 06 yriayoieHUM MHTETpAlluy B 9KOHOMUYECKOM ¥ TyMaHUTapHOM



obmactax 1996 r. B KauecTBe OOHOM W3 OCHOBHBIX IIeJiell yKa3aHO «00OecIeYeHre YCTOWIMBOTO
JIEMOKPATUYECKOIO Pa3BUTHSI FOCYAApCTB» (CT. 2).

[MpyHUMI AEMOKpaTUM MOCTEIIEHHO HAXOAUT OTpaxKeHWe M B OOILEeM MeXAyHapoaHoM IipaBe. Kak
M3BECTHO, B YMCJIE OCHOBHBIX 00s3aTenbcTB wieHoB YctaB OOH yka3biBaeT ocylliecTBIEHHE
COTPYIHUYECTBA «B IMOOIIPEHUU W Pa3BUTUU YBaXeHMs K IpaBaM 4YeJOBeKa M OCHOBHBIM CBOOOAAM ISt
Bcex» (4. 3 cT. 1). BeHckasg BcemMupHasi KOH(epeHIMs Mo IpaBaM yejoBeka 1993 r. mpusHaja MPUHLIMIT
JeMokpatuu npuHiunoM YcraBa OOH!. Dtor mpuHuumnm aktuBHO peanusyercss OOH. JloctatouHo
BCIIOMHUTD O PE30JIIOLUSIX OTHOCUTENIBHO pacucTcKuX pexumoB B FOAP u KOxHoit Pofesun, B KOTOPBIX 9TU
PEXMMBbI ObLIM HE TOJbKO OCYXIEHBI, HO 1 IOABEPIIMCH CaHKLIKAM co ctopoHsl OOH. B otBeT Ha rpy0Obie 1
MaccoBble HapylieHus1 TpaB yeinoBeka OOH mpumeHsuia cankuum u B apyrux ciydasx. OOH Ttaxxke
OKa3bIBaeT rocyaapcTBaM ITOMOIIb B CTAHOBJICHUHU AeMOKpaTuu. Tak, oHa oKasajia coieiicTBrue npuMepHo S50
CcTpaHaM B IPOBEACHUU CBOOOMHBIX BHIOOPOB, a TAKXKE «B CTPOUTENIBCTBE M YKPEIUIEHUU JeMOKPATHUISCKUX
UHCTUTYTOB». B 1994 1. T'eHepanbHas Accambies OOH mnpuHsia pesontoumio: «Iloaaepxka cucteMoit
Opranuzauvn O0beaMHEeHHBIX Haluii yeuinii mpaBUTeIbCTB pa3BUBATh U YIIPOYMBATH HOBYIO IEMOKPATUIO
WM BOCCTaHABIMBATh IeMOKpaTuio». B mokmame I'enepanbHoro cexkperapss OOH o coBeplieHCTBOBAaHUU
neareabHocT OpraHu3aumu oTMedaercs: «OpraHM3alds Hadajla OKasblBaThb COJCHMCTBHUE IEpexomy K
JIEMOKPATUN»Z,

OrnpenejieHHOE BO3IEWCTBME Ha AaHTHIEMOKPATUYECKUE PEXHUMBbI MOTYT OKa3blBaTh M OTIE/IbHBIC
rocyaapcTBa. DTOT MOMEHT YYUTHIBACTCS TPU PEIICHUM BOIPOCA O MPU3HAHWK HOBOTO TOCYIapCTBa WU
MIPaBUTEILCTBA, a TAKIKE IIPU OIIPEACICHIUY YPOBHS OTHOIIICHUI ¢ HUM, BKJTIOYasl IIPaBOBEIC.

[NpyHUKMO HeMOKpPAaTHMM HMMEET He TOJbKO BHYTPEHHUI, HO M MeXAyHapoaHbiid acrekT. OH TpebyeT
PaBHOIO YBaXXeHUsI CYBEPEHHBIX IIpaB roCyJapCcTB HE3aBUCHMO OT CYILISCTBYIOLIMX MEXIY HUMU Pa3induii.
DTOT acleKkT HallleJ 3HAaYMTEJbHOE OTPaXEHHWE B OOIIEM MEXAyHapoAHOM TIipaBe. Maest meMokpatuu
MIPOHU3BIBACT BCE OCHOBHBIC IIPUHITUIIBI MEXAYHAPOIHOTO ITpaBa, OHa BorutonieHa B Ycrae OOH.

[MpyHUIMN nEeMOKpaTMM TECHO CBSI3aH C OCHOBHBIMU TPUHIMIIAMM MEXIYHApOIHOTO IIpaBa.
JleMOKpaTust — OfHA U3 TapaHTUi HenpuMeHeHUs cujibl. OHAa — HEOOXOAMMOe YCIIOBHE peaM3aliiu IIpaBa
Ha caMooIlpeaejieHre, IpaBa CBOOOAHO BBLIOMpaTh M pa3BUBATh CBOM ITOJIMTMYECKUE, COLMAIbHEBIE,
SKOHOMUYECKUE M KYyJbTYpHbIE CUCTEeMbI. [IpMHIMIT yBaxkeHUs IIpaB YeJIOBeKa MOXET ObITh peaan30BaH
TOJIBKO B YCJIOBMSX AeMoKpaTuu. COOCTBEHHO FOBOPS, OAHUM M3 OCHOBHBIX ITpaB YeJI0BEKa SIBJISIETCS IIPABO
Ha JIEMOKPAaTHIO.

OcoObIii MHTEpEC TPEACTaBISET CBA3b NMPUHIMIIA JIEMOKPATUM C TPUHIIMIIOM HEBMeENIaTebCTBA BO
BHYTPEHHUE Oesla. XeIbCUHKCKUA TOKyMeHT 1992 r. ompemenmi: «O0s3aTeNIbCTBA, MPUHSITHIE B 00JIaCTH
yeyoBeyeckoro uaMepeHuss CBCE, mpeiacTaBisioT HENMOCPEACTBEHHBIM M 3aKOHHBIA MHTEpPEC ISl BCEX
roCydapCTB-YYaCTHMKOB M HE SBJSIIOTCS MCKIIOYMTEBHO BHYTPEHHMM JEJIOM KaKOro-TO OJHOTO
rocygapctBa». [lomoOHOe TIO/IOXKEHUE OOBSICHSETCS TEeM, 4YTO JEeMOKpaTHsl pacCMaTpuBaeTcsl Kak
HeoOXoauMoe yCoBUe MUpa Mexny Hapomamu. Ilaprxckass xaptus s HoBoit EBpornbl 1990 r. comepxut
MOJIOKEHUE, COTJIAaCHO KOTOPOMY COOJTIOZICHNE M TIOJTHOE OCYIIECTBIIEHUE MPaB YeJIoBeKa paccMaTpUBaeTCsI
KaK «OCHOBA CBOOO/IbI, CIIPABEUIMBOCTH 1 MUPa».

M3 cka3aHHOro BHMOHO, CKOJIb CYILECTBEHHbIE IMEePEMEHBI IPOMCXOIAT B MEXIYHAPOIHOM IIpaBe B
pe3yabTaTe YTBEPXKICHMS B HEeM IIPMHIIMIIA neMokpaTuu. He MeHblllee BIMSIHME OKa3bIBACT ITPMHIIMII
JIEMOKPAaTUM M Ha TIPaBO TOCYAapCTB, BKIIIOYAsd KOHCTUTYLIMOHHOE. BeHckass BceMupHasi KOH(pEepeHIIus 1o
npaBaM yejoBeka 1993 r. momuepkHyja, 4YTO HU OTHO IOJOXEHHE HAIlMOHAJbHOrO, KYJbTYPHOTO U JaXe
PEUTHO3HOTO XapaKTepa He MOXeT ITpeodiagaTh Hajl MIpUHIMITIaMK BeeoOiiieii rekapaiyy npas yejioBeKa.

B peanmzanuy npuHLMIA JEMOKpPATUU AEIAIOTCS JIMILb IIE€PBbIE IIArv, HO 3a HUM Oyayiuee. ToJbKo
JIEMOKPATUYECKOE TOCYJAPCTBO CIIOCOOHO ITOOPOCOBECTHO BBHIMOJHSITH 00S3aTENbCTBA, COOIIONAs HOPMbI
COBPEMEHHOI0 MEXIyHapOAHOTo mpaBa. TOJIbKO OHO OyOET MOJHOIPABHBIM WIEHOM MEXIYHAapOIHOIO
Co0011IeCTBa.

§ 7. O0bIYHBIE HOPMBI MEKAYHAPOIHOIO NPaBa

HpI/I pacCMOTPEHUN TIPAaBOTBOPUYECKOIO IIpolecca Mbl YCTAaHOBWJIM, YTO B MEXIYHApOJAHOM IIpaBe

CYHIECCTBYCT JBa BUIa OOBIYHBIX HOPpM.
K TPAOAUIIMOHHOMY BHAY OTHOCATCs CJIIOKMBIIMECA B IIPAKTHUKE HEIMCA-HBIC IIpaBWjia, 3a KOTOPbIMU
CY6”bCKT bl IIPU3HAIOT IOPpUINYCCKYIO CHUIIy.

K HOBOMY BHIY OTHOCSITCSI HOPMBI, KOTOpPBIE TaKxKe SIBJISIIOTCS HEIMMMCAHBIMU MpaBUIaMM, TIpU3HABaeMbIMU
IOPUANYECKH 00sI3aTeIbHBIMU, HO CO3MAIOTCS OHU HE JUTMTEIbHON MPAKTUKOM, a B pe3ysbTaTe MpU3HAHMS
OIHOTO WJIM HECKOJbKUX IMpeleneHToB. Is co3maHuss HOPM BTOPOIO BHIa OCO0OE€ 3HAUYEHUE HMEeT
HOpMaTWBHas IIpaKTHKa, Korma HopMa (OpMYyJIHMpyeTcsl B HEIIPaBOBOM aKTe, Yallle BCETO B PE3OJIOLNU
MEXIYHApOIHOM OpTaHM3aIllN, a 3aTeM IIPHU3HAETCI B KaueCTBe HOPMBI MEXKIyHAPOIHOTO MpaBa.



HenonnManne stux pa3m/mm71 SABJIACTCA O,Z[HOVI M3 IIpUYnH pa3Hornacm7I B JOKTPHUHE, KOTOPbIC HC MOT'yT
HC 3aTparnBaTb IPAKTHUKY. B JOKTPHUHE IMOAYCPKUBACTCA, YTO OOBIYHEIE HOpPMbI — OJHa M3 Haunbosee
Ba>XHbIX 1 BMECTE C TEM CIIOPHBIX N IMPOTHUBOPECYMNBBIX H]I)O6JICM. HO—pa3HOMy OLICHMUBACTCA POJIb OOBIYHBIX
HOPM, UX MECTO B MEXIYHAPOIHOM IIpaBe.

MHOrve y4eHble CYMTaloT, YTO MEXAYHAapOoOHOe NpPaBo MOKOUTCSH B OCHOBHOM Ha oOblyae. HekoTopble nonaraiT, Y4To
obbluai — nepapxmyecky 6onee Belcokas dopmMa HOPM MeXAYHapPOAHOro nNpasa, Yem porosop (Ox. KyHu, CLUA). Hemanoe
4YMCNO aBTOPOB MPUAEPXKMBAIOTCSH UHOM TOUKMN 3peHust. Mo MHeHuio npodeccopa M.WU. Jlazapesa, «60NbLUMHCTBO YYeHbIX (Oa
no 3TOMy NyTW MAET 1 NpPakTMKa rocyaapcTB) CHMTAIOT, YTO B COBPEMEHHOM MEXAYHapPOAHOM MpaBe rNaBHbIM MCTOYHUKOM

ABNSIETCS MEeXAYHapOAHbIA [OroBOp, a MexXAyHapoaHbli obbl4ali — He rnasHbli»!. podeccop B. dpugman (CLUA)
nonaran, 4To obbl4an BCe MeHee oTBevaeT NOTPEOHOCTAM COBPEMEHHOIO MEXAYHapPOAHOIro COOOLLLECTBa.

C 3TUM MOXHO OBLIO ObI B KAKOH-TO Mepe COINIACUTBLCS, €CIM UMETh B BUIY TPaAWUIIMOHHBIA OObIUalA.
Ho, xax MBI BUIMM, BO3HHMKIIM COBEPIIEHHO HOBBIE CITOCOOBI (hDOPMUPOBAHUS OOBIYHEIX HOPM, KOTOpEIE
OTJIMYAIOTCS JUHAMU3MOM.

JymaeTcst, 9TO TJIaBHAS MPUYMHA pa3HOINIACUI 3aKJII0YAeTCS B pa3HBIX MPEACTaBICHMSIX HE TOJBKO 00
OOBIYHBIX HOPMax, HO 1 O CHCTeMe MEXIyHapoaHoro mnpasa. Eciay moa MexXXayHapomaHBIM ITpaBOM IIOHUMATh
BCIO COBOKYITHOCTb HOPM, PETYJIMPYIOIIMX MEXIyHAapOAHbIE OTHOIICHUS, TO, IEWCTBUTEILHO,
npeodaanaoIIMMU SBJSIOTCS HOPMbI JOTOBOPHBIE. Eciiu ke nMeTh B BUIy 00l1liee MEeXXAyHapOaHOE MpaBo, TO
OHO COCTOUT M3 OOBIYHBIX HOPM. 3ayacTyio oOlliee MPaBO OTOXIECTBIISIOT C OOBIYHBIM. OgHAaKO Hauboiee
pacpoCTpaHEeHHBIM, IOy, SIBISETCS TaKoe IOHWMAaHMe OOIIero MEXAYHAapOMTHOTO IIpaBa, KOTOPOE
OXBaTBIBaCT M HOPMBI YHUBEPCAJTBHBIX IOTOBOPOB. B TaKOM cMBIC/IE OHO OBUIO MCITOIb30BaHO 1 Komuccuei
MexayHapoaHoro mmpasa OOH?2.

OTHolleHe K OOBIYHOMY IIpaBy OOYCIOBJIEHO M MoauThdeckumu dakropamu. Ilocne obpasoBaHus
CoBeTcKOro rocyaapcTBa OHO BeCbMa CKENTUYECKU OTHECIOCh K CO3JaHHOMY J0 HEero OypxKyasHOMY MpaBy U
COWIO, UYTO €T0 OTHOIIECHUS JTOJIKHBI PETYIMPOBATHCS TOrOBOpaMU. DTa ITO3ULIMS CKa3ajdach U Ha COBETCKOM
JOKTpWHE MEXIyHapomHOTo IpaBa. McTopuss B KaKOM-TO Mepe IMOBTOPUJIACH ITOCNIe 00pa30BaHMS HOBBIX
TOCYIapCTB B pe3yJibTare AeKojoHn3anuu. [1paBma, Bo3pakeHUs BEIABUTAINCH HE IIPOTUB (DOPMBI OOBIYHBIX
HOpM, a TIPOTUB UX colepkaHMs. BepHOCTh OOBIYHBIM HOpMaM, OTBEYAIOIIMM MHTEpecaM BCeX IroCcydapCTB,
IMOIYEPKUBAETCS B JOKTPUHE U IMPAKTUKE HOBBIX TOCYIapCTB!.

BaxxHOCTh OOBIYHBIX HOPM OIPEAEISIETCS TEM, UTO OHU CIy>KaT OCHOBHBIM CTPOUTEIbHBIM MaTepUuaioM
JUIST OOIIETO MEXXAYHApOTHOTO MpaBa. OOBIYHEIMA HOPMaMH SIBJISIIOTCS OCHOBHEIC TIpUHIMITEL. Berka ponb
OOBIYHBIX HOPM M B OTpacCisIX MEXIyHapogHoro mpasa. Mcciemys Ty WM WHYIO OTPAacib, CIEIIHATACTBI
KOHCTATHPYIOT BaXXHYIO POJb OOBIMHEIX HOpM. [lo mMHenmio C.B. UepHWYEHKO, CAaHKIIMM OTHOCSITCS K
obnacT MexXmyHapogHoro oObryas. B.A. MazoB mnpuinen K BBIBOAY, 4YTO OOJBIIMHCTBO IPaBUII
OTBETCTBEHHOCTH YCTaHABIMBACTCSI OOBIYHBIM ITPABOM.

Oco0bIit UHTEPEC MPEACTABISET TO 00CTOATENbCTBO, UTO OOBbIYAI0 NTPUHAIIEKUT BaXKHOE MECTO B HOBBIX
OTpaciISIX MEXIYHAPOTHOTO IpaBa, TaKMX KaK KOCMHMYECKOEe ITPaBO, a TakKKe B aKTMBHO Pa3BUBAIOIIEMCSI
SKOHOMWYECKOM 1 (DMTHAHCOBOM IIpaBe.

CremoBareIbHO, HET OCHOBAaHWM IIPEyBEIMYMBATH POJIb TOTOBOPHBIX HOPM 3a CUYET OOBIYHBIX M
Hao00poT. ['TaBHOE — BBISICHUTH 3HAYECHUE KaXKIOT0 U3 3TUX BUIOB HOPM U UX B3aUMOIEHCTBHE.

[ToBbIIeHME 3HAUMMOCTU OOBIYHBIX HOPM JIeJIaeT aKTyaJIbHOI 3a1auy o0ecredeHUs TOCTaTOUHO YETKOTO
perynupoBaHusl MX (QyHKIMOHMpoBaHMs. IIpolecc co3maHuWs M OCYIIECTBICHUS OOBIYHBIX HOPM
peryaupyetcst ooblyaeM. PasymeeTcsi, ObLIO Obl XeJaTeJbHO KOAW(MULMPOBAThL COOTBETCTBYIOLLIUE HOPMBbI,
OJTHAKO 3Ta CJI0XKHAas TeMa Jaxke He BKIIIoUeHa B IJIaH paboTel Komuccnn MexxayHapomHoro mpasa OOH.

Beixom u3 co3maBIIeToCs IIOJNOXKEHWS BHIWTCS B TOM, 4YTOOBI IIPUMEHHUTh II0 aHAJOTUM
KOIU(MULIMPOBAHHOE ITPaBO MEXIYHAPOIHBIX JOrOBOPOB. BeHCKMe KOHBEHIIMHK O MpaBe 10roBopos 1969 1. u
1986 r. 3akpenmiIv He TOJbKO MpaBuWiia, OTpaxalollue CreluduKy T0oroBOpoB, HO U IpaBUJja, OOLIME IS
BCEX MEXIyHAPOIHO-IIPABOBBIX HOPM. B 3TOM HET HMYero ynuBUTEIbHOTO. JIOrOBOPHbBIE M 0OBIYHBIE HOPMbI
001a7a10T eIUHON IOPUANYECKON TPUPOION U OCYILECTBISIOTCS HA OCHOBE €AUHbIX MpUHLUIOB. [ToaToMYy,
B3IB 3a OCHOBY BeHCKMe KOHBCHIIMM, TIOIIpodyeM  c(OpMyIHpOBaTh OCHOBHEIC ITpaBHIIA
(GYHKIIMOHUPOBAHMUS OOBIYHBIX HOPM.

Kaxmoe rocymapcTtBo obiamaeT paBHO CyBepeHHBIM IMPaBOM y4aCTBOBAaTh B CO3JaHUU OOBIYHBIX HOPM.
ITpaBOCIIOCOOHOCTh MEXIYHAPOMHBIX OPTraHU3alldil B 3TOH 00JACTU OIpEAeIseTCs €€ y4peAuTebHBIM
aKTOM UM IIPaKTUKON €ro peaau3alniu.

J10KHOCTHOE JIMIIO YUIM OpraH CUYUTAIOTCS MPEACTABIISIONINMI TOCYIapCTBO WIIM OPTaHW3aINIO B IESIX
GopMUpPOBaHUS MW TPUHSTUS OOBIYHBEIX HOPM, €CJIM M3 3aKOHOIATEIhCTBA WM aKTOB OpPraHU3ally, a
TaKKe TPaKTUKU X PeaIM3alliy SIBCTBYET, YTO OHM PACCMATPHBAIOTCS B TAKOM Kad4eCTBE.

OOblyHAsAT HoOpMa OOIIEro MEXIYHApOOHOIO IpaBa IIPUHMMAETCS OOJIBIIMHCTBOM TIOCYAapCTB,
MPEACTABSIONIUM TJaBHbIe (QOpMBI IMBWIM3ALMM W OCHOBHBIC IIPaBOBBIE CHUCTEMbI MHpa, T.€.
MEXIYHapOIHBIM COOOIIIECTBOM B LIEJIOM.

PernonajibHbie W JIOKAJbHbIE OOBIYHBIE HOPMBI TIPMHUMAIOTCSI C COTJIAaCHUS BCEX HEMOCPEICTBEHHO
3aMHTEPECOBAHHBIX TOCYIapCTB WJIM OPTaHU3AIIHIA.



Cornacre cyobeKTa Ha 00S13aTEIBHOCTD IIJIT HETO OOBIMHOM HOPMBI OOIIETO MEXIYHApOTHOTO IIpaBa
MOXET OBITh M3BSBJICHO ITyTEM SICHO BBIPAKEHHOTO WJIM MOJIMAJIMBOTO MPU3HAHMSA (OTCYTCTBHE ITPOTECTA).
Cortacue ¢ perMOHAIbHOM UJIM JIOKAJIbHOM OOBIYHOM HOPMOIA JOJIKHO OBITh SICHO BBIPAXKEHHbBIM.

CyObeKT He MOXET CChUIAThCS Ha ITOJIOXEHHUs CBOETr0 BHYTPEHHETO IIpaBa B KaueCTBE OIlpaBIaHUsS
HEBBINTOTHEHUSI OOBIYHON HOPMBI.

OObIuHasE HOpMa HeoOsI3aTebHA JJIsl MPU3HABIIETO €€ CyObeKTa B OTHOLIEHUU JII000ro ACHUCTBUS WU
¢akTa, KOTOphIe IMEJIN MECTO A0 TIPU3HAHUS.

OOBIYHAs HOpMa IOJDKHA TOJKOBATHCS ITOOPOCOBECTHO B CBETE ¢¢ OOBEKTAa M IEIM, C YIETOM BCeX
JTIOKA3aTeJIbCTB €€ COIepKaHM, B IyXe OCHOBHBIX Iiejieit n mpuHIMMIoB YcraBa OOH. Hapsimy ¢ mepBUYHBIM
coiep:KaHMEeM HOPMBI YIYMTHIBAIOTCS:

e j1I000€ ocaeayrniee CorIalmcHmue Mexny OOJIBILIMHCTBOM CYG’I)CKTOB OTHOCUTEJIBHO TOJIKOBAHMA HOPMBI WIHN €€

MPUMEHEHUS;

e TJIocicaymrouiada nmpakTuka NpuMEeHEHUA HOPMbI, KOTOpasa YCTaHaBJIMBACT COITAlICHUC CY6’I)€KTOB OTHOCUTEJIBHO

€€ TOJIKOBAaHUS,

e JTI00OBIE COOTBETCTBYIOLIIME HOPMbBI MCKAYHAPOJHOTO IIpaBa, IPUMECHACMBIC B CHOIICHUAX MEXIY CY6'I)CKT3,MI/I.

OO6bIYHAsT HOpMa OOIIEro MEKAYHApOMTHOTO IpaBa MOXET OBITh M3MEHEHA TOJBKO MEXIYHAPOTHBIM
COOOIIECTBOM B 1IEJIOM.

JBa WIM HECKOJbKO CYOBEKTOB MOTYT COIJIAaCUTbCS M3MEHUTb WM TNPUOCTAHOBUTH JEUCTBUE
IHUCITO3UTUBHOM HOPMEBEI OOIIEr0o MEXIYHAPOTHOTO IpaBa B CBOMX B3aMMOOTHOIICHUSX, €CJIM TaKOe
W3MeHEeHUeE:

® HC BJIMACT HA I1OJIb30BaAHUEC APYTUMHA Cy@beKTaMI/I CBOMMM IIpaBaMM, BLITCKAIOIUMU U3 II&HHOﬁ HOPMBbI, WJIW Ha

BBINIOJIHEHHE MU CBOUX OOSI3aHHOCTEN;

e He ABJIAETCS HECOBMECTUMBIM C OCYILIECTBIEHUEM LIEJIENH HOPMBI.

IIpexpaineHue IeCTBUAS JOTOBOPa, COMEPKABIIET0 OOBIYHBIC HOPMEI, HE BIUSIECT Ha AeiICTBUTEIIBHOCTD
3TUX HOPM.

IIpexpamenre 0OBIMHOM HOPMBI OOIIETO MEXKIYHAPOIHOTO IIpaBa (KaK M ee M3MEHEHNE) MOXET UMETh
MECTO TOJIbKO C COTJIacHsI MEXAyHapOIHOTO COOOIIECTBA B LIEJIOM.

OTKa3 OTOEIbHOIO CYOBEKTa OT IPUHATON MM OOBIYHON HOPMBI JOIYCTUM JIMIIL B TOM CIydae, €CIIh
TaKasl BO3MOXHOCTh BBITEKAET U3 e¢ XapaKTepa.

CyliecTBeHHOE HapyllleHHe OOBIYHON HOPMBI OOIIEro MEXIYHapOIHOIO IpaBa OJHUM U3 CyOBEKTOB
JaeT APYTUM CYOBeKTaM IIpaBO IO COTJIAaCOBAHWIO IPUOCTAHOBUTH €€ NCHCTBUE B CBOMX OTHOIICHUSX C
MpaBOHAPYIIUTEIEM.

IIpexpamenue neiicTBUASI OOBITHOM HOPMEI B COOTBETCTBUU C MEXKIYHAPOIHBIM IIPABOM:

o OCBOﬁO)KI[aeT CY6'I)GKTOB OT 00513aTeJILCTBA BBITIOIHSTD €€ TIpCaANMUCaHusI,

e He BIMSAET Ha IIpaBa, OOS3aHHOCTM WM IOPUIMYECKOE IIOJOXEHUE CYOBEKTOB, BO3HMKIIME B pE3yJbTare

BBIMTOJJHECHWA HOPMbI 10 €€ IIPCKpallCHUA.

§ 8. ToroBopHbIe HOPMBI

JloroBopHasi, WM KOHBEHIIMOHHAs, HOpMa IIPEACTABISECT CO0OIl IPaBMIO, KOTOPOE COMEPKUTCSI B
MEXIYHApOIHO-TIPaBOBOM JOTOBOPE, IIPUAAIONIEM i IOpUINIECKYIO CHITY.

B cooTBeTcTBUU C OOIIMM MEXIYHapOIHBIM ITPaBOM IIOTOBOpHAasi HOpMa IIPE3IOMMPYET, YTO BCE ee
conmepXkaHve o0JamaeT PUINIECKOW CUJION, eciu MHOe He OyneT mokazaHo. [ToaToMy BaXHO OT/IMYATh
MOJUTUYECKKME TOTOBOPEHHOCTU OT MEXIYHAPOIHO-IIPABOBBIX TOrOBOPOB. PelnaoimuM ¢hakTopoM SBISETCS
HaMepeHMe CTOPOH, a CYIST O HeM IIpekae BCero mo hopMe aKTa.

Posib moroBopoB HEyKJIOHHO pacTeT. Ocob0 oTMedy POCT Yucia MHOTOCTOPOHHMX M JaXXe BCEOOIIuX,
YHUBEPCAIBHBIX JIOTOBOPOB, B YaCTHOCTH M KOAM(UKAIMOHHBIX'. OIHAKO 3TO BOBCE HE O3HAYAET, UTO
JIOTOBOPHBIC HOPMBI CTAHOBSITCS 00JIee BaXKHBIMM, YeM OOBIYHEIe. [TpUHITNIT 1OOPOCOBECTHOTO BHITTOTHEHUS
00513aTe/IbCTB Ha TIEPBOE MECTO CTABUT OOIIENpU3HAHHBIE HOPMBI, 2 Ha BTOPOE — JIOTOBOPHI, IIPUTOM
JIeUCTBUTEIBHBIC COTIACHO OOIIEeIPU3HAHHBIM IIPUHIIMIIAM 1 HOPMaM.

HeT cmbicna nNpoaosxatb Crop O TOM, Kakoi BUA, UCTOYHMKA MEXAYHapOOHOro npasa BaxHee. [NaBHOE 3HaveHue
nMmeeT To0 MeCTo, KOTopoe 3aHnMatoT 00OblYyHbIE NN JA0OroBopHbIe HOPMbI B Me)K,D,yHapOJJ,HO-I'IpaBOBOVI CUCTEME: ABNAOTCH

OHV MMMNEPATUBHLIMU U ONCMNO3UTUBHBIMU, YHUBEPCAIbHBIMWU UK JIOKASIbHBIMW, KacaloLMMNCS 3anpeLLeHnst UCMbITaHni
A0EePHOM0 OPYXMS UK KyNbTYPHOr0 o6MeHa v T.4,.

B nokTpuHe u3AaBHA PACIpPOCTPAHEHO JeJIeHWe JOTOBOPOB HA JIOTOBOPBI-3AKOHBI U OTOBOPbI-CIEIKH.
CTOPOHHUKHM TAKOTO I10IX0/1a HEPEAKO YTBEPKAAIOT, YTO UCTOUHMKAMU MEXAYHAPOIHOTIO IIpaBa MOIYT ObITh
TOJILKO TiepBble. PasHuily Mexmy HoOpMaMM OOINMX MHOTOCTOPOHHMX KOHBEHLMI M JIBYCTOPOHHUX
JIOrOBOPOB €/1Ba JIX MOXXHO OTpMUaTh. OIHU SBISIOTCS OOLIMMU HOPMaMU, OIPyrue peryaIupyloT JIOKaJIbHbIC
oTHoueHus. Ho U Te u JApyrue ocraioTcs MeXIyHapONHO-NPaBOBbIMU HopMamu. CieaoBaTelbHO, U



JBYCTOPOHHHME [JOTOBOPHI MOTYT OBITh MCTOYHHMKOM MEXIYHAPOJHO-IIPABOBBIX HOPM, IIpaBAa, TOJIbKO
JIOKAJIbHOTO XapaKTepa.

OcHOBHast 0COGEHHOCTD TOTOBOPHBIX HOPM 3akjodaercs B ux gopme. OHU 00/1a1a10T IIPEUMYILLIECTBAMU
nucaHoro mnpasa (jus Scripfum) W yXe B CWIYy 3TOrO IPEACTaB/SIIOT COOOM He3aMEHMMbII MHCTPYMEHT
MEXIyHapOAHO-TIPAaBOBOTO  DPEryJIMpOBaHMS.  YCJIOXHEHUE  MEXIYHApOMHBIX  OTHOIICHUN W
MHTeHCUDUKAIYS UX PETYJIMPOBAHUS TIPEIbSABISIOT MOBBIIEHHBIE TPEOOBAHUSI K TOYHOCTH, KOHKPETHOCTH
HopM. B pesynbTare perynupoBaHue Bce OONbIIET0 OObeMa MEXIYHAPOAHBIX OTHOLICHUN MOXKHO
rapaHTUPOBATh JIMIIb C IOMOIIbBIO JTOrOBOPHBIX HOPM, KOTOpPbIe OOECIIEYMBAIOT YETKOE PEryJIMpOBaHUE
HEPEIKO C UCIOIb30BaHUEM reorpaduyeckux Kapt, rpadukos, uudp, popmya u T.11.

PasBuTte crenuasiM3MpoOBaHHOTO COTPYAHUYECTBA TpeOyeT CrelMau3UMpOBaHHOIO IpaBa —
BO3IYIITHOTO, KOCMUYECKOTO, TPAHCIIOPTHOIO 1 Ap. MHOrMe BaXkHelIe 00JacT COTPYIHUYSCTBA BOOOIIIE
HEMBICJIMMBI 0€3 JOTOBOPHBIX HOPM, HallpUMep COKpallleHWe BOOPYKEHHBIX CUJI, BOIIPOCH 0€30MacHOCTH,
MMPHOE yperyjaupoBaHue u aAp. HeoOXoquMBIM MHCTUTYTOM CTaId MEXIYHAPOIHbIE OPraHU3allMi, OCHOBY
00pa3oBaHus U IeITEIbHOCTY KOTOPBIX CO3Ia€eT JOTOBOPHOE IIPaBO.

BaxHbIM Ka4yecTBOM [JOTOBOPHBIX HOPM SIBJISIETCS CTAOMJIBHOCTh MX colepxaHusi. Iloatomy oHHU
o0ecreyrBaloT AOCTATOYHO BBICOKUIA YPOBEHb MPEACKA3yeMOCTH IIOBEACHUS Yy4aCTHUKOB. Ilpomecc
CO3IaHUs JOTOBOPHBIX HOPM OTIMYAETCS AEMOKPaTu3MOM. B HeM Ha paBHOIl OCHOBE YYaCTBYIOT BCE
3aMHTEPECOBAHHBIC TOCYyIapCcTBa, OTCTPaHEHWE OT yJyacTHs JII0OOro M3 HUX HelpaBoMepHo. IlpaBma, B
SKU3HM BCE HE TaK MPOCTO, U 10 BOMPOCAM yJYacTUsI BO3HUKAIOT CITOPhI. TeM He MeHee KaXI0e rocyIapcTBoO
CaMOCTOSTENLHO PEIIAeT BOIPOC O MPUHATHY JOTOBOPA, a MPU OTPULIATEIEHOM PEIIEHNH OHO HE CBSI3aHO
€ro IOCTAHOBJICHUSIMU.

Bce Gosee BhicOKMe TpeGOBaHMS IPEIbSABISIIOTCS K KauyeCTBY, K HAay4HO 0OOCHOBaHHOCTUM HOpM. B
5TOM OTHOLIEHMHM KOAM(MUKAIMOHHbIE KOHBEHIIMM KaK MCTOYHUK OOIEro MeXIyHapOJHOro mpaBa He
HMMEIOT ceOe paBHBIX, TOCKOJIBKY TOTOBSATCS IIPU HEMOCPEACTBEHHOM YYacTHM OOJIBIIOrO Yucja YYEHBIX U
ONBITHBIX IOPUCTOB. Jlaxke co3maBaeMble Ha OCHOBE PE30OJIIONUI MEXIYHAPOAHBIX OpPraHU3aluii 0ObIYHbIE
HOPMBI YCTYIIalOT UM, TaK KaK CaMM PE30JIIOLMU B OOJBIIMHCTBE CIy4yaeB JUIIEHBI COOTBETCTBYIOLIE
Hay4YHOM ITOATOTOBKH.

JloroBopHO€ HOPMOTBOPYECTBO XapaKTEPM3YeTCsl lieJeHAIPaBICHHOCTbIO, IIPOrPaMMUPYEMOCTHIO.
JloroBOpHbIE HOPMBI 00J1aHal0T OOJBIIMMU BO3MOXHOCTSMM JIJISI MEPECTPOMKM CYIIECTBYIOIIMX U
YCTAHOBJIEHMSI HOBBIX OTHOIIeHMiI. [TIo Mepe Toro Kak mepeld MeXIyHAapOOHBIM COOOIIECTBOM OymyT
BO3HUKATh BCe OoJiee CIOXHBIE MPOOIeMbl, HYXKIAIOIIUECsS B PAAMKAIbHOM pellleHUH, OymeT Bo3pacTaTh U
POJIb JOTOBOPOB.

OrnpeneeHHOCTb OOTOBOPHBIX HOPM 0O0Jieryaer HuX MpMMEHEHME, a TakKe KOHTPOJIb 3a HX
ocymiectBienreM. Ocobasi  rocylapCTBEHHO-IIpaBoBasi — IIpolieaypa  o(GoOpMJICHMS  CODJIaCUS  Ha
0043aTeNbHOCTL  IOrOBOpa  (paTMKaUMsa W ApPYrde CIOoCcOObI) TMPHUAAET AOTOBOPHBIM — HOpPMaM
JOTIOJTHUTEIbHBI aBTOPUTET BO BHYTPMIOCYIApPCTBEHHOW cdepe, obierdaeT MX B3aUMOACUCTBHE C
BHYTPEHHUM IpaBoM. BITOJIHE OHSITHO, YTO, K IIPUMEPY, CYAbE MPOILEe MPUMEHUTD IIPABUIIO, 3aIIMCAHHOE B
JIOrOBOPE, YeM HETIMCAHYIO OOBIYHYIO HOPMY.

§ 9. B3anMocBsi3b 00bIYHBIX ¥ JOTOBOPHBIX HOPM

PaccmarpuBast 0cOGEHHOCTH OOBIYHBIX M JOTOBOPHBIX HOPM, HEJIb3sT OOOMTH BOIIPOCH MX B3aUMOCBS3H.
ITomuMo yXe CKa3aHHOTrO, IIPeXIe BCEro CjeayeT MOTYEpPKHYTh OOJIbIIOE IIPAaKTUYEeCKOe U HaydHOe
3Ha4YEeHME TTPOOIEMBI.

B noxkTpuHe CyllecTBYIOT pa3UyHblie MHEHUS OTHOCHUTEIbHO B3aMMOCBSI3UM OOBIYHBIX M TOTOBOPHBIX
HOPM M UX pOJM B 3TOM TMpoliecce. BmecTe ¢ TeM IoydaeT pacIrpocTpaHEHHE YOeXIeHHOCTb B
HEepa3phIBHOCTH CBSA3M IBYX BHUIOB HOPM M €€ HEOOXOIUMOCTH IJIsT (YHKIIMOHMPOBAHUS MEXKIYHAPOIHOTO
Tpasa.

VraybneHue B3aMMOCBS3M OOBIYHBIX M JOTOBOPHBIX HOPM HE BeIeT K MUX CAWUSHMIO, K ITOSBICHUIO
Kakoro-to rudpugHoro Buma HopMm. I'M. Tynkun u K. Bonbdke OTHecIM K «CMEHIaHHBIM, OOBIYHO-
JIOTOBOPHBIM» HOPMaM TaKHe, KOTOPbIE CYILIECTBYIOT U B IOTOBOPHOI, 1 B 00BIYHOM (hopMme.

IIpenmaraemMerit TepMUH MOXKET OBITh IPUHSIT KaK YCIOBHEIN UIST 0003HAYEHUS] HOPMBI, CYIIIECTBYIOIIEH
¥ B OOBIYHOI, I B TOTOBOPHOU (DopMe ¢ MACHTUIHBIM colepXaHneM. Ho HM 0 KaKOM TpeTheM, CMEIITaHHOM
BHUIIe HOPM He MOXeT OBITh U peud. Ilocie 3aKkperuieHrsI B 10roBope OOBIYHASI HOpMa HE YTpauylBaeT CBOETO
xapakrepa. OHa MpPOAOKAET CYIIECTBOBaTb KaK OObIYHAs. JIJg OmHUX TOCyoapcTB TaKue HOPMBI
00s13aTeIbHbl TOJIBKO KaK OOBIYHBbIE, a JJIsl APYTMX, YYACTHUKOB JIOTOBOpa, — U Kak AoroBopHbie. [lo
MHEHMIO psiila aBTOPOB, B MOJOOHOM cCllydyae BO3HMKAeT ABOMHAs MpaBOBasi OCHOBA IOPUIMYECKOU CHUIIBI
HopM (I'.M. Janunenko, P. Ixxennunre, Jx. ®uimMopuc).

CkasaHHOoe noarsepxaaetcs u npaktukon MexayHapogHoro Cyna OOH. B pewenun no peny «Hukaparya npotus
CLUA» Cyn, oTMETUA, H4TO NPUHLUMNLI 06LLEero 06bI4HOro Npaea «0CcTaloTCsl 06a3aTesIbHbIMM B KAYECTBE TakOBbIX, HECMOTPS Ha



TO 4TO OHM OblIM BK/IOYEHbI B JOrOBOPHO-MPaBOBbIE MOCTAHOBMEHUS». [laxe ecnu rocyaapcrtBa CBsA3aHbl HOPMaMu «Ha
YPOBHE KakK AO0roBOPHOro, Tak M OObIMHOrO MEXAyHapoOHOro npaBa, TO TEM HE MeHee 3TU HOPMbl COXPaHSIOT CBOE
pasgenbHOe CyLecTBOBaHNE» !,

IIpekpaienune OeiCTBUSA OOroBopa He MaeT OCHOBAHMIA IS OTKa3za coOJoIaTh OOBIYHYIO HOpPMY,
KoTopast Oblia 3apMKCHpoBaHA TaAKUM JOroBOpoM?. JlyMaeTcs, OMHAKO, YTO B Cliyyae HapyIIeHUS OTHUM
rocyaapcTBOM OOBIYHON HOPMBI JAPYroe rocylapcTBO MOXET U30paTh B KAYECTBE KOHTPMEPHI BPEMEHHBII
OTKa3 OT COOJTIOIEHUS He TOJIBKO HapYIIEHHON HOPMBI, HO M1 HOPMBI, KaK-TO C HEIO CBSI3aHHOI.

IIpu ompemeacHNMM COOTHOIICHMSI ITOTOBOPHBIX M OOBIYHBIX HOPM cchUTaoTcsl Ha cT. 38 Craryra
Mexnaynapogtoro Cyma OOH, koTopast Ha IlepBoe MeCTO ITOCTaBIUIa KOHBEHIINH. JlyMaeTcsl, YTo B JaHHOM
clyJyae 3TO OOBSICHSIETCS TeM, YTO KOHBEHIIMS YeTKO (hOpMYyJIHUpPYyeT HOPMY, HEOCIIOPMMO TOKA3bIBACT €e
MPUHSITUE CTOPOHAMU M, HAKOHEl, sBJsIeTCS KakK Obl crelaibHoii HopMoil (lex specialis), KoTopas
MOJIEXXUT MPUMEHEHUIO MIPU PACXOXACHUM C HOPMOI O0IIE.

B mokTpuHE M IpaKTHUKEe BO3HUKAET BOIIPOC O JOMYCTHMOCTH OTOBOPOK K JOTOBOPHBIM IOCTAHOBJICHHSM,
KOTOPEBIE COIepKaT OOBIYHBIE HOPMBI OOIIIETro MeXXIyHAPOTHOTO IpaBa. I10CKOIbKY Takne HOPMBI 00/IagaoT
YHUBEPCATbHOUM 00S3aTeIbHOM CHJION M MOTYT OBITh M3MEHEHHI JIMIIh MEXIYHAPOIHBIM COOOIIECTBOM B
LIEJIOM, TO OTOBOPKM K COAEpKAIIMM UX IIOCTAHOBJICHUSIM JOT0BOPA JIMILIEHBI I0PUINYECKOM CUJIbI'.

B noxrtpuHe ucciaenyercs B3auMOCBS3b OOBIYHBIX M TOTOBOPHBIX HOPM IPEMMYIIECTBEHHO B Ipoliecce
npaBoTBOopyYecTBa. OJHAKO 3Ta CBSI3b MMEET CEePbEe3HOE 3HAaueHMEe M B MpOIleccCe IMPaBOOCYIIECTBICHUS.
Henb3g He 3aMeTUTD, YTO TIpobJIeMa peaTu3aluil OOBIYHBIX HOPM OTHOCHUTCS K YHCITy HauboJiee CIOKHBIX 1
HanMeHee M3ydeHHBIX. Mexmy TeMm, Kak otMmetwy MexnyHapomabiii Cyn OOH, mpmMeHeHHMEe OOBIYHBIX
HOPM MMEET CBOIO CIICLIN(DUKY.

JloroBopHI CiIyXaT CpeACTBOM OCYIIIECTBICHMSI HOPM OOBIYHOTrO mpaBa. OHU YKPEIUISIIOT UX aBTOPUTET,
MPUIAIOT UM YETKYIO0 (POPMY, KOHKPETUZUPYIOT COEPXKaHUE, ONMPEILISIOT CIIOCOObI MPOBENESHUS B KU3Hb.

ITpu npuMeHeHUU HOPM HEPENKO BO3HMKAET MpobjieMa COOTHOILIEHUS TOTOBOPHBIX M OOBIYHBIX HOPM C
pa3HBIM colep:KaHWEeM, HO 0 OJHOMY M TOMY Xe Bolpocy. Kak MbI Bumeln, OOIIWIA JOTOBOP MOKET
OTMEHUTD OOBIYHYI0 HOpMY. Mcxomst m3 paBHOI CHMJIBI IBYX BUIOB HOpM, KoMmuccnst MexXXayHapomHOTO IIpaBa
OOH B mpoekre craTeifi O IIpaBe JOTOBOPOB IIPEOYCMOTPEIa BO3MOXHOCTh WM3MEHEHMS IOTOBOpa
«BO3HMKILIEd B AajibHEWIleM HOBOW HOPMOM OOBIYHOIO IpaBa, OTHOCSILEHCS K BONpOcaM, KOTOPBIM
ITOCBSIICH JIOrOBOP, U 00sI3aTeIbHOM IJIsT BCeX yJaCTHUKOB». OIHAKO B CBOMX OT3bIBaX Ha IMPOEKT CTaTeil
MPaBUTEILCTBA BHICKA3IUCH IPOTUB ITOTO MOJOXKEHMUS.

IIpencraBisieTcsT, YTO B KadecTBe OOIIEro IIpaBWJia JOTOBOpPHAs HOpMa JOJDKHA WM3MEHAThCS W
IIOTIOJTHATHCS B TOM XK€ SICHO BBIpaXXeHHOU (opme, B KaKoil OHa OblIa IPHHSTA, T.€. KOHBCHIIMOHHBIM
myTeM. OTHAKO 3TO He UCKIIIOYAeT MPUHINITHAIBHON BO3MOXHOCTA N3MEHEHUS TOM WJINM MHOM TOTOBOPHOM
HOpPMBI BHOBb BO3HUKIIEH OOBIYHONM HopMmoii. KomMuccuss MeXIyHapogHOTO IIpaBa IIpHBeIa HeMaso
MomO0OHBIX (hakToB!. MOXKHO HAIIOMHUTB U O CIydYasix, KACArOIIMXCsl TAKOTO OCHOBOIOJIAaraillero 10ropopa,
kak YcraB OOH, Hanpumep pacuumpeHue nojiHoMmouuit Coera bezonacHocTH, KOTOPBI cTajl MPUHUMATD
pellleHrs O MUPOTBOPYECKUX OIepalusix, Y4pexaaTb MeEXIyHapoOHbIE YrOJOBHBbIE TPUOYHaJIBI U Ap.,
HECMOTPS Ha TO YTO Y CTaBOM 3TO He TIPEAYCMOTPEHO.

IIpaBuTenbcTBa BO3paXald IIPOTUB YCTAHOBJICHMS COOTBETCTBYIOIIETO OOIIETO IIpaBMIIa, OIacasch
ocJiabJeHUs CTaOUJIBHOCTH JOTOBOPHBIX HOPM. 1o TeM ke coobpakeHussM BeHckast KoHdepeH1IUs 1o paBy
MEXIyHapOIHBIX TOTOBOPOB 1968—1969 IT. OTKIIOHMJIA TTPOEKT CTaThH, IMPEAyCMAaTPHUBABIIICii BOBMOXHOCTh
M3MEHEHUs 1OroBopa Mocjaenyolleil MpakTUKONM ero MpuMeHeHM s, YCTaHaBIMBAIOIIIE! coracue rocy1apcT
W3MEHUTh ero IocTaHOBIIeHUs. (OOOCHOBAHHOCTH TaKOM OCTOPOXHOCTH IIOATBEPKAACTCSI MHOTMMU
daxramu.

MexayHapogHOU apOUTpaXKHOM MpPaKTHKE M3BECTHBI PEIICHMS, ITPU3HAIONINE BO3MOXHOCTH OTMEHBI
JIOTOBOPHBIX TOCTaHOBJIEHUI oObldaeM. B apOutpaxkHom pemeHuun 1977 1. mo geny o pa3rpaHUYEHUU
KOHTMHEHTaJIbHOTO 1esibda Mexny Bemnkoopuranueit, CeBepHoit Mpnannueii u @paHiyeii roBOPUTCS O
MPU3HAHUY 3HAYEHUS Pa3BUTUSI MOPCKOTO TpaBa U «BO3MOXKHOCTH TOTO, UTO Pa3BUTUE OOBIYHOTIO ITpaBa Mpu
OIIpeACICHHBIX YCIIOBUSIX MOXET CBHAETEIBCTBOBATh O COINIACMU 3aMHTEPECOBAHHBIX TOCYHApCTB Ha
M3MEHEHNE WIH JaXe MpeKpalleHre paHee CYIIECTBOBABIINX JOTOBOPHBIX IIPaB U 00S3aHHOCTEN»2.

Kak BummMm, momyckas M3MeHEHHE JOTOBOpa OObIYaeM, apOUTpaK MOTYepPKMBAECT HEOOXOMUMOCTH IS
3TOrO COIJIaCHsI 3aMHTEPECOBAHHBIX TOCYIApPCTB. DTOT MOMEHT B aHAJIOTUYHOM Jiejie O LIebde MoaTIepKHYII
u MexnyHapoaHbiiit Cya. OTMETUB, YTO MHOITOCTOPOHHUE KOHBEHIIUM UTPAIOT BaXXHYIO POJIb B OTIpee/eHUN
00BbIYHBIX HOPM, Cya 3asBWI: «AKCMOMAaTUYHO, YTO CYIIECTBO OOBIYHOTO MEXIYHAPOIHOrO IpaBa CleayeT
MCKATh MPEX/E BCETO B PEAIbHOM MTPAKTUKE U B OPINio juris».

HM3meHenne wim 3aMeHa OOBIYHOW HOpPMBI ITOTOBOPHOII HE IIPOMCXOOUT aBTOMATHMYECKH, a
OCYIIECTBIISICTCSI B TOPSAKE, IPUCYIIEM HM3MEHCHMIO OOBIYHBIX HOPM BooOmIe. [oroBop, B TOM YHCIIe
KOMU(MDUKALIMOHHBIN, BBICTYIIAaeT B TaKUX ClydasxX KaK IpakKTHUKa M KakK JI0Ka3aTeJIbCTBO HaMEpeHUS
YYaCTHUMKOB U3MEHUTb COOTBETCTBYIOIIIME OOBIYHBIE HOPMBI.

ITpusHaBasi NMPUHUMIMAIBHYIO BO3MOXHOCTH CO3JaHUS HOPM OOILEro MEXIYHapOJHOIo IpaBa C
TTOMOIIIBIO TOTOBOPOB, MexkmyHapoaHblii Cyl BEIIBUTAET CICAYIONINE KPUTECPUM:



® TJIOJIOXKECHHE OOToBOpa JOJKHO HOCHUTH HOpMOOGpaByIOH_[I/IIL/'I XapakTe€p B OTHOUICHUN 06]1[61"0 MEXIAYHapOIHOTO
IpaBa, T.€. JOJL2KHO OBITH NPUTOIHBIM IJI 3TOro IO COACPXKAHUIO U BbIpaXaTb COOTBCTCTBYIOIICC HAMCPCHUC
YYaCTHUKOB;

e Oynyus KOHBEHLIMOHHOW IO CBOEMY IMPOUCXOXKICHUIO, HOpMa BKJIIOUAETCSI B COCTaB OOIIEro MeXIyHapOIHOIO
MpaBa B pe3yJIbTaTe MPUHSITHUS €€ B KaUeCTBEe TaKOBOM (opinio juris);

® JIpUHATAA TaKUM IIYTEM HOPMA CTAHOBUTCA 00s13aTeJIbHOI Jaxe OJid rocynapCTtB, KOTOPbIE HUKOrga B KOHBEHIIUN
HE ydyaCTBOBaJIHU.

Cyn cnenan BecbMa 3HaMEHaTeJIbHYI0 peMapKy OTHOCUTEIBHO TOTO, YTO MOMOOHBIN pe3yabTaT HEe MOXKET
C JIETKOCTbIO PacCMaTpHUBAThCSI KaK JOCTUTHYTHINA'. [IpeacTaBiasior B 3TOM IUIaHE WHTEPEC AaKThl
MexnyHapoaHoro Cyaa, B KOTOPbIX OH OOOCHOBBIBAE€T 00s13aTeNIbHYIO0 CUJIy MoyiokeHuit KoHBeHLuMM o
TCeHOLIMIE TakKKe MJII He yJacTBYIOIIMX B Heil crpaH. Cym cociiajica Ha TO, YTO JIEXKaIlWe B OCHOBE
KoHBeHIIMM TIPUHIIMITEI COOTBETCTBYIOT «MOPAJbHOMY IIpaBy, a TakKke AyXy HM IeiasM Opranu3alnu
Oo0benuHeHHbIX Hanumit». B pesynbTaTe «mmpaBa M 00s3aHHOCTU, BOILUIOLIEHHBIE B KOHBEeHIIMM, SIBISIIOTCS
MpaBaMu U 00SI3AHHOCTSIMU erga Omnes»2.

CnenoBateibHO, caM MO ceGe TOroBOp HE CO3[aeT HOPMbI OOIIEro MeXXAyHapoaHoro npasa. s aToro
HEoOXOAMMO MPU3HAHME €T0 IOJIOXKEHUWIT B KAYeCTBE TAKOBBIX. DTO CIYKHT eIlle OOJHUM J0Ka3aTeIbCTBOM
TOTO, YTO 00IIIee MEXIYHAPOTHOE IIPABO SIBJIIETCS IIPABOM OOBIYHBIM.

Panee ye TOBOpMJIOCH O KOHIICTILIMH, COTJIACHO KOTOPOI KoaM(pUKAIIMOHHBIE KOHBCHIIMKA CBEOYT Ha
HeT 00BIYHOE TIpaBo. Pexe BcTpevyaeTcs: TPpOTUBOIIOIOXKHBIN B3IJIS, IIPUBEPXKEHIIBI KOTOPOT'O MOJIAaraoT, YTo
KonuduKalus TMOYTH LIEJIMKOM OTIACT pa3BUTHME MEXAYHApOAHOIO IIpaBa Ha OTKyN oOblyalo,
JeCTBYIOIIEMY TTOCJIE U 3a MpeaenaMy KonudUuKauuoHHbIX 1oroBopoB (X. Tepiseit).

O06¢ KpalfHHEe TOYKH 3peHUs JIMITHUI pa3 MOATBEPKAAIOT, YTO IIPOTUBOIIOCTABIIEHNE JOTOBOPHEIX HOPM
OOBIYHBIM BeIeT K OIMMOOYHBIM BRIBOIAM. MeXIy HUMHM CYIIECTBYET pasle/ieHHe Tpyma, M 00a BHIa HOPM
COBEpIICHHO HEOOXOMUMBI B ¢AIMHOM MEXIYHAPOIHOM IIpaBe.
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I'naBa V. MexayHnapoanoe npaBo
B MEXK/IYHAPOJAHO HOPMATUBHOM CUCTEME

§ 1. Mexaynapoanass HOpMATHBHAS CHCTEMA

MexayHapoaHas HOpMaTUBHAasI CUCTeMa MPeACTaBISIeT COO0M IJTaBHbIA MHCTPYMEHT B PETYJIMPOBAHUM U
ynopAaago4Y€HUHN MEKIAYHAPOAHbBIX OTHolIeHU. B cBsI3M ¢ 3TUM 3aMeEydy, 4TO pEryjampoBaHUC O6].LICCTBCHHBIX
OTHOILIEHU} MMEET HACTOJLKO CYHICCTBEHHOC 3HAUYCHUC, YTO B 9TOM IIPOLICCCC MCITOJIb3YIOTCA BCC (l)OprI
O6H_I€CTBCHHOFO CO3HaHUsI.

B ueHTpe BHMMaHUA MndOB, NOBEPUN, PENNTMN, UCKYCCTBA, nuTepaTypbl, Gunocodbumn BCcerga Haxoounmucb npasuna
OTHOLLEHWUI YenoBeka K YesIoBEKY, K KOJIeKTMBY, K obLuiecTBy. Bce dopMbl 06LLECTBEHHOIO CO3HAHWS B 3HAYUTENIbHO Mepe
HOpMaTMBHbI B TOM CMbICJiIe, 4TO YyTBepXOalT onpenesieHHblie uenn, npuHuunnel, npencrtaBieHna O OOJ/DKHbIX npaBuniax
noeeneHns, 06 opraHnsaummn obLiecTsa, rocynapctea. Kaxpas dopma co3HaHua o6nagaetr COBCTBEHHLIM MEXaHU3MOM

BO34EeNCTBUSA Ha 0OLLEeCTBEHHbIE OTHOLIEHMS. BMecTe ¢ TeM BCe OHM B3aMMOAENCTBYIOT. Perynupyiowas cuctema B o6LLem
CTOJIb XK€ eaunHa 1 CTONb Xe NPOTMBOPEUNBA, Kak 1 CUCTEMA perynnpyemas.

OCHOBHBIM HMHCTPYMEHTOM pETyJMPOBAaHUS CIIy>KaT CONMAJIbHBIE HOPMbI, KOTOpPHIE BO3HUKAIOT
OIHOBPEMEHHO C YeJIOBEYECKHM OOIICHMEM M COIYTCTBYIOT BCEM BHMIaM OOIIECTBEHHBIX OTHOIICHUIA.
3aMedy, 9TO MPABO CJIOXWJIOCH TO3XKE IPYTMX HOPMATUBHBIX CHCTEM M Ha MX OCHOBe. TaM, Tae HeT Wiu
HEeIOCTaTOYHO HOPM OJHOro BHUAA, WX GYHKUUU BBIIOJIHSIOT napyrue. [JaBHasg 3amaya HOpM —
comeiicTBOBaTh (PYHKIIMOHMPOBAHUIO COLMAIBHON CHUCTEMBI ITyTeM YIOPSIOYCHHUS B3aMMOICHCTBUS €e
CyOBEKTOB, MTOAYMHEHUS UX OOIIECTBEHHO HEOOXOIMMbIM MOJESIM ITOBEICHUS.

C TOYKU 3peHHus] MeXaHU3Ma peaju3aliiy Bce (opMbl OOIIECTBEHHOTO CO3HAHUS MOXHO pa3iesiuTh Ha
Tpu Buma. OgHU, HApUMEP HCKYCCTBO, JIMTEPATypa, NEHCTBYIOT B pe3yJbTaTe WHTepHAIM3AlUU, T.€.
Oylaromapsi yCBOGHUIO MX ITOCTYJIaTOB CYObEKTaMM, OCO3HABIIMMH HX IpaBoTy. OHM JIMIIIEHBI MeXaHH3Ma
BHEITHETO MpUHYXACHU. 711 Ipyrux, TaKux Kak MOJMTHKA 1 MPaBO, TaKKe JKelaTeJlbHa MHTCPHATU3AIINS,
HO TeM He MeHee OHM 00eCIeYMBalOTCs BHEIIHUM IpUHYXIeHueM. HakoHell, TpeTbr, HalpuMep Mopab,
BKJTIOUAs] PEJINTHO3HYIO, OCYIIECTBIISIOTCS MPEUMYIIECTBEHHO Yepe3 MHTCPHAIM3ANI0, HO BMECTE C TeM
obecreunBaloTcsl M crenuUIecKUMU CPeICcTBAaMU BHEIIHETO MpuHyXneHus. ColmaibHas peakiys Ha
HapyIIEHUS HOPM MODAJIH ITOPOit GhIBAET 6OJIee OLIYTUMOM, YeM KOHTPMEPHI B CITydyae IIpaBOHapyIleHus .

Bce HOpMBI peryaupyroT JUIIL COIMHMAJBHO 3HAYMMOE, B HaIlleM ciaydac — MeXKIYHAPOIHO 3HAYHMOe,
noseneHue. HopMa gojkHa ObITh HEOOXOAMMOI, 00s13aTeIbHOM U IPUTOIHON JIs1 peau3alliu.

XapakTepHas 4yepTa COBPeMEHHOCTH — HaJIMIKe II00aJTbHO HOPMATUBHOW CUCTEMBI, CJIOXKMBIIIEICS Ha
6aze weneit u npuHuumnoB YcrtaBa OOH. B Hee B KauecTBe IMOJACUCTEM BXOAST TMOJUTUUYECKUE, TTPABOBLIE,
MOpaJbHBIC U IPYyTHe MEXIyHAapOOHbIe HOpMBI. Kaxkmast M3 HUX BBHITIOJTHSIET CBOM (DYHKIIMU C TTOMOIIBIO
MIPUCYLIETO eif MeXaHU3Ma, B3aUMHO JOMNOJHAS Apyr apyra. Hanuuue Takoro poga HOpMaTMBHOW CHCTEMBbI
— MPU3HAK BeCbMa BBICOKOTO YPOBHS Pa3BUTHSI MEXKIYHAPOIHOTO COOOIIIECTBA.

Bce aT0 cBUAETENBCTBYET O 3HAYEHUU TTOAXO0IAa K MEXKIYHAPOIHOMY MPaBY KaK K YaCTU MEXIyHapOIHOMI
HOpMaTuBHOI cucteMbl. K coxkaneHuto, OOJBIIMHCTBO IOPUCTOB, OyIy4M MpUBEPKEHHBIMU (hOPMaJIbHO-
OpUINYECKOMY TIOIXOMY, W CETOIHS WUTHOPUPYIOT HEINpaBOBbIE MEXIyHAapOOHbIE HOpPMBI. BmecTe ¢ Tem
pacTeT 1 YMCJIO TeX, KTO CO3HAeT 3HAYCHUE HEMPABOBBIX HOPM.

He Oynmyun B cOCTOSSHUM WTHOPMPOBATHh 3HAUCHUE HEIPABOBBIX HOPM, HEKOTOPHIE IOPUCTHI IBITAIOTCS
BTUCHYTh MX B IIPOKPYCTOBO JIOXXe (DOpMalbHOrO MBIILICHMS. Bompeku Jormke yTBEepXKIamT, YTO B
MEXIYHapOoIHOE MPaBO BKIIOYAIOTCS Takxke HerpaBoBble HopMbl (M. baprom, FOrocnasus; P. XuHropanu,
Muaus). Takoro poga MHEHUE BBICKA3bIBAETCS U B oTeuecTBeHHON uTeparype. C.10. MapoukuH nuiiet: «B
COBOKYITHOCTU C APYTMMW COLMAJBbHBIMU HOPMaMH, ACWCTBYIOIIMMM B MEXIYHAPOIHBIX OTHOIICHUSX,
MeXIYHAPOIHOE IPABO COCTABIISIET MEXIYHAPOIHYIO IOPUANUECKYIO CUCTEMY»2. MeXKIy TeM IOpUANYECKasT
cHCTeMa He MOXET BKJIIOYAaTh MHOPOIHBbIE HOpMBI. HeoOxomumblit Tipu3HaK HOPMBI IIpaBa — OpHAMYecKas
CHJIA.

Ecnu oOpatuThesl K MpakTUKE, TO OKaXETCs, YTO TOCydapCcTBa BCErma paccMaTpUBaIv MeEXIyHapOIHOe
MPpaBo Kak IPaBo B I0PUIUYECKOM CMBICJIE ¥ Y€TKO OTJIMYAJIA €TO OT MHBIX MEXIyHApOAHBIX HOPMATUBHBIX
CHCTEM.

Bor 4ro yTrBepXKmaa mo 3TOMY IOBOAY PYKOBOOUTEIb OpuTaHcKoro PopumH-oduca MHHHCTEPCTBA
WHOCTpaHHBIX Aen topucT k. Xay: «f, Takum o0Opa3oM, IMOHMMAaK MEXIYHapOOHOE MpaBO KaK YacTh,
BO3MOXKHO OOJIBIITYIO YaCTh, €AUHOTO 1IEJIOT0 — OT 00JIaNaloIIUX IOPUANIECKON CHIION 00s13aTeNIbCTB, Yepes
npaBuja, oOblYay M COrJallleHus, o0JamamllMe MEHbIIe, YeM Iopuanyeckrue o0s13aTesIbcTBa, CUJION, J0
MPOCTHIX OXMIAHUN OMNpeAeeHHOTO TMOBEACHUS BO BCeX cdepax MeXIyHapoaHOU aesTeabHocTU»!. B
bopmMyne «MexXmIyHapoAHOE IMPAaBO — YacTh €IWHOTO IIEJIOTO» IpOCMaTpUBAETCsS WIes MeXIyHapOmIHOM
HOPMAaTUBHOI CUCTEMEL.



CTOpOHHI/IKI/I (l)OpMEU'[I)HO-}OpI/II[I/I‘IeCKOI‘O moaxoaa HaCTauBalOT Ha CKOpCﬁIHeﬁ 3aMCHC HCIIPaBOBLIX
HOPM IIPpaBOBbIMHN KaK OoJtee COBCPLICHHBIMU. ZLYMaeTCH, YTO 3TO JAJIEKO HE€ BCCraa >XKeJIaTeJbHO, a HO]I)OI71 u
HEBO3MOXHO. HeraBOBLIC HOPMBI 3a4aCTylo ACJIAal0OT TO, YTO HE IIOA CHILY IIpaBYy. Hpe,[[CTaBIIHeT B 9TOM
TUTaHe uHTepec BBeaeHHBIN B rpaBo EC nmpakTukoit Cyna MpuHIKIT MPONIOPLMOHANILHOCTU. B cooTBeTCTBUI
C OTUM IPUMHIUIIOM IIPHUHATHUIO IIPABOBOIo0 akKTa AOJKCH MNpCAlICCTBOBATbL aHaIMU3 BO3MOXKHOCTEH
MCIOJIb30BaHUsI 00JIee MATKUX HOPMAaTUBHBLIX CPECACTB JJIA ITOJTYYCHUA TOI'O K€ pe3yJibTaTa.

Kamoﬁ CO].[PIEU'[BHOVI CHUCTEMC MPUCYLT OCHOBAHHBIIA HAa B3aMMHOM BbLITOA€ ITPOLECC MCITOJIHCHUA
IIpaBNJI, YCTAaHOBJICHHBbIX 06H.IGCTBOM n HCO6XO,[[I/IM])IX T €ro CyHI€CTBOBAaHMA. 0611[’:151
3aMHTEPECOBAHHOCTD JIC2KMT B OCHOBE MCXdaHM3Ma OJaBJICHHA, C IIOMOIIBIO KOTOPOTO COLIMaJIbHAasA CHUCTEMa
MoOyX/IaeT CBOMX WIEHOB K cobOmoicHuIo HopM. OOllecouuanabHass CaHKUMUS COCTOMT B TOM, 4YTO
HapyLIAOIIWi HOPMBI UCKITIOYAeTCs U3 chepbl UX 3aILUTHI.

OCHOBHBIMU InoacucreMaMm MCXILYHapOHHOfI HOpMaTI/IBHOﬁ CUCTEMbI ABJAIOTCA MCXIAYHApPOIHO-
IIPAaBOBLIC, IMOJIUTUYCCKUE HOPMbI, MOpPAJib. OI[HOBpeMeHHO B HEC BXOOAT U MHBIC PAa3HOBUIHOCTU HOPM:
OOBIKHOBEHHE, TTPAKTUKA, BEXKJIMBOCTb, TPAAULIMUA, OPraHW3allMOHHbIE U TEXHUYECKWE HOPMbI, CTAHIAPTHI,
peMMTrO3HbIe HOPMEI U 1Ip. [1pemraraiores pa3nmIHble KiacCUDUKALIMN MEKIYHAPOIHBIX HOPM.

He 6e3 tpyma mpokianbiBaer ceGe MyTh B OTEYECTBEHHON MTOKTPUHE KOHUEIINS MOJATHIECKUX HOPM2.
Cka3sbiBaeTcs KOHCEpPBATU3M IOPUINYCCKOI0O MbIIIJICHMA. BGI[L B Hall€ BpEMA MNOJUTUYCCKHUEC HOPMBbI
IIOJIYUUJIM HIMUPOKOE PpaClIpoCTpaHCHUE B IIPAKTUKE TIoCydapCTB. Eciu eime B HemaBHEM npourioM
rocygapCtBa IpeAIIovYuTalIn BO3ACPXKUBATLCA OT YCTKOro OIIPEACICHUA CBOMUX 00s13aTeIbCTB KAk
MOJIMTUYECKNX BO M30eXXaHue INPUHMKCHHUA MX 3HAYCHMA, TO TCIICPb B COOTBCTCTBYIOLIMX aKTax IMPAMO
YKa3bIBAIOT, YTO UX IMOJIOKCHUA ABJIAIOTCA IMOJIUTUYCCKU 00s3aTeIbHBIMI! .

B MexmyHapogHOII HOPMATUBHOM CHCTEME IIPOMCXOIMUT OILIYTUMBIA POCT pOJU TOJUTUYECKUX,
MOpaJIbHBIX 1 OpraHM3alilMOHHBIX HOPM. Ho obu10 OBI HEBCPHO I10J1araTh, 6YZ[TO TEM CaMbIM BBITCCHSIOTCSA
IIPaBOBbLIC HOPMBDbI. bes VYIOIPOUYCHUA IO3MIMKU II0CJICAHUX CHUCTEMA OblJla OBl HE B COCTOSIHUU
(I)YHKLII/IOHI/IPOBaTI) JOJI2KHBIM 06p330M. Ycunusaercs B3aMMOIIPOHUKHOBCHHNEC pPa3/IMYHbIX MCTOIAOB
HOPMATUBHOI'O PEIryJIMPOBAHUA IIPpU COXPAHCHMM KaXXIbIM N3 HHX CcBoel Cl'[eL[I/IClI)I/IKI/I. TakoB OyThb K
ITOBBILLICHUIO SCDCbeKTI/IBHOCTI/I HOpMaTI/IBHOfI CUCTEMBI B LICJIOM.

OcHoBaTenbHO uccnenoBaBLLMii NpobnemMy ap@PeKkTMBHOCTU MexXayHapoaHoro npaea J1.X. MruHrasos npuien K BblBoay:

<<CyLLlECTBeHHOE 3Ha4yeHne pgnga Sd)d)eKTI/IBHOCTM BO3OENCTBUSA Ha MeXayHapogHble OTHOWEeHUA WMeeT MpaBuibHOe
co4yeTaHMe NpaBoOBbIX (I/l npexae scero FIOJ'II/ITI/NeCKMX) BMOOB perynMpOBaHMq»2.

Ilpn ompeneseHWM TMEpPCIIEKTUB HOPMATUBHOM CHUCTEMBI CJIEMyeT YYWUTHIBATh, 4YTO WCTOpUEN ei
MpeIHa3HaueHO pellleHre MCTOPMUYECKOM 3aauil — CO3lIaHhe HOBOTO MUPOBOTO Topsiaka, rmopsiaka XXI B.
OH Oyner OCHOBaH Ha NPMHIMIIAX CIPaBEIJIMBOCTU, I'YMAaHHOCTH, JeMoKpatuu. HeoGXomum oTKa3 oT
WHIWBUIYAJILHOTO U TPYIIIOBOTO 3roM3Ma, ¢ TeM YTOObI IMPEBBINIE BCETO IMOCTaBUTH oOlnee Gnaro. B
pElIeHNU CTOJIb CIOXHOMN 3aauu BaxkKHasl poJib OyleT MPUHAIEXAaTh HEIPABOBbIM HOPMaM, MpexXe BCEro
HopMaM Mopayii. Mup BceoOl1iero 6;1arof1eHCTBUSI — 3TO MUP BBICOKOI MOpasu.

§ 2. ITomMTHYECKHE HOPMBI M MEXKIAYHAPOIHOE IPABO

MexayHapoaHBIe OTHOIIEHUSI HOCSAT IPEUMYIIESCTBEHHO ITOJIMUTUYECKUI Xapakrtep. Ilostomy m mx
peryarpoBaHUe HeM30exKHO obJIamaeT Toil ke mpupomoit. [lonTrnaeckoe peryampoBaHne — CTepXKEHBb BCEX
WHBIX BHUIOB MEXXIYHApOITHOTO pEryIMpoBaHMsA. Bce BUABI HOPM, PEryJIMPYIOIMX OTHOIICHUS MEXIy
rocymapcTBaMu, B OOJIbIIEH WA MEHBIIIEH Mepe HOCST MOJIMTUYECKUM XapakTep.

BMmecTe ¢ TeM cyliecTByeT U ocobast pa3HOBUIHOCTb HOPM, HOPM TOJUTUYECKHUX, 00JIafalolIX 0COOBIM
MEXaHU3MOM NEeUCTBUS, cieHUbUIECKUMU CPEeICTBaMU peryaiupoBaHus. OCHOBHAsI CaHKLMS 3a HapylleHue
TaKOTO poJa HOPM — OTpHUIATEJbHBIE ITOMUTUYCCKUE ITOCIEICTBUSI, KOTOpBIE, OTHAKO, HE IOJDKHEI
BBIXOIUTH 32 PaMKH, YCTAHOBJICHHBIC IIPABOM.

IMocTeneHHO MOJUTUYECKME HOPMbI HAXOIAT MIPU3HAHUE U B OT€4eCTBEHHOI tuTepatype!. OHU HalLIN
oTpaxeHue u B npaktuke MexnyHapogHoro Cyna OOH. MHTepecHa ero mo3uuusi, COCTosIIas B TOM, YTO
«He aeno Cyma» BBICKA3bIBATbCS OTHOCHUTENIBHO MOJUTUYECKUX 00s13aTeabcTBZ. Bcee yallle MOMMTHYECKUin
XapakTep 00s13aTeIbCTB MOAYEPKUBACTCS B MEKIYHAPOIHBIX aKTax>.

ITo cBoeli mpupone MOJIUTUYECKHUE HOPMBI MIPEACTABISIOT COOOI COIIACOBAHHYIO BOJIIO TOCYJAapCTB U B
9TOM CMBICJIE MMEIOT Ty Xe IIPUPONy, YTO M HOPMBI MEXIYHapomHOTo IipaBa. OT IIOCIETHUX OHU
OTJIMYAIOTCSI TeM, UTO, COIJIAaCOBaB COIepXKaHMe IIpaBWiIa, TOCYIapCTBa MPUIAIN eMy He IOpHINYECKYIo, a
MOJUTHIECKYIO 00513aTEJIbHYIO CHTY.

[MonmuTyeckue HOPMBI CYIIECTBYIOT B SICHO BbIpaXXeHHOW ¢opMe, HampuMep B JeKjIapalusx,
COBMECTHBIX 3asIBJICHUSIX, KOMMIOHMKE, PE30TIOLMSIX MEXTYHAPOJHBIX COBEILIAHUI U OpraHu3alvii, a TaKkxe
B (popMe HETTMCaHBIX HOPM, TTOJIUTHUECKIX OOBIKHOBEHU M TaK HA3bIBAEMBIX ITPABIIT UTPHI.

CoBpeMEHHBIM MEXXIYHAPOMHBIM OTHOIICHWSIM W3BECTHBI KPYITHBIE KOMIUIEKCHI ITOJIUTHYECKUX
MPUHIUIIOB ¥ HOpM. JlOCTaTOYHO BCHOMHHUTH COBOKYITHOCTH IIPHHIIMIIOB  COIIMATACTHUIECKOTO



MHTCpHAIITMOHAJIN3MaA, JICKaBIIMX B OCHOBC COTPYAHMYCCTBA CTpaH COLIMaJIM3Ma. BOIIBH_IYIO pOJb B 3TOM
CUCTEME HTIpaIn HapTHfIHbIC n HapTHfIHO—HpaBI/ITGJ'[LCTBCHHBIC aKTbl M COACPXKaBLHINECA B HUX HOPMBI.
3HauUTEILHOE SIBJICHUEC IIpeaCTaBIIsACT coboit KOMIIJIEKC ITOJIMTUYECCKUX HOpM ﬂBI/I)KCHI/I}I
HEMPUCOCANHEHUS.

Cy'].LICCTBy}OT N yYHHUBEPCAJbHbIC MNOJUTHYCCKHEC TMNPUHIMIIBI MW  HOPMbI, HaAIIpUMEp JTIPUHIUIT
no0pococencTBa, MPUHLIMIT B3AUMHOIO YBaXKEHUS KU3HEHHBIX MHTEPECOB Ipyr apyra u ap. EcTh npuHIUNIbI
pelmieHus1 OTAECJbHBIX l'[pOﬁ.]IeM. Hal’IpI/IMCp, B obOiactu Pa3opyKCHUA TaKMMU TMPpUHOUIIaAMU ABJIAIUCDH
IIPUHIMNITI paBEHCTBA U O,[[HHaKOBOfI 6630HaCHOCTI/I, IIPUHIMUIT HCHAHCCCHUA yLuep6a O,Z[HOI7I U3 CTOPOH, Yy4YC€T
MHTEPECOB 0e30ITaCHOCTH BCexX Y4aCTBYIOIIUX roCyaapCTB.

CaHKUMY IIPY HapYyLIEeHUH MOJUTUYECKUX HOPM 3aKJTIOUAIOTCS B OTPULIATEILHOM peaKliMy ToCcyJapCTB 1
MEXIYHApOIHBIX OpraHM3alMii Ha HapylleHWe 3TUX HOpM. ['ocynapcTBO-HapyIIUTEb MOXET ObITh JTUIIEHO
BO3MO2KHOCTH I10JIb30BAaTbhCA 6JIaFaMI/I, BBITEKAIOIIMMU W3 JAHHOM IMOJUTUYECKOM CHCTEMBI. Hano CcKasaTb,
YTO MOJUTUKU OTAAIOT cebe OTUET B MOTEHIMATbHOI OMTACHOCTU TAKOTO POJA MOCIEACTBUM.

UtanbsHckuii npodeccop A. MannHTONM OoTMeYaeT, 4TO NPakTUYeCKM TPYAHO MNPOBECTU Pa3NnyMe Mexay CaHKUMERn,

HanpasneHHoﬁ Ha BbINOJIHEHNE HACTOSALLErNo topnan4eckoro 06ﬂ3aTeﬂbCTBa, 1 OaBneHnem, HanpasJieHHbIM Ha obecneyeHne

nonuTnyeckoro obsidatenscrea. Mo MHEHUIO MONILCKOro y4y€eHoro B. MOpaBELI,KOI'O, nonnTn4yeckmne HOpMbl «OKa3bliBAOTCH

cniowb 1 paaomMm BGonee oencTBeHHbIMU 1 Bonee CKpynynesHo CO6ﬂIO,EI,aeMbIMVI, HeXenn Takme rnpasoBble HOPMbI, KOTOPLIE
BO3HUKAIOT B pe3ybTaTte d)opmaanoro cornawieHuns».

B ocHOBe neiicTBUS MeXaHW3Ma MMOJTUTHYECKUX HOPM, KaK, BIIPOYEM, U IPYTUX MEXKIYHAPOIHBIX HOPM,
JIEKUT IPUHITAT B3AUMHOCTH. Y POBEHDb UX COOJTIOICHMS OTHOM CTOPOHOM 3aBHUCHUT OT CTEIICHU WX YBAXKCHUS
npyroii. JelcTByeT MHpaBUJIO SKBUBAJCHTHOCTM MHTEPECOB, paBHOBECHS IIOJIydyaeMbIX Ojar. B oOmem
3(OEKTUBHOCTb HOPMbI 3aBUCUT OT €€ B3aIMOBBITOJTHOCTH IS CYOBEKTOB.

Conepxaniye MoJuTUYeCKe HOPMbI aKThl OKa3bIBaIOT CEPbE3HOE BAMSHUE Ha BCIO CUCTEMY OTHOILIEHUI
MEXIYy YYaCTHHMKaMH, BKJIIOYAasT M OTHOIICHMSI MEXIyHAapONTHO-IIPaBOBEIC. B mpakTmKe Takasi CBSI3b C
MEXIyHapOAHBIM TPABOM OCO3HAETCSI, O YeM CBMIETEJIbCTBYET IOBOJBHO PACIIPOCTPAHEHHBIN TOPSIIOK
BKJTIOUCHUSI B TTOJIMTUYCCKIE aKThl CIIEUAIBLHOM (POPMYIIBI, COTJIACHO KOTOPOM ITOJIOXKEHUSI JaHHOTO aKTa
HU B KOEil Mepe He 3aTparMBaloT 0053aTelIbCTB I10 MMEIIIUMCS JToroBopaM. Takoro poma ¢opMyna
3aMMCTBOBaHa M3 MEXIYHapOIHO-IIPABOBOI TOITOBOPHOM MpakKTUKU. B CBS3M ¢ 3TUM 3aMedy, YTO U MHOTHE
JIpyrue mpaBmuiia, Kacaloluecs MOJUTHIECKUX aKTOB, 3aMMCTBOBAHbI Y IpaBa JOTOBOPOB!.

CBsI3b TIOJUTUYECKUX W TIPABOBBIX HOPM ABYCTOPOHHSS. IloamMTWYecKWe HOPMBI CO3HAIOTCSI W
OCYUIECTBIISIIOTCS, HE BCTyMas B MPOTUBOPEUME ¢ MEXIYHAPOTHBIM TIpaBoM. C IpYyroii CTOPOHBI, IPaBOBHIE
HOPMBI CO3IAIOTCS M OCYIIECTBIISIOTCS C YIETOM CYIIECTBYIOIINX ITOTUTHYSCKIX HOPM.

Jnga moHMMaHUS POJU MOJUTHUUYECKMX HOPM OCOOBI MHTEpeC IPEACTaBISIET OIBIT, HAKOIUJICHHBIN B
nepuoa Bropoit MupoBoii BoiiHEI U 1Tocjie Hee. ClioxkHas mpolleaypa 3aKJII0UeHUS] MEXITyHapOIHO-TIPaBOBBIX
JIOTOBOPOB TPEAEIbHO OrpaHMYUIa BO3MOXHOCTb WX HCIOJb30BaHUS B UPE3BbIYAMHBIX YCIOBUSIX BOWMHBI.
OCHOBHBIM WHCTPYMEHTOM CTaJld TOJUTUYECKUE aKThl, COBMECTHEIC NEKJIapallii WU OCOOCHHO peIIeHUS
COBEIIIaHWI PYKOBOIUTEJICH Iep:KaB aHTUTHTICPOBCKON Koamninu. C WX TOMOIIBIO OBITA PEIICHBI HE
TOJILKO BOCHHBIE BOIIPOCHI, HO M MHOTHE TIPOOJIEMBI ITOCIEBOCHHOTO YPETYIMPOBAaHUS.

[MonmuTryeckre HOPMBI CHITPAIM BasKHYIO POJIb U B YCJIOBUSIX 3HAUYUTEIBHOTO IIPABOBOIO BaKyyMa B T'OJIbI
XOJIONHOW BOWHBI. B 3HaumTenbHOl Mepe Ojaromapss MM yIAJOCh JOOUTBhCA CTAOMJIBHOCTU B
MEXIYHApPOAHBIX OTHOUIEHUSIX M IIPEeNOTBPaTUTh sIEpHYI KaTacTpody. MHorve wuccienoBareau
KOHCTATUPYIOT 3TOT (akT!.

IMomTaecKre aKThl CHITPaIN ITIEPBOCTEIIEHHYIO POJIb B IIPEKPAIlcHUN XOJIOTHON BOWHEI M B PACUMCTKE
MYTH K pa3psiiKe HATIPSDKeHHOCTH. JJ0CTaTOYHO BCIOMHUTH KOMILIEKC COBETCKO-aMEepPUKAHCKUX, COBETCKO-
¢ paHITy3CKMX, COBETCKO-aHIJIMINCKUX U APYTUX AeKIapaluii, IPOJOXUBIIMX IMyTh K OOIlIeeBporeiickoMy
COBeIIaHUIO B XeIbCUHKHU 1975 T.

Tak ObUTO TMOJIOKEHO Havyano XeJbCMHKCKOMY IPOLECCY, KOTOPbIN C MOMOIIBIO MOJUTUYECKUX aKTOB
MepecTpOryI CUCTEMY MEXIyHapOIHEIX oTHOIIeHWi B EBporre. Eciin OBl rocymapcTBa MOIBITAINCE JOOUTHCS
TOTO e, WMCIOJIb3YSI TOJbKO MEXIyHapogHOE IMpaBoO, TO TOTPeOOBaIuCh OBl AecaTwieTvs. Bo MHoOrmx
CTpaHaxX IIapjaMeHTBI eIBa JM paTU(PUIUPOBAIM OBl OOTOBOP C TeM K€ COOepXaHWeM, UYTO U
3axmountenbHbili akT CHCE.

CylecTBeHHOI HOBEJUIOM IBUIOCH ITpeobpa3oBaHue CoBelllaHus 1Mo 0€30MaCHOCTH U COTPYIHUYECTBY B
EBponie B OpranHuzauuioo no OesomacHoctd u corpyaHudyectBy B EBpome (OBCE), ocyuiecTBieHHOE
MPUHSITUEM TTOJTUTUYECKOT0, a HEe TPAaBOBOTO aKTa.

Cuna BoszaerictBusg aktoB CBCE 0ObuUla HACTOJNBKO 3HAUYUTENbHA, YTO MHOTME IOPUCTHI MBITAUIUCH
MPUOJU3UTH UX K MEXIyHApOTHOMY IIpaBy. I1rcanmm 00 MxX KBa3UIIPaBOBOM XapaKTepe, a HEKOTOPEIE BOOOIIe
CUNTAT WX MEXIYHAapOTHO-TIPABOBEIMH aKTaMM, HECMOTps Ha 3asBJICHHE YYACTHMKOB O TOM, 4TO
JIOKYMEHTBI IIOPOXKIAIOT TOJIBKO MOJTUTUIECKIE 00s13aTe/IbCTBA.

XeJTbCUHKCKUI TpOoLecC OTHIONb He €OUWHCTBEHHas cdepa MPUMEHEHMsS MOJMTUYECKUX HopMm. MM
MPUHAUIEXUT BaXHas poJib B pELIEHUWU CJAOXHEWIIed 3agaud MepecTPOMKU  MEXITyHAPOIHBIX
SKOHOMUYECKUX OTHouIeHU. Hemano mpuMepoB MX HCNOJIb30BaHUsI B cdepe OezomacHoctu u ap.! C



TTOMOIIIBIO TTOJTUTUYSCKOTO akTa — OCHOBOITOJIATAONIETO aKTa O B3aMMHBIX OTHOIIIEHUSIX, COTPYIHUYECTBE U
6e3omacHoct Mexay Poccuiickoit @epepameit 1 HATO 1997 1. — ObU1a yperyadpoBaHa CIIOXKHAs
npobiyiema B3anmooTHomeHuit Poccun ¢ HATO.

B cBs3uM ¢ 2TUM Henb3sd He 0O0paTUTh BHUMAaHUS Ha HOBBI BHUA B3aMMOICHCTBUSI IIPABOBBIX U
MOJUTUYECKMX HOpM. MMeeTcs B BuAy Ciydyail, KOrjga MOJOXEHUSIM He BCTYNMUBLIMX B CHUJIy TOTOBODPOB
MpUIAETCS CTaTyC IMOJUTUYECKUX 00s13aTeNbCcTB. Ilociae moamucaHus BTOPOIO COBETCKO-aMEPUKaHCKOIO
JIOTOBOpa 00 OrpaHMYEHUN cTpaTernueckux BoopyxkeHU KoHnrpecc CIIIA 3aHsT HEraTUBHYIO TTO3UIINIO, U
TOIJa CTOPOHBI CHeJaNM 3asiBJICHME O TOM, YTO OHM BCe Xe OyIyT MNpUAEep:KUBATLCS ITOCTAHOBJICHUIA
moropopa. MHBIMM cJI0BaMM, TOJIOXCHHSIM IIOAIIMCAHHOTO IOTOBOpa IIPHMIATNA CUJIY THOJUTHIeCKUX
00513aTeJIbCTB U TLIATEJIBHO UX COOMIONATN.

B cents6pe 2001 r. rjaaBbl rocygapcTB M IMPaBUTENbCTB «BOCBMEPKW», OTKJIMUKAsACh Ha coObITus 11
CEHTSIOpsI, TIpM3Bajid BCE CTpaHbl KaK MOXKHO ckKopee paTuduuuponaTbh kKoHBeHUMH OOH o Oopbbe ¢
TEpPOPU3MOM U «HE3aMEeIIUTEILHO HAayaTh IPUMEHSTD ITOJOXEHUS JaHHBIX KOHBEHIIMIA, B TOM YHCIIE €IIe
10 MIX paTU(UKALITI»2,

B mururoMaTtraeckoi mpakTUKe MTOIYIIUT pacipOCTpaHEHNEe TePMIH JOTOBOPEHHOCTDb. VCIIomb3yeTcs OH,
0COOCHHO IIPeCccoil, B Pa3IMYHOM cMbIcie. UTO Xe KacaeTcs ero TOYHOIO CMBICTAa, TO IIpaKTHUKA JaeT
OCHOBaHMWE CUMTaTh, YTO IIOA OSTUM ITIOHMMAIOTCSI HEMpPaBOBbIE COIJIALIECHUS Pa3JIMYHBIX YPOBHEM.
JIoroBOpeHHOCTbh MOXET OBbITh YCTHOM, BhIPa’)KEHHOI B COBMECTHOM 3asIBJICHUM, B KOMMIOHUKE WM JaXe B
pellIeHNH CMeIIaHHO KOMUCCHM.

JIOBOJIBHO 9acTO B AWIIOMATUYECKOM MPAaKTUKE W B MOJUTOJIOTUM OTMEUAeTCs 3HAYCHNC MPABHII HIPBI,
T.e. HEMMMCAHBIX ITOJIUTUYECKNX HOpM. MHOImAa mX Ha3BIBAIOT 3JIEMEHTApHBIMU HOpMaMM. Jlaxke B ITepuon
XOJIOMHOI BOMHBI PYKOBOIMTEIU T'OCYAAapCTB OTMEYald, YTO BO B3aMMOOTHOLIECHUSX CTPaH C Pa3IUYHBIM
CTPOEM 3TU IpaBUJIa COOJIONAIMCH B TeUeHE MHOTUX JIET. BBICOKO OLIEHUBAETCS UX POJIb Y TEOPETUKAMMU.

Hemano aBTOpoB mojaratroT, OyATO MpaBWJa UIPbl ObUIM TMPUCYIIW JIMIIL OTHOLIEHMSIM XOJIOJHOM
BoiHBEI. OOHAKO IUIUIOMAaTHYecKasl IIPAaKTUKa ITOKa3bIBaeT, YTO IIOJUTHYECKHE HOPMEI, CO3IaBacMbIe
MOJTYAJIMBEIM COLJIAIICHWEM, B3aMMHBIM TIOHMMAaHHEM, CYIIIECTBOBAJIM M OymyT CyIIecTBOBaTh. Tak,
HamageHne Mpaka Ha KyBeMT IOMOITIO YCTaHOBUTH ITOCTKOH(POHTALIMOHHBIE HOPMBEI OTHOCHUTEIBHO
MPUMEHEHUSI CWIBI, BbI3BaB HEMEMICHHOE U €IMHOMYIITHOE €ro OCYXACHHE U MpUMeHeHUe 3(DhEKTUBHBIX
cankuuit OOH.

IIpaBuiaa Urpsl NPUCYTCTBYIOT BO BCEX BUIAX MEXKIYHAapOAHBIX OTHOIIEHUI, B KOTOPHIX OHM HEPEIKO
CITUBAIOTCS C TIpaBUJIaMU IPAaKTUKU, OOBIKHOBeHMS. WX crienmm@uka ocOOCHHO HAINISIIHA B BaXKHEMIITNX
MMOJTUTHYECKMX OTHOIICHUSIX, TIPEKIIE BCETO B 001aCTH O€30ITaCHOCTH. DTO OHM COCTABUJIM CYTh COTJIAIICHMS
0 cmocobe cocymecTBoBaHMSI (modus vivendi) TOCymapcTB IOBYX CHCTeM. OTO OBUIM TIpaBWIa O
HEUCIOJb30BaHMY 1 Hepa3MEIIeHU BOOPYKEHHBIX CHJI B cthepax BAUSHUS IPYyTr Apyra, O HeEHapylIeHUU
CYIIIECTBYIOILIETO pPaBHOBECHsS B OIIyTMMoW Mepe. IIpaBuia urpbl NpeanuchiBaid CIEPXKaHHOCTb U
YMEPEHHOCTb.

IIpencraBnsgeTcss, YTO IJIaBHAs 3amada IIpaBWI WIPHl COCTOMT B OIpEICICHUM TIOBEACHUS,
MMO3BOJISTIOIIETO TOCYIapCTBaM OOCCIIEUYUTh CBOM MHTEepechl 0e3 ImpuMeHeHMsT CUibl. [locie 3aBeplieHMS
XOJIOMHOI BOMHBI OCHOBHEBIE TTPAaBIJIA UTPHI OBLIN ITOATBEPXKIACHBI M 3aKPETICHBI B ITOJTMTUICCKUX aKTax.

OT nucaHbIX MOJUTHMYECKUX HOPM IpaBUja UIPhl OTIMYAIOTCSI HE TOJBKO IO CIIOCOOY CO3MaHUsS U
dopme, HO ¥ IO MHBIM TTapameTpaM. OHM OTJIMYAIOTCS IIIMPOTOI U MTOABXKHOCTBIO copepxkaHus. Mx 3amaya
— peryJupoBaTh OTHOLIEHUs B HauOoJiee NeJIMKaTHBIX cdepaxX, B KOTOPhIX CO3JaHUE AaXe MOJUTHIYECKUX
aKTOB He TIPEICTABISCTCS BO3MOXKHEBIM.

s GyHKIMOHUPOBAHUS MEXITYHAPOJHOTO MPaBa CYIIECTBEHHOE 3HAYEHUE UMEIOT OIPEAEICHUE LIeJIei
¥ TIPUHIIAIIOB B3aMMOICUCTBUS CYOBEKTOB, a TakKKe WX IIOHMMaHWE WM pPa3BUTHE B COOTBETCTBUU C
JIUHAMMKON MEXIyHapomaHOU ku3HU. PelllaeTcs 3Ta 3amaya B 3HAYUTENbHOM Mepe C ITOMOIIBIO
MOJUTUYECKMX aKTOB. 3a(bMKCUPOBAHHbIE B 3TUX aKTaxX LEAW, NMPUHILIMIIBI, HOPMbI IOPUIUYECKM HE UMEIOT
3HAYEHUs IJIsI MEXIYHapOJHOTO IpaBa, HO (paKTUUYECKU Ha €ro coiepxxaHue BIMsIT. bosiee Toro, oHu
CIIOCOOHBI OTpeACNITh TJaBHBIE HAIlpaBJICHUS ICHCTBUSI ABYX- M MHOTOCTOPOHHUX MEXIYHApOITHO-
MPaBOBEIX CUCTEM.

CyIiecTBYIOT M KOHKpETHBIE (hOPMBI B3aMMOICHCTBUSA ITOJUTUYCCKUX M IIPABOBBIX aKTOB M HOPM.
PacripocTpaHeHa TmpakTMKa CCBUIOK B MEXIYHApOMHBIX JOTOBOpaX Ha IIOJUTUYECKUE IIPUHIIMIIBI,
MOKYMEHTHI U T.A. FOpuandyeckue MocaencTBUs MNOI0OHBIX CChUIOK HE Bcerma OnMHaKoBhL. B omHOM ciyyae
MOJUTUYECKME HOPMBI OOpPETAOT IOPUAMYECKYI0 CWIYy, B IPYroM JIMIIb IOATBEPXKIAIOT MpU3HAHUE
MOJIUTUYECKUX TPUHIIMITOB MM aKTOB!,

B MexaHm3Me IEMCTBUS MEXIYHApOTHO-IIPABOBEIX HOPM BEICOK VAETBHBIN BeC MOJIUTUYECKUX W
MOPAJIbHBIX CpeACTB Bo3neicTBUs. [103TOMY HET HUYETO YAMBUTEIBHOTO B TOM, UYTO HEPEIKO ITOJTUTUICCKIE
U1 MOpaJIbHbIC HOPMBI CITOCOOHBI 3aMEHUTD ITPAaBOBBIE.

PacmipocTpaHeHne MOJIMTUYECKUX aKTOB IPHMBEIO K TOMY, YTO HEKOTOpHIE IOPUCTHI Havyalld TOBOPUTH
Iaxe 00 «3pO3MH MeXKIYHApPOIHO-TPaBOBLIX qoroBopos» (B. Benrnep, ®PI). Yem Gosee MmoauTHYECKHI



XapakTep HOCHUT MEXIyHapOIHO-TIPaBOBOM IOTOBOp, YeM Oojiee BaXKHbBIE TMOJUTUYECKUE WHTEPECH OH
3aTparuBacT, TEM BEIIIC YIACIbHBIM BeC MOJMTHUYCCKUX CPEICTB B MEXaHM3ME €r0 OCYIIeCTBIeHUs. Tak,
BBITIOJIHEHHE COIO3HOTO JOTOBOPA €IBa JIM MOXHO O0CCIIEYNUTh YMCTO IOPUINICCKIMHU CPEACTBAMH.

B ciyuae HapylleHUs MeXIyHapOIHO-IIPAaBOBOM HOPMBI IIPMBOIUTCS B ACHCTBHE MEXIYHApOIHO-
MpaBOBOI Me€XaHMU3M 3alllUThl, HO HE OCTAeTCS B CTOPOHE M MEXaHW3M IMOJUTUYECKUI. A MpU HapylIEeHUU
MOJUTUYECKONW HOPMBI IEMUCTBYET JIMIIb MEXaHU3M MOJUTUIYECKUIA.

[MpuurHBI, CTUMYIVPYIOIINE UCITONb30BaHKME TOTUTUYECKUX aKTOB, MHOTOOOpPa3HbI. [IpaBOBbIE aKThI
3a9acTyl0 TPEOYIOT UIMTEIBHOTO BPEMEHM IS IIOJYYCHHS HEOOXOOWMOTO 4YHuciIa paTUGUKAIUid U,
ClIeIOBaTeNIbHO, I BCTYIUICHUS B CHIy. B pesyibraTe MX MOJIOXKEHHS OTCTAIOT OT XOoAa COOBITHII. Mexmy
TeM Bce OOJIbIlIee YMCIO0 MEXIYHApPOTHBIX IPOOJIEM HYXIAaeTcsl B CBOEBPEMEHHOM YpEryJIMpPOBaHUHU. DTU
MpoOJieMbl 3a4acTyl0 HACTOJIBKO CJIOXHBI, YTO MX HEBO3MOXHO YJIOXHWUTb B XKECTKOE JIOXKE IOPUANYECKUX
HopM. [TonuTryeckue akThl ¥ B TOM U B APYTOM CJIy4ae OTKPHIBAIOT OoJiee IMPOKUE BO3SMOXHOCTH.

B 3akiioueHre HEOOXOAMMO TTOAYEPKHYTh BCEOOIIHOCTh W 3HAYEHUE TIPABWJI UTPhI, KOTOPBIE TTPUCYIIN
J1I000MY COIMATBHOMY O0Opa30BaHUI0O — OT CEMbU WM CTYIEHUYECKOU TPYIIIBI JO MUPOBOTO COOOIIECTBA.
[IpaBOa, MOMMTUIECKUI XapaKTep TH IIPaBIIa HOCST JIUIIb B IIOJUTHYECKUX OTHOIICHUsIX. Hepeako cympyr
CYIpyry WIM CTYOEHT CTYIEHTY JIerde IIPOCTSAT HapylleHWe HOPMBI IIpaBa, yeM IpaBWJI MIpbl. Hedto
MoJ0O0HOE MOXET UMETh MECTO U B OTHOLLIEHUSIX MEXIY TOCyIapCTBAMM.

§ 3. Mopaub 1 MeKIyHAPOIHOE NMPABO

B MexnyHapomHBIX OTHOLIEHUSX HaOJIOMAaeTCs TMOBBIIIEHWE 3HAYEeHUsS MOpaiud M YCUJIEHHE
OTBETCTBEHHOCTM 3a HapyuleHue ee HopM. [loaTBepxkaeHHE TOMY MOXHO HalTW B MOSIBUBLIMXCS B
MMOCJIEAHNE TONBI MHOTOUMCIICHHBIX MCCICAOBAHUSAX PO MOPAIX B MEXIYHAPOMHBIX OTHOIICHMIX. Yarme
cTajy obpalaTh BHUMAHKME Ha MOpajib U €€ B3aMMOMAEHCTBUE C MEXAYHAPOAHBIM MpaBoM IopucThl'. Takas
TeHICHLIMSI HaOMIOmaeTcsl M B OTEYECTBEHHON JIUTEepaType, HO KPYMHBIX HMCCICHOBAHUI ITOKa JIWIIb
ennanbl. I['U. TyHKHUH, MPUIABaBLINI CEPhbe3HOE 3HAUYEHME B3aMMOICHCTBUIO MOpAIM U IpaBa, IHCAa,
YTO MEXIYHApOIHAasi MOpaJlb «ICHUCTBUTEIBLHO MPEACTABISET COO0M TPYIHO OINpPEAeIUMOe SIBJIEHUE, HO TeM
HE MeHee OHa CYLIECTBYET»S.

Ocoboro BHMMaHMSI 3aciay>XMBaeT TOT (paKT, UTO CEroAHsI TOCyAapCTBEHHbIE NedITear CTalyd 4Yalle
MMOTYCPKUBATH POJIb MOPAJIM M €€ B3aMMOICHCTBUS C MEXIYHAPOIHBIM IMPaBOM. MUHHUCTP MHOCTPAHHBIX Je]T
Poccun U.C. MBaHOB TOBOpWI: «B TIpOYHBIX HPaBCTBEHHBIX, MTYXOBHBLIX MPUHIMIIAX HYXIAETCSI U MIEJIO
CO3MaHUsSI HOBOIO MHPONOpPSAKA, B OCHOBE KOTOPOTO MOJDKHBI JIeXKAaTh OOIIENpU3HAHHBIE HOPMBI
MeXIyHapOIHOrO MpaBa U 00IIeYeI0OBeYeCKON Mopain»®.

OcCHOBHa$l MpUYMHA POCTa POJIM MOpald BUAUTCS B yrayOJeHUM B3aMMO3aBUCHMMOCTM rocymapctB. B
pe3yJibTaTe COTPYAHMYECTBO HE MOXET He OMUPAThCs Ha TMPUHLMI B3aMMHOCTU, TpeOYyIOIIUN ydeTa u
YBaXXCHMSI WHTEPECOB IapTHepa. TakKMM TIIyTeM CO3HAIOTCS TIPEOIIOCBIIKMA IUISI  YTBEPXKICHUS B
MEXIYHAPOIHBIX OTHOIICHMSIX 30JI0TOr0 MpaBMjIa MOPaJIM — IIOCTYIIail ¢ APYTMMU TakK, KaK Thl XOYellb,
YTOOBI MOCTyIajau ¢ ToOo#. CBOIO pOJb MIPaeT M HEKOTOPBIA IIPOTPecc B MAacCOBOM HPABCTBEHHOM
CO3HaHUU.

VicTopuyeckuii onbIT CBMAETENBbCTBYET, YTO MOpasb, BKIOYAs PENUrMO3HYI0, MOCTOSHHO mMrpana pofle UHCTPyMEHTa
BHELLUHEN NOJINTUKMW. AHanmsmpyﬂ BHELUHIO NOJINTUKY CLUA Ha NnpoTaAXeHn OByX BEKOB, aMepI/IKaHCKI/Ii//I mncenenosartesb .
Oxnn6epT npuLlen K BbIBOAY, 4TO ee «Hanbonee TUNNYHON YepPTOW... SBNSIETCS B BbICLUE Mepe MOPasIMCTCKUIA XapakTep»'.

Kak 13BeCcTHO, 04HOI U3 OCHOB BHELUHEN NonmTukn monogoro CoBeTcKoro rocyaapctea Obiia KOHUENnuMs cnpaBeaivBoro

Mupa, M1mpa Ha PaBHO CnpaBeanmBbIX OJ19 BCEX YCN0BUSX. Ll,ymaeTc;l, 4YTO cerogHs amopasibHas NoJanTuka BCe B MeHbLUen

Mepe MOXEeT paccuuTbiBaTh Ha ycrnex. OT MopanbHOro aBTopuTeTa rocyfapcTBa 3aBUCUT €ro BVSIHUE Ha MEXZAyHapOAHYI0
XN3Hb.

Mopajib aKTUBHO MCIIONB3YETCA CTPaHAMM, KOTOPBIE He KOHTPOIMPYIOT IPAaBOTBOPUYECKUI IPOIIECC.
TTpUHIIT cOpaBeIMBOCTH U CBSI3aHHBIE C HUM HOPMBI MOPAJIA UCITOJIB3YIOTCS PA3BUBAIOLIAMICS CTPAHAMMU
JUIS TIPEOOPA30BAHUA CUCTEMbBI MEXIYHAPOAHBIX SKOHOMUYECKMX OTHOLUEHMIA. DTU CTpaHbl CUMTAIOT
HEOOXOAMMBIM YTBEPXKIEHME HOBOM MOpaid, MPU 3TOM IOAYEPKUBAIOT €€ CBA3b C MEXIYHAPOIHBIM
paBoM2.

Mopanb cyliecTByeT M JAEUCTBYET KaK CUCTeMa WAealoB, MPUHIIMIIOB, HOPM, HOCUTENEM KOTOPOii
ABISIETCS OO0JIee MIM MeHee KPYITHOE CollnaibHoe obpazoBaHue. Camoe OOJIbIIOE M3 HUX — MEXIYHApPOIHOE
COOOIIECTBO, KOTOPOMY TIPUCYIIA MEXIYHApOOHAs Mopaib. IlocienHsss B 3HAYMTENBHON Mepe
CKJIAAbIBAJIaCh HA OCHOBE OOLIENPUHATHLIX B Pa3IMYHLIX HALMOHAJILHBIX CUCTEMAaX HOPM IIyTEM
[IPUCIIOCOOIEHUS WX JJIS PEryJIMPOBAHUs MEXTOCYIAapCTBEHHBIX CBA3ei. [103TOMY B LIEJIOM OHa HOCUT
OO0LIIeYETOBEUECKU I XapaKTep U OTPaXKaEeT JOCTUTHYTHIA yPOBEHD LIMBUTM3ALIVIN.

CkaszaHHOE He O3Hayaer, OyATO MEXIyHApOmHAas MOpalb WISHTHYHA MODaIM, IEWCTBYIOLIEH BO
B3aMMOOTHOILIEHUAX WHIWBUAOB. HEBO3MOXHO COBEPIIEHHO OAMHAKOBLIM MAacCIITa0OM M3MEPATH
MOBEIEHNE CTOJIb PA3IMYHEIX CYOBEKTOB, KaK WHAWBUI M rocyaapcTBo. YToOBI MMETH peanbHOe 3HAaYeHMUE,



MEXIyHapoaHasi  Mopajdb  JOJDKHAa  COOTBETCTBOBAaTb  CBOEMY  OOBEKTY  PEryJMpoBaHUS  —
MEXTOCYIapCTBEHHBIM OTHOIIEHUSIM. DTUM OMPENEeNSIIOTCS Crieln(UIecKrue 4YepThl MeXIyHapOmTHOMN
MOpaJTi KaK TI0 COIePXKAaHUIO, TaK U TTI0 MEXaHU3MY JAECTBUS.

OnHako Tmipu3HaHWe creuuduK H5TOM MOpaJd HHU B KOeil Mepe He OIMpaBIblBaeT BecbMa
pacmpoCTpaHEeHHYIO  KOHIETIMI0  TOMYMHEHHMs ~ Mopaiu  nojutuke'. HemomyctumMo — 3aMeHATH
0011eNpU3HaHHbIE HOPMBI MOPAJT TPUMUTHUBHOMN MOJUTUIECKON ITUKOMA.

B mponuioMm MexXay MOpaibi0 rocyaapcTB U MOPAJbI) MHAMBHAOB CYIIIECTBOBAIM MPUHLUMNUAIBHBIC
nmpoTuBOpeuusi. Tak, eciau isi MHAVUBUAA CYIECTBOBAI TIPUHIIUIT «HE yOuWii», TO IJIs TOCyIapcTBa BOWHA
OblTa NIEJIOM YeCTW M BCE TMOMBITKUA Pa3TPaHUYUTh CTIIPABEIMBbICE W HECTPaBEIJIMBBIE BOWHBI yCIiexa He
umenu. Jllongu pyKoBOACTBOBAINUCH 3aMOBEIbI0 «HE OOMaHU», a AUTIJIOMaTUs Oblla UCKYCCTBOM JKU. HbiHe
MOJIOXKEHUE IOCTENeHHO MeHseTcd. [Ipoucxomur omnpenesieHHOE COIMXEHHME pPa3BUTOM HallMOHAJIbHOM
MOpaJTd ¢ MEXAYHAPOIHOM.

B MexmyHapooHBIX OTHONIEHUSIX MOpPaJb HOCUT TTOJUTUYECKUI XapakTep, 3alluilas WHTEPECh
roCyIapcTB, U TIOTOMY €€ AeMCTBUE MMEET MOPATTbHO-TIOJUTUIECKYIO TIPUPOIY.

Mopaib, Kak pa3HOBUIHOCTh OOIIIECTBEHHOTO CO3HAHWS, O0JIAAAaeT JAOBOJTHHO CIIOXHOUW CTPYKTYpOM,
OOJIBIIIMHCTBO 3JIEMEHTOB KOTOPO HOCSIT HOPMATMBHBIM XapakTep: LieJu, MPUHIUIBI, HOpMbl. Hopwmbl
Mopasii 06J1a1al0T MOPaTbHO-00513aTETbHOMN CUITON.

LleHTpanbHOE MOJIOXEHUE 3aHUMAIOT MPUHIMUIIBI KaK Hauboiyiee 000011eHHass ¢hopMa HPAaBCTBEHHBIX
npeanvcaHuii. B HUX oTpaXeHbl cucCTeMa LIEHHOCTEW MEXTYHApOAHOW KW3HU, OCHOBHBIE LM MOPAJIHU.
IMockonbKy MoOpasibHbIE TIPUHIIMIIBI KacaloTCs OCHOB MEXIyHapOTHOW CHUCTEMBbI, TIOCTOJIBKY OHU B
OCHOBHOM €JIMHBI C COOTBETCTBYIOIIMMU TIOJIUTUYECKUMU U TIPAaBOBbIMU mpuHUIMUNaMu. OCHOBHBIE
MPUHIUIBl MEXAYHAPOJHBIX OTHOIIEHUI SIBJSIIOTCS OMHOBPEMEHHO TMPUHIIMIIAMU TIOJUTUKU, TpaBa,
MOpaJI.

BaxHoe MecTo B MEXAyHApOAHOW MOpaiv 3aHMMAIOT MPOCTble HOPMbI HPABCTBEHHOCTH, dJIEMEHTApHBIE
MpaBujia BCIKOTO 4ejaoBeuecKoro obiieHus. K HUM OTHOCATCS: OKa3aHWE MOMOIIM OCTPO HYXKAAIOUIAMCS
CTpaHaM, yBaXeHWE UHTEPECOB APYT APYTa, BEPHOCTb JAHHOMY CJIOBY, YBaXEeHHUE TOCTOMHCTBA TOCYIapCTBa,
TYMaHHOE OTHOIIIEHUWE K JIIOJSIM, 3HAUWUTETbHAST YacTh MPABWI MEXAyHAapoaHOUW BexnnBocTh. OCHOBHas
ucTopuyeckas 3anaya — obecreueHnue BbKUBAHUSI YeI0BeYecTBa. B 9TOM BBICIIMIT HPABCTBEHHBIN JOJT KaK
YyeJIoBeKa, TaK ¥ rocyapcTaa.

InaBHast ¢yHKUMS MOpaJM COCTOWT B PETYJIMPOBAHWM MEXAYHApPOAHBIX OTHOIIEHWI. Ee BaXHBIM
aCMEeKTOM SIBJISIETCSI YCTAHOBJIEHWE MOJDKHOTO COYETaHUS OOIIMX M OCOOBIX MHTEPECOB TOCYAApCTB.
HcTopuyeckoe pa3BuTHE OMPEAENsIeT TTOCTOSHHBIN POCT 3HAYEHUsI OOIINX WHTEPECOB, a CIENOBATENbHO, U
YIPOYEHUE COLMATBHO-TIOIMTUYECKOTO (DYyHIaMEeHTA MEXITyHAPOIHOW MOpAJIH.

OO0ciykuBast OHY U Ty e CUCTEMY, OCYIIECTBIIsIsI On3kue yHKIMU, ONMPasiCh Ha OOLIME OCHOBHBIE
LIEJIM Y TIPUHIMUIIBI, MOpaJlb Y MEXIyHapOAHOE MPaBO HE MOTYT HE MMETb MHOTO obOiuero. B mokrtpuHe
HEpeJKO TOMYEPKMBAETCS 3HAYEHWE MOpaIM [UIsi MeXIyHapomHoro Tmpasa. [lopoit oHO sIBHO
npeyBennuuBaeTcd. HekoTopble aBTOPHI JaXe MOoJIaraloT, YTO MOpajib CIAYKUT UCTOYHUKOM 00513aTeIbHOM
CWJIBI TTpaBa’.

B omHux ciyuyasx mMopanab W TPaBO BO B3aUMONEWCTBMU PETYJIMPYIOT OAHU U T€ K€ OTHOIIEHWUS,
BO3JIEHCTBYSI HA HUX CBOMMU crieinnIecKUMU cpeacTBaMu. B npyrux rpaBo peryaupyet olHU OTHOLICHUS,
a MoO-
panb — wuHble. CylecTBYIOT OTHOLIEHMUS, KOTOPBIE MOTYT PETyJIMpOBAThCS TOJBKO MpPaBOM, HalpUMeEp
OTHOILIIEHUS, Kacalollluecs TPaHCIIOpPTa, CBSI3U. A €CThb OTHOILIEHUS, PEryJUPYyEeMble MOPAJIbIO, HAIPUMED
OKa3aHWe MMOMOIIY TOCYIapCTBY, MOCTPAIABIIEMY OT CTUXUIAHOTO OEJCTBUSI.

B3aumoneiicTBrueM ¢ MOpaibio TMPOHM3aH BeCh Mpoliece (GYHKIIMOHUPOBAHUS MEXITYHAPOIHOTO TpaBa
OT Hauaja TpaBOTBOPYECTBA JO PE3YyJbTATOB IpaBoocyllecTBieHus. Ha Bcex cragusix rocymapcTBa U
OpraHM3aldy YYUTBHIBAIOT IIMPOKUI KPYr MOpaldbHbIX (AaKTOPOB, BKJIOYAsl HPABCTBEHHBIE WJIEH,
TMPUHLUIIBI, HOPMBI, MOPaJIbHBIA KiIuMar. B oOmiem, eaBa AW KTO CTAaHET I0Ka3blBaThb BO3MOXHOCThb
YTBEPXKIEHUS B MEXKIYHAPOIHOM MTPaBe aMOPaJIbHbBIX HOPM.

OT cTeneHW COOTBETCTBUS MPABOBBIX HOPM MOpaiu 3aBUCUT UX 3OGEKTUBHOCTh. Yem BbIllle
HPABCTBEHHBI! YPOBEHb HOPM TIpaBa, TeM OOJIbIIIE CUJIa UX BO3AECUCTBUSI HE TOJIKO Ha TTPaBUTENHCTBA, HO U
Ha HaceleHue, 4To HemasioBaxHo. CyiecTByeT W obOpaTHasi cBsI3b. CIOCOOCTBYSI YCWJIEHWIO BIIUSTHUS
MopaJld, MEXAyHApOAHOE MTPAaBO TEM CAMBIM Yepe3 Hee BO3ACICTBYET Ha MEXIYHAPOIHbIE OTHOIICHNS.

IOpuctbl oTMeualoT, 4TO, 3aKpEIUisisi OCHOBbI MOpAajid, MPaBOBbIE MPUHLMUIBI OOPETAIOT MCTOYHMK
ocoboil opuandeckoil cwibl. [ToquepkuBaeTcs, B YaCTHOCTH, UTO MMIIEPATUBHOE MEXIYHAPOMHOE IMPaBO
COCTOWUT U3 OCHOBHBIX 3TM4eckux npuHIumoB (P. bepoep, ®PT; P. Kyanpu, Urtanus), yto rocymapcTa
laxe 10 B3aMMHOMY COTJIaCMIO HE BIIPaB€ OTCTYMAaTh OT HOPM, BBIPAXKAIOIIUX OCHOBHBIE MOpPAIbHBIC
npuHLuis! (bannamope-Ilansepu, Utanus).



He Tombko comepkaHue HOPM MEXIYHApOIHOTO ITIpaBa, HO M WX OCYIIECTBICHUE HE MOXET OBbITh
aMOpaJIbHBIM, JTOCTUTATHCSI C ITOMOIIBIO CPEICTB, HECOBMECTUMBIX ¢ MOpajblo. OCYIIeCTBICHNE ITPAaBOBBIX
HOPM aMOpPaJIbHBIMU CPEICTBAMU IIPEICTABIISICT COOOI 37TOYITOTPEOICHIE TIPABOM.

CBsI3b MOpAJIA U TIpaBa HaXOAUT KOHKPETHOE OTpaxkKeHHE B MEXKAYHAPOIHO-IIPABOBBIX aKTaX, B KOTOPBIX
BCE Yallle BCTPEYaloTCs CChUIKM Ha Mopayb. I1o Mepe YCIOXHEHUSI MEXAYHapOAHBIX OTHOIIEHWI pacTeT
YUCJIO CAyYaeB, KOraa 4YeTKoe MpaBoBOE PEeryIupoBaHue ¢ ero (hopMaibHON ONpeaeIeHHOCThIO OKa3bIBaeTCs
HEBO3MOXHBIM. B Takux ciydasx IOTOBOPHI MPEIITUCHIBAIOT IIPUMEHEHUE OIpeAeIeHHBIX HPaBCTBEHHBIX
KpPUTEPUEB, HOPM.

Mopaipe pacnpocTpaHseT CBOe AEHMCTBUE Ha BCE BUABI MEXIYHAPOAHBIX OTHOLIEHUH (XOTS U B pa3HOU
mepe). [IpaBo umeer Gosee orpaHUYeHHYIO chepy ACUCTBUS, €ClIM HE CUUTaTh €ro Lejd U OCHOBHbBIC
NpUHLIMIIBL. B oTiMyMe OT mpaBa Mopajdb HEMEIJIEHHO paclpoCTpaHsSeT CBOe NEeliCTBME W Ha BHOBb
BO3HUKIIIME OTHOIIEHMSI.

B oTHoOmEHNM BBIMOJHEHWSI KOHKPETHBIX MEXKIYHAPOTHO-TIPABOBBIX HOPM MOTYT OBITH JIMINB IIBA
BapMaHTa: HOpMa JIMOO COOJIoIeHa, JIMOO HapylleHa. Y HPaBCTBEHHBIX HOPM TPAHMIIBI MX BBIIOJHEHMUS
mmpe.

B nipeneniax HOpMBI YPOBHHM €€ COOJTIOIEHUS MOTYT pa3InJaThbCsl.

Mopaib ¥ MeXAyHapoAHOE IPaBO pPa3lMYyaloTcsl U B OTHOIIEHWM OTBETCTBEHHOCTU. [l TIpaBa
XapaKTepHa HEraTHBHAS OTBETCTBEHHOCTb, COCTOSINASl B OOSI3aHHOCTM CyObEKTa HECTUM HeraTUBHbIE
MOCJIE/ICTBYSI, CBSI3aHHBIE C HApYIIEHWEM WX ITPaBOBBIX HOPM. TaKoro poja OTBETCTBEHHOCTb UMEET MECTO 1
MIpY HapyIIeHUW HOpM Mopaiu. Ho B ciiygae ¢ Mopaibio BBICOK YICIBHEIN BEC IIO3UTUBHOM, M AKTHBHOM,
OTBETCTBEHHOCTH, KOTOPAsI 3aKJTI0YACTCS B 00SI3aHHOCTH IIPUHSATH BCe HEOOXOIMMBIC MEPHI IS IIPETBOPCHMS
MPeaNMCaHU MOPaJIX B KU3Hb.

Mopaib B CBOEM pa3BUTUM HECKOJbKO OMepexxaeT pa3BUTHE MEXIYHApOMHOro mpasa. MHoOrue HOBBIE
BBICOKOHPABCTBEHHbIE TOJOXEHHUS IepBOHAYAIbHO (DOPMYIMpPYIOTCS B KayecTBe HOpM Mopaiau. OHu
HaxonsT oTpaxeHue B pe3omonusax ['eHepaabHoii Accambien OOH, KoTopbie cTaqu UrpaTh BaXXHYIO pOJib B
¢GopMUPOBAHUN U PA3BUTUHN MEXKIYHAPOTHOM MOPAJIH.

Ha 6aze stux pesomouuii (OpMHUPYIOTCS OOBIYHBICE HOPMBI IIpaBa JIMOO 3aKJIIOYAIOTCS HOTOBOPHI.
I[IpumepoM MoxeT ciykuTh TpuHsTasg ['eHepanbHoii Accambieeii OOH BceoOmasi nexmapauus mpas
yengoBeka (1948 r.), KOTOpas 3ajloXujga OCHOBBI HOBOM OTpaciyd MEXIyHapOJHOIO TMpaBa —
MEXIYHapOIHOTIO IIpaBa MpaB YeJoBeKa.

Poct 3HaueHUsT MOpaiu U YCUJICHHUE €€ B3aMMOACMCTBUS ¢ MEXIYHAPOIHBIM MPABOM BEIyT K TOMY, UTO
MEXIyHapOJHbIe OpTaHbl YAEJSIOT BCEe OONbIlle BHUMAaHUS 3TOMY SIBJICHUIO M WCIOJbL3YIOT €ro JJist
JOCTUXKEHUS cBOUX Lieaeid. OcoOblii nHTepec MpeacraniseT nmo3uuuss MexnyHapoaHoro Cyga OOH. Ona
ObL1a copMyaIMpoBaHa AOBOJLHO 4eTKO: «Kakumy Obl 0OpUIMYECKUMU OOBOJAMM HU PYKOBOACTBOBAJICS
Cyl, €ro pelieHusl Mo CaMOMY CBOEMY CMBICIY AOJKHBI ObITh MPABOCYIHBIMU U MOTOMY CIIpaBeIIMBBIMU.
Tem He MeHee Korma pedb UIAET O CYAE, OTIIPABJISIONIEM IPAaBOCYAME WM IIPOBO3IJAIIAIOIIEM IIPaBo, TO
WMeeTCs B BUIY, UTO PEllIeHWe HAXOAWT CBOE OOBEKTUBHOE OTPaBIAHUE B COOOPaXKEHUSIX, HAXOISIIINUXCS B
caMUX HOpMax, a He BHE HMX, U 30eCh MMEHHO HOpMa IpaBa IPU3BIBACT NPUMEHSTHb CIIpaBEIIMBbIC
TIPUHLIAITB .

CnenoBatenbHo, MexayHapoaHblii Cyn OOH npuMmeHsieT Mopalib JMIlb B TOW CTENEeHU, B KaKOM 3TO
npeanuckiBaeT mpaBo. [lomutmaeckne opraHel, Ta Xe ['eHepanbHass Accambies OOH, mpuMeHSIOT HOPMBI
Mopaiu 0ojiee IMUPOKO M CBOOOAHO. JlymMaeTcs, 4TO 3TO HEe MOXET He CKa3bIBaTbCsl M Ha MpaKTUKe
MexnyHapoaHoro Cyna. I'enepanbHass Accamb6iess oObsSBUIA, YTO TEHOLIMA IPOTUBOPEUUT MOPATLHOMY
npaBy. [TonTBepauB 370 MonoxeHue, Cyn 000CHOBaI CBOI ITpUKa3 0 BpeMEHHBIX Mepax 110 jaey «bocHus n
I'epuerosuna npotus KOrocaasun» ot 13 ceHTsA6ps 1993 I. cChUIKOI Ha MOPaJIbHOE IIPaBo2.

CyliecTBYIOT U Apyrue dakThl, cBUAETEIbCTBYIONIME 0 ToM Xe. B IIpaBunax OOH o npuMupeHuu npu
cnopax Mexay rocyaapctBamu 1990 r. ectb raBa «HopMbl, mpuMeHUMBIE K TpuMupeHuto». CtaTbs 18 aToit
m1aBel macuT: «Kommccuss OymeT pyKOBOICTBOBATHCS TMPUHIIMIIAMUA OOBEKTMBHOCTH, YECTHOCTH U
CTIPABEIIMBOCTI».

M3 Bcero ckazaHHOIO CJIeIyeT, YTO 00eCTIeYMBAIOIINI BRDKMBAHUE M IIPOTPECC YeI0BEYECTBA MUPOBOM
MOPSIIOK TIPENCTABISIET COOOM BBICIIYI0O MOPAJbHYIO LIEHHOCTh. DTO IOPSIIOK MHpa M COTPYIHUYECTBA,
NIEMOKpaTUM U YyBaXEHUS IIpaB YeJoBeKa, COLMAIbHOW CIpaBeIMBOCTA M OOILIEro OJarocoCTOsSIHUS.
MexnyHaponHasi HOpMaTUBHAs CUCTEMa COLMAJIBHON CTIPaBEeUIMBOCTH M OOIIETO OJIATOCOCTOSIHUSI — 3TO
cuctema XXI B. Peub HMaeT 0 HOBOM YpOBHE LIMBWIM3ALMKM B [JIOOAJIbHOM Maciutade. PeleHue cTosb
TPaHANO3HBIX 3a7a4 MMOTPEOYET CYIIIECTBEHHBIX HOBBIX MOMEHTOB KaK B MOpaJIM, TaK 1 B TIpaBe, a TAKKE B UX
B3aUMOJICUCTBUU.

§ 4. NHble MeKIyHAPOAHbIE HOPMbI M MEXKIYHAPOIHOE NMPABO



1. OOmas XxapakTepuCTUKA WHbIX MEKIYHAPOIHBIX HOPM

Pacrtyiee MHOroo6pasue MexXIyHapOIHBIX OTHOIIECHU TTOPOXKIAET U pa3HOOOpa3ue PeTyIUPYIOIINX UX
HopM. Oco60 MHOrooOpa3Hbl HEMpaBoOBble HOPMbI. VX 3HaueHME MOAYEPKUBAETCS BCE OOJIBILIMM YKCIOM
IOPUCTOB. DTU HOPMBI B3aMMOJECHCTBYIOT ¢ MEXIYHAPOAHBLIM IIPAaBOM M APYT C APYIOM, CO3[aBasi CaMble
YAUBUTEIbHbBIE COYETAHUS U IPOMU3BO/ISI COOTBETCTBYIOIINIT (P DEKT.

IIupoko pacrpocTpaHeHbl IIOCTAaHOBJICHUS MEXIyHapOIHO-TIPAaBOBBIX JIOTOBOPOB,
MpeayCMaTpUBAIOIIME, YTO CTOPOHBI TPM  OCYIIECTBICHUUM COTPpyIHHUYECTBA OyayT YYMUTHIBATh
COOTBETCTBYIOIIME PEKOMEHIALlMM M JAPYrMe HOPMBI MEXAYHapoAHbIX opraHu3aumii. Hepenko 3to
OTHOCUTCS M K TaKUM IIpaBujaM, KOTOpble (OPMUPYIOTCS B NPAaKTUKE YACTHBIX JIML M KOMIIaHWi. B
pesyibTaTe CKjaablBaloliyecs B cdepe MeXIyHapOOHBIX SKOHOMMUYECKUX CBSI3¢i HEroCylaapCTBEHHOIO
XapakTepa aBTOHOMHBIE OOBbIYHBIE IpaBWIA IIOJYyYalOT CAHKLMIO TOCYydapCTB Ha IIpMMEHEHUE UX B
MEKTOCYIapCTBEHHBIX OTHOIIEHUsIX. ICTOYHMKOM aBTOPUTETA TAKOrO poja IPaBUJI SIBIISIETCS IIPEXIe BCETO
HUX 1IeJIeCO00Pa3HOCTh, a TaKXKe NMPM3HAHUE WX YYaCTHMKAMM 3KOHOMMUYECKHX CBSI3€i, YTBEpXKIECHUE B
MpaKTUKE.

PaHee yxe ObUIM pacCMOTPEHBI TAKWE OCHOBHbBIE BMIbI HEIMPABOBBIX HOPM, KaK IIOJIMTUYECKUE U
MopaibHble. Ternepb MO3HAKOMUMCS C APYTUMU HOPMaMu 3TOrO BUJA.

2. OpraHu3anMOHHbIE HOPMbI

IMosiBIeHMEe MHOTOYMCIIEHHBIX MEXIYHAPOIHBIX OPTAaHOB M OpTaHM3allii BBI3BAJIO K KU3HU OOJBIIOE
KOJIMYECTBO HOPM, COICPXKAIIMXCS B UX PEIICHMSIX U IIPU3BAHHBIX PETYJIMPOBATh UX IESITEIBHOCTL. TaKoro
poia HOPMBI MOXXHO Ha3BaTh OPraHM3aMMOHHBIMH VUTU aJMHHUCTPATHBHBIMH. VX clienyeT oTIMYaTh OT HOPM,
COIEpPXKAIMXCS B PE3OJIOLUAX M TIPU3BAaHHBIX PEryJMpOBaTh OTHOIICHMSI C Yy4YacTHUEM TOCYAapCTB.
IMocnenHue HOCAT peKOMeHAATebHBIN XapakTep.

OCOOCHHOCTh OpPraHM3allMOHHBIX HOPM B TOM, 4YTO OHM OKOHYATEJBHO NPWHUMAIOTCS CaMOM
OpraHu3alneil B CUIy MPeIOoCTaBICHHEIX i TTOJTHOMOYMIA, HEMEIJICHHO BCTYIIAIOT B CHITY, HE HYXXKIAIOTCS B
MOCJIEAYIONIEM YTBepKICHUH TocyIapcTBaMu. B KadecTBe mpuMepa TaKMX MOJHOMOYMI MOXHO yKa3aTh Ha
npenocraBieHue YcraboM OOH T'eHepanbHOii Accambiiee TpaBa yTBepKAaThb OIOMKET OpraHU3alluu U
yCTaHaBJIMBATh CBOM IMpaBuIa Mpoueaypsl (cT. 17 u 21).

OpraHu3allMOHHbIE HOPMbI 00JIaJalOT IOPUAMYECKON CWJIOM, MCTOYHMKOM KOTOPOM SIBIsIETCS
YUpEAUTESIBHEIA aKT OpraHu3allii. B cuiy 3TOro mx mopoil Ha3bIBAIOT ITPOM3BOIHLIMU, BTOPHYHBIMH
NMPAaBOBBLIMH HOPMAMH, SIBJISTFOIIIMIMCS YaCThI0O MeXAyHapomgHoro IpaBa. C MOCAeIHUM TPYIHO COIJIACUTHCS.
Takue HOpMBI OTIMYAIOTCSI OT HOPM MEXIYHAPOIHOTO IIpaBa Kak 110 MPOILeaype CO3MaHMs, TaK 1 II0 O0BEKTY
perynupoBaHusi. OHM He PeryaupyloT MeXTrocyaapCTBeHHbIe OTHoIIeHUs. KpoMe IpaBmwi o Olomkere U o
npolieaype K HAM OTHOCSTCS U IpaBUja O IEepCOHalle OpraHu3alli, O MOAACpXaHUU IIOpsiIKa Ha ee
TeppUTOPUU, O CIyXk0ax CBSI3M, O CO3JNaHMM BCIOMOraTejbHbIX opraHoB. OOecreurBalOTCS
paccMaTpuBaeMble HOPMEI CHJIAMHM caMoil opraHu3anuu. B o6mieM peysb naeT 006 0coOBIX HOpMax, 0 HopMax
BHYTPEHHEr0 NpaBa MEXKIYHAPOIHBIX OPraHU3aLuii'.

IIInpokoe pacmpocTpaHeHWE IIOAYIWIM CO3IaBacMBle [UIST COINCHCTBHUS pealM3allid JIOTOBOPOB
cMelraHHble KoMuccud. OHM TaKKe IPUHUMAIOT CBOM MPOLIEIypHBIC IIpaBUjia U IpYre aiMUHUCTPATUBHbBIC
HOPMBI.

ITpoucxoaut pacuivpeHue BBITOJTHSIEMbIX OpPraHU3allMOHHBIMU HOpMaMu (yHKUMIA, B TOM 4YHUCIE U
TaKMX, KOTOPBbIE CUMTAIOTCS IIPEpOTraTMBOM MEXIyHApOOTHOro TIpaBa. Bcerma cuuTanoch, 4YTO
MeXIyHapoIHasl OpraHu3alrsl yIpexaaeTcss TOroBopoM rocynapcts. Tem He MeHee B 1964 r. ['eHepasibHas
Accamones OOH Ha ocHOBe KOHCEHCyca mpuwHsIa pesomonuio o co3manum Kondepernumm OOH 1o
toprosie u passutuio (FOHKTA/I), B 1966 r. aHanornuyHbIM 00pa3oM Obuta yupexaeHa Opranusauus OOH
no mnpoMsiinieHHOMY pa3Butuio (FOHWIO). Jlymaercsd, 4ro B HaHHOM ciydae BaXKHYIO POJIb ChITpajo
Npu3HaHUE TocymapcTBamu pesonouuu ['eHepanbHoit Accambien OOH kak akTa, COCOOHOro y4ypeauTh
JAHHYIO MEXIyHAapPOIHYIO OpPraHU3AIIUIO.

3. OOBbIKHOBeHMS ¥ TPAAUIUH

OObIkHOBeHMe (1aT. — usage) — He o0Jajawmas IOPUIANMYECKO CHJIIOH MeXKAyYHapoaHas Hopma,
CKJIA/ILIBAIOLIASICS HETIOCPEICTBEHHO B OTHOMIEHUSIX TOCYJAPCTB B Pe3y/ibTaTe MOATBEPKICHNS PAKTHKON.

Korma onpeneseHHOMY MpaBWIy CIEAYIOT JIUTETHLHOE BPEMsI, OHO TIPEBPAIAETCsI B OOBIKHOBEHUE WIIN
TPAaguLINIO, W TOTIA CYMTAETCS MPABWJIBHBIM €0 IPUIACPXKUBATHCS M HENPABWJIBHBIM — OTKJIOHSTBCSI OT
Hero. peBHSISI MakcuMMa: He ClelyeT OTCTyIlaThb OT TOIO, 4YTO BCeMM cobOmomaercst (non recedendum a
communi observanti)'.



OOBIKHOBEHME 00JIerJaeT IMTOBCETHEBHOE B3aNUMOIEUCTBIE TOCYIAPCTB, CHUMAas C HUX B OIpeAeIeHHOMN
Mepe OpeMst IPUHATUS MHOXECTBA MHAMBUAYAIbHBIX PEIIEHUIA TaM, Te CJOXUIUCH U ObLIM arpoOUpOBaHbI
ycroiunBbie cTaHmapThl. [1opoii crjia OOBIKHOBEHUS, IEPEPOCIIETO B MPUBBIYKY JOKHOCTHBIX JIMII, MOXET
0Ka3aThCsl HEe MEHee AeCTBEHHOM, YeM CHJIa HOPM MEXIYHapOIHOIO IIpaBa.

OTMedy, 4YTO B IUIJIOMATMYECKO IIPAaKTMKE PEAKO HCIOJb3YeTCs TEPMUH «OOBIKHOBEHUE». B
OOJIBIIIMHCTBE CJIYYaeB CChLIAIOTCS Ha MPAKTUKY, YCTAHOBUBIIYIOCS IPAKTHKY. 3a4acTyiO B JIOrOBOpax W
WHBIX MEXIYHAPOIHBIX aKTaX TOBOPHUTCS, YTO CTOPOHEI OYOyT pPYKOBOICTBOBATHCS CYINECTBYIOIIEH
npakTukoii. Hepeako moguyepKuBaeTcsl, YTO IMPAKTUKA JOJDKHA YYUTHIBATHCS HApPSAy C MEXIyHAPOIHBIM
IIPaBOM.

YnoMuHaHue B OOTOBOpax IPaKTMKM MOXKET TakKe O3HAa4yaTh CChUIKY Ha OIpeAeICHHBIA CTaHAapT
OCYILIECTBIIEHUSI HOPM MeXIyHapogHoro mnpaBa. O ponau NpakTUKA B (HOpMUPOBAHUM OOBIYHBIX
MEXIyHapOAHO-TIPAaBOBBIX HOPM YXe€ roBopuioch. OOBIKHOBEHME, 32 KOTOPHIM IpM3HaAHA IOpUAMYecKast
CHMJIa, CTAHOBUTCSI OOBIYHON HOPMOM MeXIyHapomHoro Ipasa. IIpakTmka y9WTBIBacTCSI M IIPU CO3JAHUU
JTIOTOBOPHBIX HOPM, IIPY MX TOJKOBAHUM U IIPUMEHEHUU.

OObIKHOBEHME HMeeT OOJIbLIOE 3HAYeHWe I PEryJIMpOBaHUSI, €CIM MOXHO TaK BbIPA3UThCH,
MPOLECCYaTbHBIX OTHOIICHUIA: TTOPSIIOK CHOIIEHUIA OPraHOB TOCYAapcTB, (DOPMbI M METOIBI AESTEIbHOCTH
MEXIyHapOIHBIX OpraHu3alyii 1 JIp.

TakuM o00pa3oM, XU3HEHHas cCujIa OOBIKHOBEHHWS — B €ro pa3yMHOCTH, 1IeJIeCO00pa3HOCTH,
MPOBEPEHHOCTH, IIPAKTUIECKOM yI0OCTBE.

B MexmyHapomHBIX aKTax 4acTO CChLIAIOTCS Ha TPaaullMM, KOTOPBIM IOJDKHO ciieaoBaTh. Yalle Bcero
oA Tpamuiveil IMOHMMAETCS CJIOXUBIIMICS IOPSAOK, AyX B3aUMOICHCTBUS, XapaKTePU3YIOLIUIACS
ycToiumBoCThIO. 10 Xapakrepy M MeXaHU3MY HACHCTBUS TpaaulMM OJM3KM K OOBIKHOBeHUIO. ITopoii oHu
0003HavYaoT OJHO U TO ke. Ho B LIeJToM Tpaguuuy npeacTaBIIsSioT cO00il HOpMBI 0oJiee IIIMPOKOTro U O0IIEro
xapakTtepa. OHM OTHOCSITCI KO BCEM CHCTeME OTHOIICHWIA MEXIYy NaHHBIMU TOCYyJAapCTBaMHM WU K ee
KPYIHOM IoacucTeMe. Tpamguliiyd MOIYT XapakKTepM30BaTh XU MUPOBYIO cHCTeMy. [ledajbHBIM IIPUMEPOM
MOT'YT CIIy>KUTb TPAAULIMU XOJIOJHOM BOIHEI, KOTOPhIE IIPEOI0JIEBAIOTCS C TPYIOM.

Tpamuuuuy 3aKperuIsiioT CJIOXMBIIMECS MHCTUTYThI, TPUHILIMIIBI U HOPMBI, BKJIIOYasl IMPaBOBLIC, [EIal0T
UX TpagULMOHHBIMU. OHU JOMOJIHSIOT MHBIE HOPMATUBHBIE CPEACTBA HA PAa3HBIX YPOBHAX. MICTOYHMK CHITBI
TpaguLIN 3aKJIIOYeH B JUIMTEIBHOCTU MX CYIIECTBOBAHUS, B CITOCOOHOCTM MPHUAABaTh PETYIMPOBAHUIO
TPaAULIMOHHBIN XapaKTep, TOMOJHUTEIHHO JETUTUMUPOBATH €r0 JaBHOCTBIO CYIIIECTBOBAHUS.

4. MeXIyHapoaHas BeXKIHBOCTh

MexnyHaponHasi BeXJIMBOCTb (JIaT. — comitas gentium) — He oOJafaioliye IOpUANYECKON CUION
MpaBWjia JI00POXEIaTeIbHOCTH, KOPPEKTHOCTU, CAEPXAHHOCTU, BHMMAHHUs, B3aMMHOTO YBaXKCHUSI
YYaCTHUKOB MEXIYHapOIHOIO 00IeHMs. BeXIMBOCTY ITPUHAUIEKUT CYILIECTBEHHAsT POJIb B PETYJIMPOBAHUMI
MEXToCyIapCTBEHHbIX oOTHolueHuit. MexayHaponHbiii Cyn OOH mnopuepkuBaeT, 4TO COOOpaKeHUS
BEXKJIMBOCTH TOJIKHBI IPUHMMATLCS BO BHUMAaHUE, HO MX CJIE€AyeT OTIMYATh OT IPABOBBIX 00S3aTeIbCTB!.
T'ocymapcTBa HacTaMBarOT HAa IPUMEHEHUN HOPM BEXKIIMBOCTH.

Bormpoc 06 06s13aTeIbHOM CUJIe BEXJIMBOCTH HEOJHOKPATHO BO3HUKAJ B MPAKTUKE CYdOB rOCyJapCTB B
CBSI3M C TeM, 4YTO IpaBWIa IIPUMEHEHUs aKTOB MHOCTPAHHOIO TrOCyIapCcTBa B 3HAYMTENIBHOM Mepe
PEryIupYIOTCSI HE TIPaBOM, a BeXJIMBOCTHIO. [1o MHeHMIo BepxoBHoro cyna CIIIA, BeXIMBOCTb He SIBISIETCS
abCOJIIOTHO 00s3aTeJIbHOM, HO BMECT€ C TeM 3TO HE IIPOCTO BEXIMBOCTh U 0JIaroXeJaTeJIbHOCTb.
BexxmBOCTE HeENb3sT WTHOPMPOBATh, 3a WCKIIOUEHWEM TeX CJIydaeB, KOIJa ee IIpUMEHEeHUe Oymer
MIPOTUBOPEYUTh MHTEPECAM rOCydapCTBa. AHAJOTUYHYIO MO3ULMIO 3aHUMAIOT CYAbl U HEKOTOPBIX APYIUX
rocymapcTB, B 4YacTHOCTH SlmoHmu. 3aMedy, ONHAKO, YTO Ha IIPOTSKCHWU [IOJITOTO BPEMEHU CYIbI
Bemuko6puranuu u CIIA rpakTriyecKu OTOXIECTBIISUIA BEXIIMBOCTD M MEXIYHAPOILHOE ITpaBo!.

HecooOmoneHne HOpM BEXKJIMBOCTH MOXKET BBI3BaTh OTBETHYIO PEAKIIMIO, OOBITHO B (hopMe IIpOTecTa, HO
MIPUMEHSTIOTCSI ¥ MHBIE OTBETHBIE Mephl. MI3BECTHO, YTO pEeTOPCHUs KaK pa3 U MPeACTaB/sIeT CO00I OTBETHHIC
MephI Ha HeAPYKeII00HbIE, XOTS U He BRIXOASIIME 32 pAMKU IIpaBa AeHCTBHUS.

Hopwmbl TIpaBa 1 BEXKJIMBOCTH B3aMMOIEUCTBYIOT. B mpolecce co3manus W OCYIIECTBIICHUS HOPM IIpaBa
CO0JIIOAIOTCS HOPMBI BEXJIMBOCTH. BMecTe ¢ TeM INpuMAaT NpUHAmICXKUT mpaBy. IIpeacraBiser B 3TOM
rade nHTepec no3unus Cyma EC, KkoTopyio TpyIHO MPU3HATH JOCTATOYHO 0OOCHOBAaHHON. B pemeHun ot
27 cents0pss 1988 r. Cya OTMETUJI, UTO <«IIOCKOJIbKY topucaukiius CooOliecTBa He IPOTUBOPEUYUT
MEXIYHAPOIHOMY IIpaBy, TO HEJIb3s TOBOPUThL, YTO HApyIIEHA BEXIMBOCTH»2. M3BECTHBI Ciydau, KOraa
HOpMa BEXJIMBOCTU CTAaHOBUTCSI HOPMOI IpaBa B pe3yJbTaTe NMPU3HAHUSI 32 HEM IOpUANYECKON CHIIBL.
BriBaloT ¥ ciyvau mpeBpallieHrss HOpMBI IIpaBa B HOPMY BeXJIMBOCTU. BbICKa3bIBaIOT MHEHUE, YTO PA3IMILE
MEXIYy OOBIYHBIM IIPAaBOM M BEXKJIMBOCTBIO OCHOBBIBACTCS Ha pa3sHOM 3HAYeHUM IpeaMmeTa (IIpaBo He
3aHUMaeTCs MeJlodaMu — de minimis non curat lex). Jlymaercsi, 4TO 3TO HE COBCEM TaK.



BexmBocTh 0M3Ka TaKXKe IMOJMUTUYECKMM HOpMaM M MOpaid, HalmpuMeEp TaKUM ee IpaBuiIaM, Kak
B3aMMHOE YBaXEHUE, YMEPEHHOCTb, CAEPXKAHHOCTb. [1OMUMO TakMX OJIM3KUX K IMOJIUTUYECKUM HOpMaM
MPaBWJI, BEXIUBOCTb COAEPXMUT U UHbIE — O HEKOTOPBIX AUILIOMATUYECKUX IMPUBUIIETUSIX, O IOJIOXEHUM
MHOCTPAHHBIX TpaxgaH, 0O MeXIyHAapOIHOM YaCTHOM IpaBe’. BeJnko 3HaueHHe BEXIMBOCTH B PEIICHUN
CJIOXXHOM TTPO0JIeMbI 3KCTEPPUTOPHUATILHOIO JCHCTBYS 3aKOHOB, a TAKXKE B TUILIOMAaTUYECKOM ITPOTOKOJIE.

OTCYTCTBUE Y BEXJIMBOCTU IOPUINIECKU O0SI3aTeIbHOI CHJIbI HEPEIKO M300paXkaroT KaK ee HeJOCTaTOK.
OnHAaKO OMBIT CBUAETENILCTBYET, UYTO B 9TOM CJIeAyeT BUIETh CMBICT €€ CylllecTBOBaHUsI. biaromapst aTomy ee
HOPMBI CIIOCOOHBI PETYIMPOBATH TAKME OTHOLIEHMUS, ISl KOTOPBIX MEXIYHAPOIHOE IIPABO HEIPUTOAHO! .

PoJib BEXIMBOCTH CBSI3aHA C COCTOSIHUEM IMOJIUTUYECKUX OTHOIIeHUIA. YeM Jiydlile 3TU OTHOIIEHUSI, TeEM
LIMpEe BO3MOXHOCTUA BEXJIMBOCTA. BIpoyeM, 3TO OTHOCUTCI M K APYIUM MEXIYHApOIHBIM HOPMaM.
BexumBocTh TpeOyeT, 4TOOBI IPU OCYIIECTBICHUN CBOEHM ITOJMTMKM TOCYIapCTBO YYUTBIBAJIIO MHTEPECHI
JIPYTHUX TOCYAapCTB.

BexJIMBOCTh MMeET 3HauyeHHWe IIPU OCYILECTBIEHWM YUCTO IMPAaBOBBIX OTHOILIeHMi. Hampumep, 31O
OKa3aHWe IIpaBOBOI IIOMOIIMM IIPM OTCYICTBUM COOTBETCTBYIOLIMX OOTOBOPOB, MHMOpMALMS O
MEXIyHAPOAHO-IIPABOBBIX aKLMIX, MPEAOCTaBsieMas HE YJYacTBYIOIIMM, HO TaK WIA HHa4e
3aMHTEPECOBAHHBIM IOCYIapcTBaM. BexIMBOCTh TakXKe TpeOyeT, YTOOBI pellieHHe BOIpoca 00 yTBEPXKICHUMN
MOANMCAHHOTO JI0rOBOPa HE 3aTATMBAIOCh 0€3 TOCTATOUHBIX OCHOBAHMIA.

B o6mieM MOXHO cKa3aTh, YTO BEXJIMBOCTb CIYXUT CHEIU(PUIECKUM CMa304yHBIM MaTepuajoM B
CJIOKHOM MEXaHHM3Me PEryJUpOBaHUS MEXIYHAPOIHBIX OTHOIIIEHUIA.

§ 5. Pesurno3nbie HOPMbI U MEXKIYHAPOTHOE TPABO

MexayHapogHoOe IIpaBO MHOTUM 0O0s3aHO peiaurui. [lociaemHsiss urpaja pojib IJIABHOIO HOPMATHUBHOTO
KOMIUIEKCa B MEXIYHAPOIHBIX OTHOIIICHMSIX 3a0JITO A0 TTOSIBJICHHST MexXayHapomxHoro npasa. Comep:xaHue
¥ OMBIT peain3alliy 3TOro KOMILIEKCa He MOIJIM He OBITh YYTEHBI IMPH (DOPMUPOBAHUN MEXIYHAPOIHOIO
npaBa. Penurus okasajna BAMSHME Ha MEXIYHApOAHOE IPaBO M 4epe3 BHYTPEHHEE IPaBO TIOCyIapcCTB,
colepXaHre KOTOPOI'o Tak:Ke OMpeessiyioCh B 3HAUMTEJIbHON Mepe peTuruei.

MexmyHapomHOe TTpaBo CO3/1aBajloCch MPENMYIIIECTBEHHO Ha €BPOTECKO OCHOBE MPHU MpeodIanatoeid
posi XprucTraHcTBa. Hemb3st oTpuIlaTh M BIMSHUE HAa HETO MHBIX peuruii. CoXpaHSIOIIecs pacXxoKIeHUs
MEXIY PCIUTHO3HBIMU CHCTEMaMM OTPHIIATEIbHO CKAa3bIBAIOTCS Ha MEXIyHAapomHOM IipaBe. UYTo ke
KacaeTcs IpaBa, TO OHO HE COACPXXUT HOPM, KOTOPbIE MOIJIM OBl OBITh HEIMPUEMJIEMBI IJII KaKOW-I11u00 U3
OCHOBHBIX pesuruil. UcKiltoueHueM sBisieTcs, MoXauyil, Takas BaxkHasi 00J1acThb, KaK MpaBa yeJoBeKa.

LleHHOCTH McCnamMa — rocymapCTBeHHbIe LIEHHOCTH. Ha mepBoe MeCTO OH CTaBUT OOSI3aHHOCTH, a He
MpaBa yesjoBeka. MeXIyHapogHOe IpaBO YTBEPXKIAeT MPUOPUTET TpaB ueiloBeka. VMHOyW3M M uciaam
OrpaHMYMBAIOT TIpaBa XeHIMWH. OcoOyI0 OMAacHOCTh IPENCTaBIsIeT UcaaMckuii dyHmamenTanmu3m. OOIee
MEXIYHapOOHOE TIPaBO paccMaTpWBaeTCs MM KaK BHYTPEHHEE IPAaBO XPHCTUAHCKOTO MUpPA, W IIOTOMY €Tro
HapyllIeHHe He cuuTaeTcs 3a30pHbIM. 3axBart rocoibcTBa CIIIA B Terepane kBanuduimpoBaacs MpaHCKUMUA
BJIACTSIMU KaK pEJUTMO3Hble HEHCTBUS B COOTBETCTBUM C BBICIIMM PEBOJIOIMOHHBIM IIPABOM.
MexnayHapoaubii Cyn OOH mnpusHas 3TU OEWCTBUS TpyObIM HapyllleHHWeM OOIIENPUHSTBHIX HOPM
LIMBUJIM30BAaHHOTO OOIIEHNUSI TOCYIapCTB.

HMHTerpanys rocyaapcTB B MEXIYHAPOJHOM COOOIIECTBE — HEOOpaTUMBIN MPOLECC, U JII00asT PeTurust
HE MOXET C 3THM He CUMTAThC.

HMHrepHanmoHanu3amys OOILIECTBEHHOM XM3HU, BKJIIOYas DEJUTUI0, BIeYEeT 3a COOOM COMMXKEHHE
B3[JISIIOB HAa OCHOBHBIE 1€MW M TIPUHLMIIBI MEXIYHapOTHONH HOPMATUBHOI CHUCTEMbI, ITIOCTEIIEHHO
dopmupyeTcs eArHas cucTeMa 00IeueJOBeYECKMX LIEHHOCTE! U COOTBETCTBYIOLIMX HOPM. 3agaya Tenepb B
TOM, 4YTOOBI MHPOTBOPILEI M TaKOW WX WHCTPYMEHT, KaK MEXIYHapoOHOE IpaBO, HAIUIM peabHYIO
TMOAJEPXKKY Y PEJIUTUIA.

B mutepaTtype HepeIKy BeCbMa BBICOKHE OIICHKM BIMSHUS PEIMTUU Ha COBPEMEHHOE MEXIyHApPOIHOE
npaso. [Tpodeccop 10.4. backun numiet, yro HoBbli 3aBeT u apyrue Mpou3BeAeHUs PEIUTHO3HON MBICITUA
(ckaxem, KopaH) «MoryT oka3aTbcs (M OKa3bIBalOTCS) TyXOBHBIM OCHOBAaHMEM IIPU BBIPAOOTKE, IPUHSITUU U
TOJKOBAaHUM COOCTBEHHO IOPUIMYECKUX HOPM. YKe ceiiuac, 1 0COOEHHO B OymyllleM, OHU MOTYT OKa3aThCs
BaXXHBIMU B Jiejie TyMaHU3alUN 1 YKPEIJIEHMsI HOBOIO MEXIYHAPOJHOIO IpaBax!.

PenurnosHoe cozHaHue SIBISIETCS BaXKHOMW 4acThiO OOIIECTBEHHOTO CO3HAHMS M B KQUECTBE TAKOBOTO HE
MOXET HE OKAa3bIBaTh BIMSHMS Ha TOJUTHKY, MOpab M NpaBo. Penurus comeiicTByeT HpPaBCTBEHHOMY
BOCIIMTAHUIO OOILECTBA, YTO OYEHb BaXKHO IS MEXIYHApPOOHOW HOPMATMBHOM cHUCTeMbl. PenuruosHbie
HOpPMBI HETOCPEICTBEHHO BO3IAEHCTBYIOT M Ha MEXIyHapoaHble HOPMBL. JlobOas peaurus comepKuT
OIpeAe/IeHHbI KOIEeKC IMOBEIECHUSI.

Hepenko comepkaHwe NPUHIIAIIOB PEIMTUM W MEXAYHApOIHOTO IIpaBa coBIagaeT. IlpmMmepaMm
MPUHIMIIOB, TIpUHAIJICKAIIUX W PEIUTUU, W MEXKIYHAPOTHOMY TIpaBy, SBJSIOTCS TIPWHIIUIIBI
CIIPaBeIMBOCTH, TOOPOCOBECTHOCTH. HecOMHEHHO OIIyTHMMOe BIWMSHHE PEINTHMM Ha TaKylo OTpacib



MEXIYyHapOJHOTO MpaBa, Kak TymaHuTapHoe mpaBo. C JApyroil CTOpPOHbI, YTBEPAMUBIIUCHL B KadyecTBe
OOIIETIPU3HAHHBIX HOPM MEXIYHApOMTHOIO IIpaBa, COOTBETCTBYIOIIME ITOJOXEHHUS OKAa3bIBAlOT O0OpaTHOE
BO3/EiICTBHE Ha peJMTuio. BceMupHBIT cOBeT IiepkKBell HasBall BceoOlmyio meximapamvio IIpaB YesloBeKa
COBPEMEHHBIMU IECSITHIO 3aIIOBEISIMM.

B Hame Bpemsi cTaja BecbMa OCTpPOI MpoOsiieMa peIUrMo3HOro 3KkcTpeMusma. BoliHa TaaubOoB MpoTHB
Hapojga AcraHuWCTaHa, MacCOBBI Teppop Ha pPEJIMIMO3HON IoYBe B OPYrMX CTpaHax M, HaKOHeIl,
coBepuieHHble B ceHTs0pe 2001 r. Teppopuctuueckue akthl B CIIIA ¢ 0coGoii cuioil 1eMOHCTPUPYIOT
OITACHOCTDH PEIUTHO3HOTO 3KCTPEMM3Ma U HEOOXOMIMMOCTb OOBEIMHEHMS YCUINM TOCYIapCTB TSI 0OPBHOBI
MIPOTUB HETO.

3HaunTtenbHoe BHUMaHue peauruu yneaser OOH. B 1981 r. obl1a npuHsaTa Jdexnapauus o JUKBUIAIAN
BceX (OpM HETePHUMMOCTM M AUCKPUMMHAIIMU, OCHOBAaHHBIX Ha DPEJUTUM WM BepoBaHuUM. C Tex mop
I'enepanbHass AccambJiest peryJisipHO IpUHMMAET Pe30JIIOIMU, Kacalollecs ocyiecTBieHus dexknapauuu. B
HUX TIOATBEPXKIAETCSl MpaBO Ha CBOOOAY MBICIM, PEJIUTMM U BepoBaHMIi. BblpaxkaeTcss 03a00YE€HHOCTb
pacTyIIMM 4YHCIIOM aKTOB HACWINS, MOTHUBHPYEMBIX PEJIMTHO3HBIM 3KCTpeMm3MoM. [ocymapcrsa
MPU3BIBAIOTCS K IPUHSITUIO BCEX 3aKOHHBIX MeP K IIPEIOTBPaIleHIIO TAKOTO PO/Ia aKTOB.

Takum obGpa3oMm, B cucTeMe ILIEHHOCTEl JI000i pelIMruy, NMpeTeHAyIoIei Ha 3HayeHHe MUPOBOM,
TIOJDKHBI 3aHSTh LIEHTpaJbHOE MECTO OOIleyesoBeYecKre IIEHHOCTU, B TOM YMCJEe MUPOBOM MOPSAOK,
OCHOBAHHBIN Ha CIIpaBeUIMBbBIX, TYMAHHBIX, I€MOKPAaTUUYECKMX MpUHIMIaX. OT 3TOro 3aBUCUT BbIKMBaHUE
YeJI0BEYECKOTO pojaa. Penuruss He MOXeT He ObITh OCHOBaHA Ha WJAEE PAaBEHCTBAa BCeX JIIOAEH W HapOAOB
nepen BcesbrmaumMm. Ecim oHa MPOTHMBOMOCTABISIET OMHU HApPOABI IPYIMM, OTPakaeT MHTEPECH TOJIBKO
HEKOTOPBIX TOCYIapCTB, TO OHA JINIIIeHA OyIyIIEero.
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I'naBa VI. MexnynapoaHo-npaBoBoe peryJidpoBaHue

§ 1. IloHsATHE MEXKTYHAPOJHO-NPABOBOTO PETYIMPOBAHHUS

Mexcoynapoono-npasoéoe  pezyaupoéanue —  3MO  64AACMHOe  6030elicmeue  20cyoapcme  Ha
MedHc20cy0apcmeentble OMHOUWEHUA C HOMOULbI0 MENCOYHAPOOHO20 NPasda.

MexXnyHapoJHO-MIPAaBOBOE  PETYJIMPOBAHUE TMPEACTABASIET CO0OM Pa3HOBUAHOCTb COLIMAJbHOTO
VIIpaBJICHMSI, KOTOPOE, KaK U3BECTHO, SIBJIIETCS HEOOXOMMMOM (BYHKIIMEH JTI000i OOIIeCTBEHHON CHCTEMBI.
IMonxon K MexXAyHapOAHOMY IpaBy KaK K 3JIEMEHTY CUCTEMBI YIIPaBICHMS OTKPHIBAET HOBBIE BO3MOXHOCTHU
nepea TEOpUE U IMPaKTUKOM.

OcHOBHOE BHUMaHU€ AOKTPUHBI OO CUX IOp MPUBJIEKAJIO IpaBoTBopyecTBO. IIpaBoocylliecTBieHUe
0CTaBajoCh B CTOpOHE. MexXay TeM OCOOEHHO CEroiHsl OCYIEeCTBAeHNEe, UMILIEMEHTALMSI MEXIYHAPOIHO-
MPaBOBEIX HOPM IIpHoOpeTaeT INIaBHOe 3HadYeHWe. OT 3TOro B pelramlieii Mepe 3aBUCUT 3(D(HEKTUBHOCTD
MeXAyHapoaHoro mnpasa. [ToaToMy Hesib3s1 HE MPUBETCTBOBATh PabOThI, pacCMaTpUBaIOLIME 3TO MPABO B
rpotecce ero GyHKIMOHMPOBAHMSI, B €0 B3aMMOICHCTBUHN ¢ OKPYXAIOIIel COLMaIbHOI cpeao!.

BoszneiicTBue MeXIyHapOAHOIO IIpaBa Ha OTHOIIEHUS TOCYIapCTB HE OIpaHUYMBAETCSI YMCTO
IOPUINYECKMMU CpeICTBaMU. YK€ OTMeuajach CYILIECTBEHHAasl pOJib B3aMMONEMCTBUS MpaBa C WHBIMU
HOPMAaTUBHBIMU SIBJIEHUSIMU. Bce BUIIbI BO3AEMCTBUS MpaBa Ha MEXIyHAPOAHbBIE OTHOILIEHUSI OXBATbIBAIOTCS
MOHATHEM «(YHKIIMOHUPOBaHNE MEXIYHAPOMTHOTO IIpaBa». PeryaMpoBaHUe SIBISIETCS YacThIO IIpollecca
(GYHKIIMOHUPOBAHUSA MeEXIyHApomHOTo IipaBa. COOTBETCTBEHHO MEXaHM3M OTOTO pEryJIMpOBaHMSI —
CTPYKTYpHOE Tofipa3aejieHrne MexaHnu3Ma (OyHKIIMOHUPOBaHUS MEXIyHAPOIHOTO IIpaBa.

Cuctema mMeXxayHapOAHO-MPaBOBOr0 PErynpoBaHns COCTOUT U3 OBYX CUCTEM WU MOACUCTEM: PEerynupyemMon u
perynmpylou.l,el?l. I‘Iep30|7| ABNAETCH CUCTEMa MeXrocygapCTBEHHbIX OTHomeHMﬁ, npeacraesngdowias 006beKT perynmnpoBaHusa.

Perynupytlowen asnsetca cucrtema CpencTts MexXAyHapOoAHO-NPaBOBOro BO3AENCTBUS. Ee MOXHO paccmaTpuBaTb Kak

CUCTEMY MEXOyHapOAHO-MPABOBOIr0 PEryiMpoBaHMs B Y3KOM CMbicie cnoBa. OGbekTy perynMpoBaHus MpUHaONexuT
onpegensaoLwas posib BO BCEM, HTO KaCaeTCcs XxapakTepa perynmpoBaHuns, ero Lenei, npuHUUNnoB, METOAO0B 1 CPEACTB.

CucreMa MeXIyHapOIHBIX OTHOILIEHUI, KaK Y MHbIE COLMATbHbIE CUCTEMBI, (PYHKLIMOHUPYET HA OCHOBE
camoperyJsiiud. [J1aBHast pojib 37eCh MPUHAMIEKUT OOBEKTUBHBIM COIMAJbHBIM 3aKOHaM, KOTOpbIe B
3HAUUTEJBbHOI Mepe Bce ellle JEMCTBYIOT CTUXUIHO. DTU 3aKOHBI JOJKHBI YUMTHIBATHCS MPU PEIIEHUU
npobJieM MeXAYHApPOIHO-ITPABOBOTO PETYJIMPOBAHMUSI.

B YIpaBJI€HUN CUCTEMOM MEXITyHAPOIHBIX OTHOILIEHUI rocyaapcr-
Ba MCHOJB3YIOT BCE MMEIOIIMECS B UX paCIOpPSLKEHUM CpeACTBa — IIOJMTUYECKME, SKOHOMMYECKUE,
opuanYecKue, uaeojiorndyeckue u ap. B onHUX ciydasix ocodoe MeCTO OTIAeTCSl OMHUM, B IPYTUX — APYTUM.
Tem
HE MEHee IIEHTpAJIbHOE MoJIOKEHue B 3TOM apceHaje CpEIICTB 3aHUMAET
noauTuka. ITomuTuyeckre OTHOIIEHUSI — TJIaBHBIM BJIEMEHT YIPABSIOIEH MEXIyHApOAHOU CHCTEMBbI.
ITonuTtnyeckoe peryJnupoBaHue, KaK 1 MPaBOBOE, OTHOCUTCS K €r0 HOPMATUBHBIM BUJIaM, CMBICT KOTOPBIX
COCTOUT B 00€CITIeYeHUM COOTBETCTBUS (DAKTUUECKUX OTHOILIIEHUIA COLIMAIbBHBIM HOPMaM.

OTMeuas 3HaUY€HUE MOJUTUYECKOTO PEryJIMpOBaHusl, CJAeAyeT 00OpaTUTh BHUMAaHUE Ha MMPEeUMYIIeCTBa 10
CPAaBHEHMIO C HUM IIPAaBOBOIO PETYJIMPOBAHUS, KOTOPbIE M TAKOT OCHOBAHWUS Ui €Tr0 CYILIECTBOBAHUS.
CucteMa MeXIyHApOJHO-TIPAaBOBOIO  PETyJMpPOBaHUS  SIBsSETCS Haubojiee 1IeJIOCTHOW CUCTeMOI
pEryJIMpoBaHMs IN100AbHBIX CB3eli. [10 ypoBHIO OpraHu3aluy U LEJOCTHOCTU OHA MPEBOCXOAUT CUCTEMBbI
MOJIMTUYECKOTO U APYIMX BUIOB PEryJupoBaHMs. BbicTymas Kak BOIUIOIIEHUE OOLIMX MHTEPECOB, Oyayuu
o0LIenprU3HAHHBIMU, HOPMbI MEXIYHAPOAHOTO TpaBa 3a4acTylo MOJb3YIOTCS 00 hibIINM aBTOPUTETOM, YeM
MOJUTHUKA, C KOTOpOWM OOBIYHO CBSI3BIBAIOT WMHIMBMIAyaJdbHblE W TpYNIIOBbie WHTepechl. IIpaBoBoe
peryaupoBaHue 0oJjiee YCTOMYMBO, MEHbIIIE 3aBUCUT OT KOHBIOHKTYPHBIX MOJUTUYECKUX KOJieOaHUM, ero
pe3ysbTaThl Jierye mpeaBuaeTb. OHO Oosiee (OpMaaU30BaHO M TOYHO, OTJIUYAETCS OMNpPEAeeHHOCTHIO
coaepxkaHUsI U 00513aTeIbHOM CUJION.

§ 2. MexaHu3M MeKIyHAPOAHO-TIPABOBOTO PeryJTMPOBAHUS

Mexanuzm mexncoyHapoOHO-NPAGO8020 PeYAUPOBAHUS — 3MO COGOKYHHOCHb MeNCOYHAPOOHO-NPABOGHIX
cpedcme u memoooe 8030eliCeust Ha Mexc20Cy0apcmeeHHble OMHOULeHUS.

[lepBBIM 371eMEHTOM MeXaHM3Ma MEXIYHApOTHO-IIPABOBOIO PErYJIMPOBAHMS SIBJISIETCS MEXKIYHAPOIHO-
npaBoBasi HopMma. IOpuamyeckass GyHKIMSI HOPM B 3TOM MEXaHHM3ME COCTOUT B HOPMATHBHOM
perjaMeHTMPOBaHUU OTHOILIEHU MEXIY CyObeKTaMU.



PerynupoBaHue OCYIIECTBIIIETCS IIyTeM OMpeAesieHWs] CTaHIapToB, Mojeell 00s3aTebHOTO,
BO3MOXHOIO U HEIOMYCTUMOIO IOBEIEHMS, a TAKXKE MOOYKIEHUsI CYObEKTOB CIeJ0BaTh 3TUM CTaHAapTaM.
JocturaeTcs Lejb crelnuUIecKIM I0PUANYECKIM METOIOM, IIyTEM YCTAHOBJIEHUsI B3aMMOCBSI3aHHBIX IIPaB
U 00sI3aHHOCTEI, 00pa3yIoLIUX IIPABOOTHOIICHUE.

MeKayHapoaHO-NPaBOBOe OTHOLIEHHE SIBJISICTCS BTOPOM IJIaBHOM YacThl0O MEXaHU3Ma MEXIYHapOIHO-
MPaBOBOI0 peryinpoBaHusi. Peub maer o0 ocoOoii pasHOBMAHOCTA MEXIYyHApOAHBIX OTHOIICHUIA. Takoe
OTHOIIIEHWE TIPEACTABIISIET CO00i B3aMMOCBSA3b MpPaB M O0SI3aHHOCTEH, BBITEKAIOIINX W3 MEXAYHApOITHO-
mpaBoBoii HOpMBI. [IpaBOOTHOIIEHUE CYIIECTBYeT aABTOHOMHO U HE CJIMBAETCI C PeryaupyeMbIM
MEXIyHAPOAHBIM OTHOILIEHUEM.

IIIupoko pacmpocTpaHeH APYroi B3IVISA Ha MpaBOOTHOIIeHUs. OHM MOHMMAIOTCS KaK OOIEeCTBEHHBIC
OTHOIIICHUSI, yperyJIMpoBaHHbIe TIpaBoM. ClieayeT, OMHAKO, TIOMHUTD, YTO IIPABOOTHOIICHE OTHOCUTCS HE K
MaTepualbHBIM, a K HICOJOTMYECKMM SIBJICHUSIM. Bymydum yperylMpoBaHHBIM IIPaBOM, MaTepuaibHOE
OTHOIIIEHUE HE TIEPEHOCUTCS B UIEOJIOTMYECKYIO 00J1aCTh.

[IpaBooTHOIlIEHNE MOXET BO3HHUKHYTh [JO peryjJupyeMoro oTHolueHus. CylecTBYIOT TakKxXe
IIPAaBOOTHOILIEHUSI, KOTOPbIE HE OMOCPEAYIOT KAKMX-IM00 MHBIX OTHOILIEHUI, HAIIPUMED MPOLECCYaIbHEIE,
cBsI3aHHBIE ¢ yuacteM B Ctatyre MexnyHapogHoro Cyna OOH.

BMecte ¢ TeM ciieyeT y9uThIBaTh, YTO IMTPABOOTHOIIIEHHUE TECHO CBSI3AHO C PETYJIMPYEMbIM OTHOIICHUEM.
[ ToOHMMaHWs TMEpPBOrO €ro ClieAyeT paccMaTpuBaTh BO B3aMMOCBSI3U CO BTOpbIM. [loaTomMy
MPEACTABIIIeTCS IIeJIeCOO0pa3HBIM TPU3HATH W IIOHSITHE IIPABOOTHOIIECHWS B IIMMPOKOM CMBICIE KakK
0011I€CTBEHHOTO OTHOLUEHMS, YPEryJIUuPOBAaHHOIO npaBoM. OIHAKO 3J1€MEHTOM MeXaHU3Ma MEeXIyHApOIHO-
IIPAaBOBOI'0 PETYIMPOBAHUS SIBJISIETCSI TOJIBKO COOCTBEHHO MPABOOTHOIIIEHNE, T.€. IIPABOOTHOLIEHNE B Y3KOM
CMBICIIE.

MexayHapoaHO-IIpaBOBOE OTHOIIEHME BbIpakaeT B3aMMOCBS3b IpaB U OO0SI3aHHOCTEH, HOCUTEISIMU
KOTOPBIX SIBJISIIOTCSI CyOBEKTHI. [IpaBOOTHOIIIEHME MOXKET paccMaTpMBaTbCsl W KaK [OpUaddecKas
B3aMMOCBSI3b CYOBEKTOB, B KOTOPOI OHU OCYIIIECTBIISTIOT B3aMHbIE TIpaBa U 00SI3aHHOCTH.

DJIeMEHTOM TIPABOOTHOIICHUS SBIISICTCS CyObeKTHBHOE TIPaBO, KOTOPOE BHE IIPABOOTHOIICHUS
CYLLECTBOBAaTb HE MOXET, TaK KaK eMy JO/DKHA KOPPECIIOHAMPOBATH COOTBETCTBYIOLIAS OOSI3aHHOCTD.
CyObeKTHBHOE IIPAaBO MOXHO OIPEASIUTh KaK Mepy H03BOJIEHHOIO MOBEACHUS CyObeKTa, 00eCIeYeHHYIO
COOTBETCTBYIOIIEH O0SI3aHHOCTBIO APYroro Wiu IPYrux cyobeKToB. [TocieqHIolo MOXHO OMpeneauTh Kak
MEpy [OJDKHOTO TOBElCHUsI CyOBEKTa, COOTBETCTBYIOIIYIO CYOBEKTMBHOMY TMpaBy U 0OOECIEYMBAEMYIO
CHCTEMOI MEXXIyHApOIHO-TIPABOBOTO pPeTyIMpoBaHus. Ecin uconb3oBaHne CYOBEeKTUBHOTO IpaBa 3aBUCUT
OT BOJIM CyOBbEKTA, TO BHIIOJHEHUE 00S3aHHOCTU IOPUINYECKH 00s13aTeIbHO.

Bo B3amMoCBSI3M CyOBeKTHMBHEIE TIpaBa M OOSI3aHHOCTH OOpa3ylOT IOpHINYECKOe COIepiKaHHe
IIPABOOTHOIIIEHUSI. MaTepuajbHbIM  COAEPXKAHMEM IIPABOOTHOILIEHMSI HAMNOJHSIIOTCS B IIpoliecce
dyHkumronupoBanus. KOpuaudeckoe coaepkaHue CTabWIbHO, MaTepUaJbHOe — TUHAMUYHO. [1py omHOM 1
TOM K€ IOPUAMYECKOM COIEPXKAHUM MaTepHaIbHOE COACpKaHME MOXET MEHSIThCS B 3HAYMTEJbHBIX
rpenaesax.

JI71s1 nOHMMAaHUsI MeXaHU3Ma AeiCTBYS MEeXIyHAPOIHO-IIPABOBBIX OTHOLIEHUIA CYILIECTBEHHOE 3HAYeHUE
UMEIOT IopHAmdecKre (PaKThI, 101 KOTOPHIMU ITOHUMAIOTCS COOBITHS M IEMCTBUSI CYOBEKTOB, IIOPOKIAIOIIIC
opuandecKue mnociaeactsus. Takue pakTbl — OIHO M3 YCIOBUM BOBHUKHOBEHUSI, PA3BUTHSI Y IIpeKpalleHUsI
KOHKPETHBIX TTPABOOTHOIICHUIA.

B MexxmyHapomaHBIX OTHOIICHUSX BaXKHOE MECTO ITPUHAUICKUT I0PUANYECKUM (haKTaM, OTHOCSIIIUMCS K
KaTerOpUM IOPUANYECKNX aKTOB, HAIlpuMep peIIeHre O MpueMe B WICHBI OpPTaHW3alluM, PaTU(OUKAIIVS
JIOroBOpa WJIM MpHCOeAuMHeHMe K HeMmy. Bo3pocia pojib Takux OpuaddYecKuxX (akToB, KaK pellieHue
MEXIyHapoOHBIX opraHoB, HanpuMmep Cosera besomacnoct OOH. IOpunnmaeckumu paktaMu MOTYT OBITh
U HelpaBOMEpPHBIe AeiicTBUsA. OHM ITOPOXKAAIOT OXPAHUTEIbHbBIC IIPABOOTHOILIEHHUSI OTBETCTBEHHOCTH.

Ha Bcex osramax GyHKIMOHMpPOBAHUSI MEXIYHAPOMHOIO IIpaBa BaXHasi pPOJb MPUHAMJICKHUT
MeKIYHAPOIHO-NIPaBOBOMY co3HaHuio. Iloj ero BAMsSHUEM CO3[alOTCS WM TPOBOASTCSA B XKU3HbL IPAaBOBHIC
HOpPMBI. SIBJeHME 3TO MOBOJBLHO CJIOXKHOE. BaKHBIM €ro 2JIEeMEHTOM SIBJIIeTCs OOIlee MeXIyHapOmHO-
MPaBOBOEC CO3HAHUE, MOJ KOTOPBIM IOHUMAETCSI COBOKYITHOCTb pa3lIeiiseMbIX TOCYIapCTBaMU B3IJISIOB,
MpeACTaBACHUI, A OTHOCUTEILHO HEOOXOAMMOIO MEXAyHAapoAHOro mpasomopsiaka. OHO CYILIECTBYET,
HECMOTpSI Ha Bce pas3muuus Mexnay rocygapctBamu. be3 sroro OblIo Obl HEBO3MOXKHO oOllee
MeXXIyHapoaHOe IIPaBo, KOTOPOE U OTpaxkaeT obliee TpaBOCO3HAHUE.

Jpyroit 4acTbio MeXIyHApOIHOTO MPAaBOCO3HAHUS SIBJISIETCS IPAaBOCO3HAHUE OTICIIBHOIO IOCyIapCTBa.
OHO BKJIIOYAeT HE TOJBKO OOIIMe MJIsSI BCeX CTpaH IIPEACTaBIEHUS O MEXIyHapoJHOM IipaBe, HO M
cnennduIecKre B3I JAaHHOTO TOCyIapcTBa. MeXIyHapOOHBIE IIPABOBbIE HOPMBI M IIPaKTHUKA WX
peanu3alyyd BO3AEHMCTBYIOT Ha IIPABOCO3HAHME KAaXJIOro TIOCYIapCTBa, paciuupsisi 00JacThb OOILEro
IIPaBOCO3HAHUSI.

HocutensiMu mnpaBoco3HaHMS B KOHEYHOM CYETe SBJSIIOTCS MHAuBHAbL. OIHAKO MX CO3HaAHUE
JIETEPMUHUPOBAHO OOIIECTBOM U TOTOMY $BJsieTcsl oOlecTBeHHbIM. CienoBaTebHO, COOTBETCTBYIOIIEE



collMajbHOe OOpa3oBaHMEe TakKKe MOXKHO paccCMaTpMBaTh B KaueCTBe HOCHUTENS TIPaBOCO3HAHMS, WU
IOIIYCTUMO TOBOPUTb O MEXIYHAPOJHO-IIPABOBOM CO3HAHMM TOCYIapCTBA, KOHKPETHBIMU HOCUTEISIMU
KOTOPOTO SIBJISIIOTCS CTOSILLIKE Y BAACTU MHAMBKILL. [IpaBoco3HaHMe MOCIEAHUX HAPSAY C OOLIMMHU YepTaMU
B paMKax OJHOIro rocylapcTBa O0JagacT M HEMAaJOBAXHBIMU IEPCOHAIbHBIMU OCOOCHHOCTSIMU, KOTOPHIE
MPY PEIIEHUN KOHKPETHBIX MEXKIYHapOIHO-TIPABOBBIX BOIIPOCOB MOTYT MMETh CAMOE CEPhe3HOE 3HAUEHHUE.

IIpaBoco3HaHWe M TIpaBOBasl KyJIbTypa HE TOJbKO PYKOBOIUTENIEH TOCyIapCTB, HO M OIOpPOKpaTUU
pa3HBIX YpOBHEN — BeChbMa CYIIECTBCHHEIN (akTop B (PYHKIMOHMPOBAHWUU MEXIYHAPOTHOIO IIpaBa.
3HayeHMe 3TOro (pakropa BO3pACTAET 10 MEPE YCIOXHEHMS MEXIYHAPOAHO-IIPABOBOIO PErYJIMPOBAaHUS.
Henb3st 3a6bIBaTh ¥ O MACCOBOM MEXIYHAPOIHO-IIPABOBOM CO3HAHMM, KOTOPOE BeCbMa MEMJIEHHO, HO TeM
He MeHee YTBEPXKIaeTCs B CO3HAHUU IoAei?. BMecTe ¢ TeM He ciieAyeT U IMepeolieHUBAaTh BO3MOXHOCTH
00ILIECTBEHHOT0O MHEHHUSI, YTO TMOPOM MOMYCKAaIOT HaXe IIPEICTAaBUTENM TOCYyIapCcTB, CKOpee BCEro us3
MPOMAaraHaIUCTCKUX coobpaxeHuit’. Tem He MeHee B KPUTUUECKUX CUTYALMSIX OHO MOXET ChIrpaTh BeChMa
CEPBE3HYIO POJIb.

IIpaBoco3HaHMEe HampaBIseT IIPolLlecChl KaK (OPMUPOBAHUS, TaK W peaau3allii MEXIYHapOITHO-
npaBoBbiX HOpM. OHO BO3AEHCTBYEeT Ha IIOBEAEHME TIOCYAApCTB HE TOJBKO 4Yepe3 HOPMbI, HO U
HEMOCPEACTBEHHO KaK YacTh IOPMAMYECKOTO MHUPOBO33peHUs. B dopmMupoBaHUM MeXIyHApPOIHOTO
MPaBOCO3HAHMS OOJIbIIYIO POJIb CTAW UIPATh PE3OTIOLMU MEXIYHAPOIHBIX OpraHU3alUi, U TIPeXIe BCEro
I'enepanbHoit Accam6iaen OOH.

HeobxommMbIM cpeACTBOM pealn3aliid MeXKAYHAapOIHOTO IIpaBa B cpepe HAIIMOHATBLHOU IOPUCINKITN
SIBJISIETCSI BHYTPMIOCYIApCTBEHHOE IpaBo. be3 Bce 0ojiee aKTMBHOIO B3aMMOAEKMCTBUSI C IOCJACIHUM
MeXIyHapOAHOE IIPaBo ObLIO Obl HE B COCTOSIHUMM HOPMaJIbHO (PYHKLIMOHMPOBATh, HO 00 3TOM peYb BIIEpEA.

OmHa 13 OCHOBHBIX OCOOCHHOCTEM MEXaHM3Ma MEXIyHapOIHO-IIPABOBOTO PEryJIMPOBaHMUs 3aK/II0UeHa B
Hepa3pbIBHOM CBSI3U C CYBEPEHHON BJIACTBIO FOCYAApCTB, C IIOMOIIBIO KOTOPOI 3TOT MEXaHM3M CO3/IaeTCsI 1
MPUBOAMUTCSL B AelcTBUE. MeXIyHapoqHO-TIPaBOBOE PEryJIMpoBaHME HOCUT BJIACTHBIM xapakTtep. Ero
WCTOYHUKOM SIBJISICTCSI CyBepeHHasT BIIACTh TrocymapcTB. Ha Bcex cBoOMX CTaausIX OHO CBSI3aHO C
rOCyIapCTBEHHBIM aIllapaToM, OT AESITEeJbHOCTU KOTOPOIrO 3aBUCUT CTEIIEHb peaM3allii MeXIyHapOIHO-
MPaBOBBEIX HOpM. B 3TOM mpoliecce ydyacTBYIOT BCe BETBU I'OCYIAPCTBEHHOM BJIACTHM — 3aKOHOAATEIbHAs,
WUCITOJTHUTEIbHAS, CyneOHas. 3aMeTHO YCUJICHME POJIM 3aKOHOMATEJIbHOM M cylaeOHOo# BiacTeii. OmHaKo B
1I€JIOM IJIaBHAsI POJIb COXPAHSETCS 3a MCITOJIHUTEIBHOM BJIaCThIO.

OCHOBHOI1 MCTOYHMK JACHCTBEHHOW CHJIBI MEXIYHAapOIHO-IIPABOBOIO PETyJIMPOBAHUS COCTOMT B TOM,
YTO OHO 00ECITeYMBaeT B3aMOJICICTBUE TOCyIapcTB — obagaTesiell CyBEpeHHOM BIacTH, KOOPAMHUPYET U
HaITpaBJIsIeT B3aNMOICHCTBIE MOIIHBIX TOCYIapCTBEHHO-OPTaHN30BaHHBIX COIIMAIBHBIX CYJI M OIMPACTCS Ha
UX MTOAAEPKKY.

CoBMecCTHasl AeSITeIbHOCTb IOCYAapCTB IO OCYIICCTBIECHMIO HOPM MEXIYHApOMHOIO IIpaBa SIBJISETCS
[JIAaBHBIM 3JIEMEHTOM BCE CHUCTeMbl MeEXIyHapOMHO-IIPAaBOBOTO peryiupoBaHus. Bce 3To roBopur o
HEJIOMYCTUMOCTH (DOPMaJIbHOTO IIPOTUMBOIIOCTABICHUSI CYBEPEHUTETa M MeEXIyHapoaHoro IipaBa. OHU
HEOOXOIUMBI IPYT OPYTY.

Bracte — HeoOXoAMMOE KayeCTBO COLIMAILHOM CUCTEMbI. B pasiM4yHBIX CUCTEMAaX OHA HOCUT Pa3HbIiA
xapakTep. B MexXayHapomHBIX OTHOLIEHMSIX OHA OCYIIECTBISETCS IJIaBHBIM 00pa3oM B Ipoliecce
B3aUMOJIEUCTBUS TOCYIapCTB.

Tl'ocynapcTBEHHO-BIACTHBIM MOMEHT B MEXIYHAPOIHO-TIPABOBOM PEryJIMPOBAaHUM UMEET BHYTPEHHUN U
MEXIYHApOOHbIN acrneKThl. [lepBblii COCTOUT B MOAYMHEHUM HEATEIbHOCTH TOCYIApPCTBEHHBIX OPraHOB,
WHAIWBUIOB, OpraHM3alyii TOCYIapCTBEHHON BOJIE, C TeM UYTOOBI 3Ta AESITEILHOCTh HE IIPOTHMBOPCUMIIA
3aJa4aM y4acTUsl TOCYJapcTBa B CUCTEME MEXIYHAPOMIHO-IIPABOBOIO PeryauMpoBaHus. MexXIyHapOmHbIi
acmeKT TOCYIapCTBEHHO-BJIACTHOTO MOMEHTA PETyJIMPOBAaHUS COCTOMT B MCITOJIb30BAaHMM KaXKIBIM
CyOBEKTOM MMEIOLIMUXCS Y HEro rocydapCTBEHHO-BIACTHBIX CPEACTB ISl COTPYAHMYECTBA C OPYTUMM
rocyapcTBaMy B CO3IaHUM U OCYILIECTBJIEHUU MEXIYHAPOIHO-IIPABOBBIX HOPM, a B CJTydyae HEOOXOAMMOCTH
— Y 11 TPUMEHEHMS Mep TIPUHYKACHUS K IIPaBOHAPYIINTEIO.

M3 ckazaHHOTO BUHA OpraHWYecKasl CBSI3b MEXIYHAapOTHOTO IpaBa C TOCYIapCTBEHHOM BIACThIO, OT
KOTOpOM 3aBHCUT YPOBEHb peau3allii MEXAYHApONHBIX HOpPM. BaxHas pojib B 3TOM IIPMHAIJICKUT
0co0OMY MEXaHMU3MY YCBOEHUSI MEXIYHAPOIHOIO IIpaBa rocyJapCTBOM.

CylecTByeT ABa OCHOBHBIX CITOCO0a YCBOCHUSI:

® UWHTCpHAIM3alldad — TIPUHATUE HOPM B pPE3YJIbTATE OCO3HAHMA HUX 3HAUYCHUA [OJIX1 HaLMOHAJIbHBIX U

UHTEPHALMOHAJIbHBIX NHTEPECOB rOCYIapCTBa;
® JIOAYMHECHUEC — IMPUHATUC B PE3YJLTATC YUECTa OTPpULATCIbHBLIX HOC)’[CZ[CTBI/IIL/'I, CBA3aHHLIX C HapylICHUEM
MEXIYHApPOAHOIO ITpaBa.

§ 3. MeTtoa (hyHKIMOHMPOBAHUS MEXKIYHAPOIHOTO NMpPaBa



Memod Qyuxuyuonuposanus — 3mo COB0KYNHOCMb NPUHWUNOE, CHOCO608, CPeOCME, XAPAKMEPHLIX 045
peasuzauuu MexcoyHapooHo-npasoesvix HOPM.

ITo MEPEC YCIOXKHCHUA PCIIACMbIX MCKAYHAPOAHLIM ITIPABOM 3aaayd YCJIOXHAITCA WM 2JICMCHTBI METOJa

GYHKIIMOHUPOBAHUS.

Oo61mumii MeTon (PYHKIIMOHUPOBAHUS OXBATHIBACT IISITh OCOOBIX METOHOB:

1) MOJMTHKO-TPABOBO METOJ, — HOPMBI MEXIYHAPOIHOrO MpaBa OCYLIECTBISIOTCS CYOBEKTAMU C ITOMOIIBIO
MOJIMTUYECKUX CPEICTB;

2) MOpAJbHO-NPABOBO METOJN — MKCIIOJNIb30BAHME MEXaHW3Ma [JECTBUST MOpaid Ul pealu3alMd  HOPM
MEXIyHApOAHOIO IpaBa; [JABHOE 3[eCh — B MOOWIM3ALMKM HPABCTBEHHBIX CPEICTB BO MMsI OOECIHEUEHUS
JOOGPOCOBECTHOTO BBITTOJHEHUSI HOPM MEXIYHApOIHOTO Mpapa;

3) uaeiitHO-NPaBoOBOii METOA — BO3ICHCTBME HA MEXIYHAPOIHbIE OTHOIIEHHUS 4Yepe3 WUICOTOTHIO, YIpOUeHUE

MO3ULUAN MEXIYHAPOAHO-IIPABOBOTO CO3HAHWUS, Pa3bACHEHUE LEJe, TPUHLUUIIOB U HOPM, CO3[aHuE
yOEeXKIEHHOCTU B HEOOXOIUMOCTH UX OCYILECTBICHUS;

4) opraHM3alMOHHO-NPABOBOI METOA — TIPUHSATUE OPraHU3AIMOHHBIX MEp IO peaiu3alliid HOPM MEXIyHapOIHOTO

npaBa Kak BHYTPU roCcyaapcTB, TaK U B MEXIYHAPOIHBIX OTHOLIECHUSIX;

5) cnenmMaJbHO-NMPABOBON METOA — TIPUMEHEHWe CrennbUIecKux TPaBOBBIX CPENCTB BO3ICWCTBUS Ha

MEXAYHAPOJHbIE OTHOLIEHMS. DTOT METO/I U SIBJISIETCS CYThIO MEXIYHAPOAHO-ITPABOBOIO PETYJIMPOBAHUS.

Hopwmbl MexxayHapoaHOro IpaBa AeHCTBYIOT, UCMOJb3Ysl pa3Hble METOIbI U UX couyeTaHus. Tak, B cUIy
CBOETO OCHOBOITOJIATAIOIIETO XapaKTepa OCHOBHBIC MPWHIIUIILI ACHCTBYIOT HE TOJIBKO KaK IPAaBOBBIE, HO U
KaK TIOJIUTUYECKHe 1 MopaibHEIe. CoueTaHNe 3TUX METOA0B HEOOTMHAKOBO. [IpMHIIMIT HEITPUMEHEHMS CYITBI
omm4Iaercss OoBhabImMM TpUMeHEHHEM IOJHUTHKO-IIPABOBOTO MeToma. I[IpWMHIMIT COTPYIHUYECTBA
peaqusyeTcsi B OCHOBHOM C IIOMOIIBIO ITOJUTUYECKUX W MOPAJIbHBIX CPEACTB. A BOT IJIsI INPUHIIMIIA
JIOOPOCOBECTHOIO BBIMOJIHEHUSI 0013aT€JIbCTB Ha IMEPBOM MECTe€ CTOMT MNpaBoBoii MeTon. Eciu ypoBeHb
3aKOHHOCTM B MEXIYHAPOIHBIX OTHOIIEHMSIX JOCTATOYHO BBICOK, TO pacTeT poJib IMPaBOBOIO METOMA, €CIu
HU30K — MOJIUTHIECKOTO.

OcTaHOBMMCS Ha CHENHAJIbHO-TIPABOBOM METOJE, YUIM METOIe MEXKIYHAPOIHO-NPABOBOIO PEryJIMpOBAHMS.
I'maBHOE COCTOMT B TOM, YTO OH SIBJIIETCSI METOIOM CaMOPETYJIMPOBAHUSI, CaMOYIIPABICHUS CYBePEHHBIX
rocynapcTB, ITO3TOMY HOCUT KOOPIMHAIIMOHHBIN, a He CyOOpAMHAIIMOHHBIN XapakTep. BMecTe ¢ TeM Henb3s
He 00paTUTh BHUMAaHHUS Ha TO, YTO B MEXIYHAPOIHOM IIpaBe HApaCTaIOT 3JEMEHThl CYOOPAMHALIMOHHOIO
peryaupoBaHus. Ectb oHu, Hanpumep, B aesateabHocTd CoBeta beszomacHoct OOH, MexnyHapoaHoro
Cyna OOH, cneumnanusupoBaHHbIX yupexaeHuit OOH, He roBopsl yxke 0 HamHaUMOHaJIbHBIX opraHax EC.

Ocobo orMmedy TOT akT, UYTO OOIIEOOS3aTeIbHBIE HOPMBI OOIIETO MEXIYHApOTHOTO IIpaBa
MIPUHUMAIOTCS MEXIYHApPOIHBIM COOOIIECTBOM B IIeJI0M. BO3MOXHOCTh OTKA3aThCA OT HUX Y OTHCIHHOTO
rocynapcTba orpaHM4YeHHa.

Kak yxe orTMeuanoch, AeHCTBME MeXaHHW3Ma MEXIYHAPOIHO-IIPABOBOIO pPEryJMpOBaHUS HOCUT
BJIACTHBIM XapakTep. DTO JaeT OCHOBaHUSI FOBOPUTb O KOOPAMHAIIMOHHO-BJIACTHOM XapaKTepe MeTona
(GYHKIIMOHUPOBAHUS MEXIYHAPOIHOTO IIpaBa.

I'maBHBIC 2JIEMEHTHI 3TOTO METOMA:

e olpejesieHre Kpyra CyoObeKTOB U MX ITPAaBOBOTO CTATyCa;

e YCTaHOBJICHUE TPAHUILI PETYIUPYEMBIX OTHOIICHUI, Chephl AEHCTBUS MEXIyHAPOIHOTO IIpaBa;

® CO3JaHue IOPUAUYECKUX HOPM, IMOPOXAAOLIMX [JIs CYObEKTOB MpaBa M O0SI3aHHOCTU, T.€. MEXIYHAPOAHO-

PaBOBbIC OTHOILICHUS;
® YCTAaHOBJICHUC MEp HpaBOBOﬁ 3alllUThI, IOPpUINYCCKUX CpEIACTB obecrnieueHUs BBITTIOJITHEHU A HOPpM
MEXIYHApPOAHOIO ITpaBa.

Tenepb KOpPOTKO 00 OpraHM3alMOHHO-NIPAaBOBOM MeTone. Kak WM3BECTHO, MEXIYHApOIHOE IpaBo
CKJIAABIBAJIOCH B  OTCYTCTBME  MEXIYHAPOOHBIX  WHCTUTYTOB, IIPU3BAaHHBIX OOECIIEUUTh  €T0
¢yakmonupoBanre. CcplIasich Ha 3TO, MHOTHE OTPULAIM IOPUINYCCKHMI XapaKTep MEXIYHapOIHOTO
MpaBa, Ha3bIBasl €ro JIM0O BHEITHETOCYIapCTBEHHBIM IIPaBOM, JIMOO ITO3UTUBHOI Mopaiblo. [1o Mmepe pocta
POJIM 1 3a1a4 MEXIYHApPOIHOIO MpaBa IMoJ00HOe MOJIOXEHNE CTAHOBUJIOCH Bce MeHee TepIUMbIM. [1oaToMy
rocylapcTBa CTaM YAEJSITbh BHUMaHUE TOMY, YTOOBI MCIIPABUTh €r0 MyTeM YIIPOUYEHUs OpraHu3aliOHHON
OCHOBBI (DYHKIIMOHUPOBAHUSI MEXAYHAapOIHOTIO IpaBa.

Oprann3allMOHHO-TIPaBOBOI METOI MMEET IBa ACTIEKTa: BHYTPEHHUM 1 MEXXIYHapOIHEIHN.

I[lo Mepe pa3BuTuUss MEXIYHAPOAHOTO IIpaBa BO3pacTaeT 3HAYeHUE BHYTPEHHEro acmekral.
MexnyHapomgHOES COTPYTHHUYECTBO 3aTparmBaeT Bce Oojice 3HAUYMUTEIbHBIC C(Pephl HAIIMOHAIBHEBIX CHUCTEM.
PacTtyT 00beM 1 CIIOKHOCTh MEXIYHAPOIHBIX 00513aTEJIbCTB, B UX PEAIM3aIMI0 BOBJIEKAETCS IITUPOKUN KPYT
TOCYyIlapCTBEHHbBIX OPTraHOB, OpraHU3alWi 1 Jaxe (pU3MIECKUX U IOpUIANYECKUX Jull. Bes aTa nesarebHoCTh
peryjiupyeTcsl BHYTPEHHUMM IIpaBoM. B IociaemHeM pacTeT 4MCIO aKTOB, ITOCBSIILIEHHBIX BBITTOJHEHUIO
MEXIYHAPOIHBIX 00sI13aTETLCTB.

Teneps 0 MeXKIYHAPOOIHOM acCHeKTe OPraHM3allMOHHO-IIPaBOBOro MeToma. OH B OIIpeAesIeHHOUM Mepe
Bcerga OBUI MPHUCYII MEXIYHApOTHO-IIPABOBOMY PeryanpoBaHUi0. POpMBI B3aMMOACHCTBHUSI TOCYIApCTB



OIHOBPEMEHHO OBIIM W OPTraHM3allMOHHBIMU (opMaMU (PYHKIIMOHMPOBAHMSI MEXAYHApOIHOIO IIpaBa.
I'maBHOE MECTO 3aHMMAaJIN TICPETOBOPHI, KOHCYIbTAIIUM, COBEIIIAHNS.

B mHame BpeMs QYHKIMOHMpPOBaHHME MEXIYHAPOTHOTO IIpaBa TPeOYyeT MOOCTATOYHO pPa3BHTOM
OpraHu3alMOHHOM 0a3bl. B mOoroBopsl BKIIOYAIOTCS Bce 00Jiee OOCTOSITEIbHBIE MOJIOXKEHMS O IMOPSIIKE HUX
ocyiectpieHus. Illupokoe pacnpocTpaHeHUe MOJYYUIM pa3UUHbie OpraHbl, IPYM3BaHHbIE CONECTBOBATD
peanu3auuu noroBopoB. Hawubosee pacmpocTpaHeHbl CMelIaHHblE KOMUCCHU, ITOJHOMOYMSI KOTOPBIX
pacuupsitorcs. TTosBiasitoTcs HOBbIe opraHu3zauroHHble opmbl. Tak, crpanbl CHI' 3akmounnu B 1992 r.
CHeIMalbHOEe  CcorJlallleHne 00 WH(GOPMAIIMOHHOM OOECIeUYeHUM BBIIOJHEHMS MHOTOCTOPOHHUX
COITAIIeHUIAZ,

CaMplli OLIYTUMBIN BKJIaJd B OpPraHM3allMOHHYI0 0a3y (OYHKIIMOHMPOBAHUS MEXIYHApOTHOIO IIpaBa
BHECJIO  CO3JaHKME  pPa3BUTOM  CHUCTEMbl  MEXAYyHApOAHBIX  opraHu3auuii. DOYHKIIMOHUPOBAHME
MEXIYHApOIHOIO MpaBa CTAHOBUTCS KOJIJIEKTMBHBIM, ONMMUPAETCsS Ha COTPYIHUYECTBO IIMPOKOIO Kpyra
rocygapctB. OnHa u3 GYHKIMIA MEXIyHapOIHBIX OpraHU3alMii — CONENMCTBOBATh OCYIIECTBICHUIO HOPM
MEXIYHApOITHOTO IIpaBa.

Ycras OOH B kauecTBe omHOM u3 TJaBHBIX 3amad OpraHu3allii yKas3ajl CO3JaHue YCIOBHI,
00eCITeyrBaIOIINX YBaXKEHNE 00S3aTeIbCTB 10 MEXIYHAPOAHOMY IIpaBy. 3HaueHHE 3TOM (YHKLMHU HE pa3s
nomuepkuBaiioch I'eHepanbHOil AccambOneeit OOH: «IloouipeHue pa3BUTUS MEXIyHApOAHOTO IMpaBa U
MOOILIPEHUE €ro COOMIONCHUS SBISIOTCS CYIIEeCTBEHHbIMU (yHKUIUSIMU Opranuzauuu OObeIMHEHHBIX
Hanuii»!. DT0oT MOMEHT MOAYEPKUBAETCS U B JOKTPUHE?Z,

KoMmeTeHInsT 1 crmocoObl comeiicTBUST (DYHKIIMOHUPOBAHUIO MEXIYHAPOOHOTO IIpaBa pasindyaloTcs B
3aBUCMMOCTH OT cdepbl IEeHCTBUS OpraHW3aluy. B IoauThyecKoil cdepe TocyaapcTBa OCTOPOXHO
OTHOCSITCSI K paCIIMPEHUIO TIOJIHOMOUMI OpraHM3alluii, YTO K€ KacaeTcsl CIelMaIu3MpOBaHHOIO
COTPYIHHMYECTBA, TO 3[€Ch TEHACHLIMS K PACIIMPEHUIO TTOJTHOMOYMI MPOCISKUBAETCS JOBOJIBHO YETKO .

Crioco0bl  comeiicTBUSl (DYHKUMOHMPOBAHMIO MEXAYHApOAHOIO IpaBa CO CTOPOHBI OpraHu3aluil
MHOroo6pasHsl. Cam mpoliecC OOCYXIEeHUS U TIPUHSATUS PE30JIOUMN COAEHCTBYET (DOPMUPOBAHUIO
MEXIYHApOTHO-TIPABOBOIO CO3HAHUS, KOOPIMHUPYET MO3UIMK TOCYIApCTB. Pe30monny KOHKpeTU3UPYIOT
HOPMBI M CIyXaT uxX peanm3amuy. OOIICHM3BECTHA POJb PE30TIONMIA B TOJKOBAHUU M IIPOTPECCHBHOM
Pa3BUTHUH COAEPXKAHUS HOPM MEXIYHAPOIHOTO MpaBa.

Pe3omonimy 1aloT OLIEHKU MOBEACHUIO TOCYIApCTB C TOUYKM 3PEHUSI COOTBETCTBUSI MEXIYHAPOIHOMY
MpaBy WU TE€M CaMbIM JIETUTUMU3UPYIOT WIM NEJEeTMTUMM3UPYIOT 3TO IoBedeHUe. Takasi MOpabHO-
MOJTMTUYECKast JTIeTUTUMALIMS TTIOCTETIEHHO aKKYMYJIMPYETCS M BOILIOIIAETCS B OOIIMX CTaHAApTaX IMOBEACHUSI
¥ CTaHIapTaX pean3aliy IIPaBOBBIX HOPM.

Oprasnu3auusiM TPUHAIJICKUT BaXKHAasl POJIb B YIIPOUCHUM CBSI3M MEXIYHAPOTHOTO IIpaBa C XU3HBIO, B
obecrneyeHM ero afekKBaTHOM peakUMyd Ha BO3HUKAOIIME ITOTPEOHOCTM U mpodiieMbl. OcobeHHO
CYIIECTBEHHA pOJb OpraHu3aluMii KaK IIOCTOSIHHO  JTEWCTBYIOIIMX  MEXaHU3MOB  JOCTUXKEHMSI
B3aMMOITOHMMAaHUsI, COTJIaCOBaHUSI MHTEPECOB U BOJIM FOCYIapCTB.

Pacter 3HaueHme WHPOpMaMOHHONW (GyHKIMKM. OpraHW3aly NPU3BaHBl WUTPaTh BaXXHYIO pOJb B
pacripocTpaHeHUH WHMOpMaMK O MEXIyHApomHOM TmpaBe. K coxaleHHMIo, CpeacTBa MacCOBOI
nHGOPMAIIMK MaJIo YASIASIOT BHUMAHUS Jaxe BaxXHeWImM pe3omouusM ['eHepanbHoit Accamb6imen OOH.
Ha xypHanucTax JeXXuT 3HaYUTeIbHasl 10151 OTBETCTBEHHOCTH 3a HEPa3BUTOCTh MAaCCOBOIO MEXKIYHAapPOIHO-
MPaBOBOIO CO3HAHUSI! .

B 3akiroyeHue IOAYEPKHEM OCHOBHBIE IyTU COAECHCTBMSI OpraHu3aluil (YHKIMOHWPOBAHUIO
MeXXITyHapOIHOTO TTpaBa:
® OpraHuM3anuvda COTPpyAHMYECTBA TrOCydapCTB B LICIAX obecrieueHUS JOJKHOIO YPOBHA (byHKHI/IOHI/IpOBaHI/IH
MEXAyHapOJIHOIO IIpaBa;
e co3maHue OJaronmpUsTHOM MOpPaJbHO-TOIUTUYECKONW aTMocdhepbl Mg (PYHKIIMOHUPOBAHMSI MEXIYHapOIHOTO
TpaBa;
® OKAa3aHME KOHKPETHOI'O COHCﬁCTBHH TaKoOMYy d)yHKL[I/IOHI/IpOBaHI/IIO BIUIOTb OO0 MNPUMCHCHUA CaHKIMUA K
TpaBOHAPYLINTEIO;
® COBCPHICHCTBOBAHME ME€XaHU3Ma (I)YHKI_[I/IOHI/IpOBaHI/IH MCXKIOYHapOAHOIO IIpaBa.

§ 4. MexayHapoaHblii MPaBoNOPSI0K

OnHy U3 XapaKTepHbIX YepT MeToja (DYHKIIMOHUPOBAHMS MEXIYHAPOMIHOrO MpaBa COCTaBJISIET TO, YTO
BO3/IeiiCTBME Ha MEXKIYHApPOIHBIC OTHOIICHUS OKa3bIBACTCSI B 3HAUMTEILHONM Mepe ITyTeM CO3MaHUS W
MOAJAEPXKAHUST MEXIYHAPOIHOro MpaBoropsaakaZ. HopMbl IPUMEHSIOTCS B paMKax OOILIEro IpaBoIopsiaKa
WJIU TIPABOTIOPSIIKA B OTIPEIEIEHHOM 00IaCTH PETYIMPOBAHMS.

Pactyiiee 3HaueHMe MEXIYHApOOHOIO IIPaBOIOpsIKA IIPUMBICKAeT K HEMY BHUMAHHUE YYEHbIX'.
EcTtecTBeHHO, BBICKA3BIBAIOTCS pa3IMuHbIE B3IAAbl. Haubojiee pacnpocTpaHEeHHBIM U MPOCTBIM SIBJISIETCSI



IMIOHMMaHKWe, COTJIACHO KOTOPOMY IIPAaBOIOPSIIOK IIPEACTaBIsIET COOON CUCTEMY WM COBOKYITHOCTH
NMPABOOTHOINEHHIA, CKJIAIBIBAIOIINXCSI B COOTBETCTBUY C HOPMaMM MEXXIYHApOIHOIO TIpaBa.

Kak Mbl Buaenu, CyLIECTBYET ABa IOHMMAHUS IIPaBOOTHOLIEHUI. B omHOM ciydae 3TO OCOObI BHUI
HIE0JOTHYECKMX OTHOIIEHMIA, MIPEICTABIISIONIMX B3aMMOCBSI3b CYOBEKTMBHBIX IIpaB M OO0S3aHHOCTEI; B
IPYTOM — 3TO OOUIeCTBEHHbIE OTHOINEHHSA, YpPETYJIMpoBaHHbIe IIpaBOM. COOTBETCTBEHHO HOJDKHBI
CYILLIECTBOBaTh W JBa IOHSTUSI MPABOIOPsSIAKAa. B IEpBOM cilyyae 3TO TOJBKO IOPHAWYECKOE SIBJICHUE —
CHCTeMa YHCTO MPaBOBEIX OTHOIIEHUI, BO BTOPOM — 3TO peajbHOE COCTOSTHUE OTHOILICHUM, 3aKpeTUIEHHOE
MEXIyHapOAHBIM TIpaBoM. B pe3ynbrare Mbl MMeeM OpUAMYeCKUi U (haKTUUECKUIl TIPaBOTIOPSIOK, Y
KOTOPBIX HEMAJIO pa3inyuii. B omHOM ciiydae — rpaBoBasi MOZI€JIb, B APYTOM — pPe3YJIbTaThl €€ IIPETBOPEHMUS
B XU3Hb.

IMonsiTHEe (haKTHUECKOro MPaBOMOpsIIKa OJIM3KO K ITOHITUIO MHPOBOro nopsaaka. Ho Mexmy HUMU eCTh U
pasHuua. [IpaBonopsaoK NefCTBUTEILHO BhIpaXKaeT M 3aKpeIUIIieT OpraHU3allMOHHYIO CTPYKTYPY MUPOBOTO
€o00IIeCTBa, HO BMECTE C TeM MPaBOIOPSIIOK €CTh pe3yIbTaT (PYHKIIMOHUPOBAHUS MEXKIYHAPOIHOTO IIpaBa,
€ro yIopsimouYMBAaIOLIETO AeCTBUSL.

Jlanexo He BCeM MEXAyHAPOAHBIM OTHOLIEHUSIM KOPPECIIOHAUPYIOT IIPABOOTHOIIIEHNSI, HE TOBOPS YKE O
TOM, YTO MpPaBO JAJIEKO HE IOJHOCTHbIO OXBAThIBAET AaXe pPeTyIupyemble OTHOIIeHus. Ku3Hb Ooraue
MpaBoBOii Momenu. M30bITouyHas opuau3als MEXIyHapogHON XKM3HM HexenareiabHa. IlpaBoBoe
peryaupoBaHUe TPeOyeT 3HAYMTENIbHBIX 3aTpaT M IMOTOMY JOJIKHO MCITOJIb30BaThCS JIMIIL TOTAA, KOraa 3TO
OITpaBIaHHO.

CyliecTBYIOT KOHIICTIIMHM TIPaBOITOPSIIKA, BKITIOYAIOIIME B HEro HE TOJBKO IIPABOOTHOIICHUS, HO W
HOPMBI MEXAyHAapoAHOro mpaBa M jgaxe mpaBoco3Hanue (B.H.JIuxaueB). HakoHeu, mo MHEHUIO
HEKOTOPBIX, TIPAaBOMOPSIIKOM OXBAaTBIBAIOT IOYTH Bce IpaBoBhie siBeHMS (A.I1. MoBuaH). B Takom cirydae
MOHSITHUE MPABOIIOPSAKA COBIAAAET C IIOHITUEM MEXKIyHapOIHO-TTPAaBOBOI CUCTEMBI.

B 006111eM MOXXHO MpeIOXKUTD CIeayIolIee onpeaeaeHne MeXKIyHAPOIHOTO MPABONOPSIIKA.

o Me)KIIyHapO,ZIHbIﬁ IpaBonopsAaOK — 3TO CUCTEMA MEXIYHAPOIHO-IIPaBOBbIX OTHomeHHﬁ, IIpuU3BaHHaA NIpUuaaThb

COO0OI1IeCTBY TOCYAApCTB CTPYKTYPHYIO YCTOMYMBOCTh HA OCHOBE 1IeJIeil M MPUHLIMIIOB MEXAYHAPOIHOIO IpaBa.

e [IpaBomnopsimoK ONMMpPaETCsl Ha COTJIACOBAHHYIO CUCTEMY LIEHHOCTE. YUUThIBas 3HAaUEHUE TTPABOIOPSIKa, OH caM
JOJIKEH OBITh OTHECEH K KaTeropuu 06MCHGHOBCHCCKI/IX LleHHOCTeﬁ.

e MeXnyHaponHbIil MPaBOMOPSIOK HCTOPUYECKM OOYCIOBJICH U OMpeAeisieTcsl TMOTPEOHOCTIMU HE TOJIBKO
MemyHaponHoﬁ CUCTEMbI, HO N HaLMWOHAJIbHBbIX COLMAJIbHO-IIOJIUTUYECKUX CHCTEM. B MUDPE IIPOU3OULIN
Ba’XHbIC IIEPEMEHDBI, YTO ITOCTABMUJIO B ITIOBECTKY AHA CO3JaHHUEC HOBOIO MHPOBOIO ITOopsdaka. I/I,Z[CT nporecc
corjacoBaHusi CUCTEMbI HCHHOCTCﬁ, KoTopasa 6yZ[CT II0JIOKE€EHAa B €ro OCHOBY. Ha 6aze cucteMnl HeHHOCTCfI
COrJjIaCye€TCd KOHUECIIMA Iopsgaaka, 0e3 4ero OoH He MOXET OBbIThb YCTOIL/)I‘II/IBHM. Bce 3to HaxXxoauT OTpaXEHUE U
3aKpeIUICHUE B HOPMax MEXIYHApOAHOTO MpaBa, KOTOPOE CIYXKUT BaXXHBIM MWHCTPYMEHTOM CO3UIAHUS HOBOTO
MMPOBOTO ITOpsAAKA.

I'MaBHOE COCTOUT B TOM, YTOOBI peajibHO 3aMEHUTh TOCIOACTBO CHJIBI FOCIIOACTBOM IpaBa. [Ijisi 3Toro
Heo0X0a1uMa BCeOOBbeMITIONIAs CUCTeMa Oe30IIaCHOCTH, KOTOpasi 0XBaTujia Obl BCe TOCYIapcTBa U obecreunia
HE TOJIbKO BOCHHYIO, HO M MHBIE BUIbI O€30IIaCHOCTM, BKJIIOYass mpaBoBylo. [IpaBoBasi 0Ge30macHOCTb
03HayaeT, YTo KaxXJIOMY TOCYIAapCTBY HE3aBHCHMO OT €ro MOTYIIeCTBa oOecIiedeHa 3allluTa ero IpaB U
3aKOHHBIX MHTepecoB. KaxmaoMmy 4YemoBeKy, TIie Obl OH HU HaxOOWJICS, TrapaHTUPYIOTCS IIpaBa,
MPeayCMOTPEHHEBIE MEXIYHAPOIHBIM ITpaBOM. B 3TOM CKa3bIBaeTCS €IWHCTBO IIPABOBOI 0E30IMaCHOCTU
YyeJIoBEeKa U rocyaapcTBa.

TeHmeHIIMST K YIPOYCHWIO MEXIYHAPOMTHOTO IIPABOIOPSIAKA COICHCTBYET COBEPIICHCTBOBAHUIO
IpaBoIIOpsiAKa BHYTpU rocygapctB. CoBpeMeHHOE MEXIYHAPOIHOE MPaBO CTUMYIMPYET (POPMUpPOBAHKME U
pa3BUTHUE MPABOBBIX TOCYIAPCTB, TYMAaHU3ALIMIO Y AEMOKPATU3aLMI0 BHYTPEHHUX ITPaBOIOPSIIKOB.

§ 5. MexayHapoaHas 3aKOHHOCTb

3aKOHHOCTb UMEET caMoe CYHIECCTBEHHOC 3HAYCHUEC OJIA (I)YHKLII/IOHI/IpOBaHI/IFI MCXKIAYHApOOHOIO IMpaBa.
Tem He MeHee 3TO SABJICHUE MaJIo MCcaenoBaHo. MHOTO HaIllMCcaHO O TOCIIOACTBe Mpasa (rule of law), omHaKO
OTO IIOHATHUE XOTA U CBA3AaHO C 3aKOHHOCTbBIO, HO ABJACTCA OoJtee HINUPOKUM. Hopoﬁ 110, 3aKOHHOCTBIO
MOHNMAIOT U3BECTHBIN UcTOpUM XIX B. IETUTUMU3M.

ABTOpbl PaboT O MexXAyHapoOHOM 3aKOHHOCTM MOHMMAKT ee Kak COOTBETCTBME MOBEAEHUS MNOAABNSIOLErO
60MbLUNHCTBA Cy6’beKTOB npeanmcaHnamMm MexayHapogHoro npasa. EOﬂFapCKMﬁ OPUCT A. He,u,enqu onpepgendetr
3aKOHHOCTb KaK «0cob0e COCTOAHnE MeXayHapoAHbIX 0THOLIJeHI/|l7I, KOTOPOE XapaKkTepusyetca WUux onpenesieHHbIM
COOTBETCTBMEM MpeanncaHnaMm MexayHapoaHoro npaaa»t B O6LIJ,eM Takue onpepgeneHus, otTpaxasd CyTb 3aKOHHOCTWH,
HeoCTaTO4YHO  BbIAENAT ee  cneunduky. [OoHATUE 3aKOHHOCTW  cOnMXaeTcs C  MNOHATUAMM 9D GDEKTUBHOCTH
MeXAyHapoaAHOro npasa v MexayHapoaHOro npasonopsaka.

Co cBoeli CTOPOHBI MOTY MPEIJIOXHUTL CJEeAylolliee OIpeAcieHne MEXIyHapOaHOM 3aKOHHOCTU:
MEXIYHAPOIHAS 3aKOHHOCTb — 3TO0 peXuM (PYHKUMOHMPOBAHHUS CHCTEMbl MEXKIYHAPOIHBIX OTHOINEHMIA,



OCHOBAHHDbIii HA TNPHUHIMIE JOOPOCOBECTHOTO BBINOJHEHHS O00A3aTEJBCTB MO MEXKIYHAPOIAHOMY TpaBy,
o0ecrneuynBaONMii peayM3auio 3TOro NPUHINIA.

B MexmyHapomHOUW 3aKOHHOCTH KOHIICHTPUPOBAHHO BEIPAXXEHO CBOMCTBO MEXIYHApPOTHOTO IIpaBa
MPOTHUBOCTOSITH MPOU3BOJY M HACWINIO, OXPAHATh COLIMATIBHO HEOOXOIMMbBIC MEXKITyHAPOIHbIC OTHOIICHUS.
B ocHOBe 3aKOHHOCTHM HAXOAMTCSI MEXaHW3M, CyTb KOTOPOIO COCTOMUT B TOM, UYTO OOJajaloliuii MpaBoOM
CYOBEKT 3aMHTEPECOBAH B BHITIOJIHEHUU 0043aTeNIbCTBA APYTOii CTOPOHOM, B €€ IPABOMEPHOM IOBEACHUU U
MpUIaraecT UMEIOIIecsd B €ro PacIlopsLKeHUH CPeACcTBa U TOCTIDKEHUS 1enu. BMecTe ¢ TeM OH cO3Haer,
YTO BHITIOJTHEHUE 00SI3aTSILCTB APYTOM CTOPOHOI BO3MOXKHO TOJIBLKO B TOM CJIyJae, eClI caM CyOBeKT OymeT
BepeH cBomM obsi3atenberBaM. OTcTamBas CBOM IIpaBa, TOCYAAPCTBO YTBEPXKIACT PEXUM MEXIYHAPOITHOM
3aKOHHOCTH.

IToMUMO OCHOBHBIX IPUHLMIIOB MEXIYHAPOIHOIO IMpaBa B OCHOBE 3aKOHHOCTM JeXaT W CBOU
cnenuguyeckdie NPUHIMIBI YHUBEPCAIbHOCTh 3aKOHHOCTHM, BceoOllasgs W paBHas o00s3aTeIbHOCTh
MEXIyHapOIHO-TTPaBOBBIX HOPM. 3aaauyd 3aKOHHOCTH COCTOSIT B UCKJIIOUEHMM M3 MEXIYHAPOTHOMN XU3HU
HACWJIVS M TIPOM3BOJIA, B 00eCTICUeHNH 3aKOHHBIX MHTEPECOB U IIPaB CYObEKTOB, B JOCTIKCHUH TOTO, YTOOBI
MPEOITMCaHMS TIPaBa BOILUIOIIAINCH B (PaKTUICCKOM MOBEICHUN CyOBEKTOB.

IOpunnueckoe comepxkaHue MEXIYHApOTHOM 3aKOHHOCTU 3aKJIIOYEHO B IPU3HAHWHM IOPUIAMYECKOM
CWJIBl MEXIYHApOIHO-IIPABOBbIX HOPM, BKJIIOYasl MpU3HAHUE OCOOOM IOpUINYECKON CUIIBI MMITEPATUBHBIX
HopM M TnosiokeHuir Ycraa OOH; B co3gaHMM HOPM B COOTBETCTBMM C CYILIECTBYIOIIEH CUCTEMOM
MEXIYHApOOHOTO IIpaBa; B YBaXXCHWU M 3alllUTe IIpaB CYOBEKTOB;, B WHIWBUIYATbHOM M KOJUICKTUBHOM
MIPOTUBOICUCTBUN MPABOHAPYIINTEIISIM; B KOHTPOJIE 3a COOMIOACHEM HOPM MEXIyHAapoOmHOTO IpaBa. Kak
BUINM, IIPABOIOPSIIOK M 3aKOHHOCTh — IIOHSITHSI B3aMMOCBsI3aHHBIe. OHM BBIpaXKaloT MEXIYHApPOIHOE
MpaBo B ACHCTBUU, B IIpoliecce ero MYHKIIMOHUPOBAHMSI.

PexuM 3aKOHHOCTH PacIpOCTpaHSIETCsl KaK Ha MPaBOTBOPYECKYIO, TaK MU Ha IMPABOOCYILECTBUTEIbHYIO
craguio. B mepBoM ciiyyae oH 3aKiitoyaeTcsl B 00eCrieueHUM MOJ0XKEeHUs, TPU KOTOPOM BHOBb CO37aBaeMble
HOpPMBI OyIyT IpaBOMEPHBI B OTHOIICHMM KaK IOpsAKAa WX MPUHSTHSA, TaK U MX coiepXaHus. IIpakTuka
CBUIECTENBCTBYET, UTO JaHHAS IIpobieMa BechMa aKTyalbHA W IPHW CO3MAHUU PETMOHAIBHBIX M JIOKAJTBHBIX
HOPM.

Ocoboe 3HaueHMEe HMMeeT obecrieueHHe 3aKOHHOCTHM Ha CTaauM IPaBOOCYIICCTBICHUS, TOe MMEIOTCS
IIMPOKHUE BO3MOXKHOCTU JUISI HEBBIOJHEHUSI IPABOBBIX HOPM IIYyTE€M OJHOCTOPOHHErO TOJKOBaHMS U
(aKTUYECKOro OTKJIOHEHMSI OT HMX. 3aKOHHOCTh IIpM3BaHa TakKXe OO0eCleuuThb, YTOObI TaKoe
CUJIBHOZICHCTBYIOIIEE CPENICTBO, KaK MPUHYXKIEHKE, OCYIIECTBISUIOCH B paMKaX MEXXIyHapOIHOTO IpaBa.

3aKOHHOCTD MPEICTABIISACT CO00M pexkUM (DYHKIIMOHUPOBAHUS HE TOJIBKO MEXKIYHAPOIHO-IIPABOBOI, HO
¥ MEXIYHAPOIHOM CMCTEMEI B 11eJIoM. [lociemHsIst momKHa IeiiCTBOBATh TAKUM 00pa3oM, YTOOBI 00CCIIEUUTh
3¢ GEeKTUBHOCTh  MEXIYHApPOIHOIO TIIpaBa, IIOCKOJbKY 3TO HEOOXOOMMO [JIsI €€ HOPMAaJIbHOIO
GYHKIMOHUPOBaHUS. 31€Ch peub UIET YK€ He 00 UIesX W MPUHIIUIIAX, a O PEAIbHOCTSIX, BOTUIOIIEHHBIX B
MHCTUTYTAaX U TMPaKTUKE MEXIYHApPOJHOW CUCTEMBbl. B 3TOM BMIUTCS OCHOBHOM, IMOJUTUYECKUM acCIeKT
TIOHATHUSI MEXIyHapOAHOW 3aKOHHOCTU. [JIaBHOE 3mech COCTOWT, OYEBMIHO, B TOM, 4YTO 3aKOHHOCTHb
CBSI3BIBACT IIPABO C MOJUTHUYCCKUMU SIBICHUSIMU, IIPUBIIEKAET MX K €ro 3alluTe. B IMoIMTHIecKOM CO3HAHNU
nes 3aKOHHOCTH SIBJISICTCS BaXKHBIM 3JIeMeHTOM. CyTb €e COCTOUT B OCO3HAHMU TOTO, UYTO MEXIyHAPOIHAS
cHUCTeMa CITOCOOHA HOPMaJIbHO (DYHKIIMOHMPOBATH JIMIILIb B PEXXUME COOTIOAEHUS ITPABOBBIX HOPM.

K coxanenuto, umess MeXIyHApOOHON 3aKOHHOCTU HE 3aHsUla JOKHOIO MecTa B MOJUTUYECKOM
MbllIJIeHUY. Bce ele 3HauuTeNeH MeXIyHapOIHO-IIPABOBO CKENTUMLU3M KaK B Cpele MOJIUTUYECKUX
JesATeNield U YMHOBHUKOB, TaK 1 Y IIMPOKMX CJIOEB HAaCceJICHUS.

CepbesHoe 3HAUCHHE 1T 3aKOHHOCTU MMEET €€ CBSI3b C JeMOKpaTHeil. be3 3akoHHOCTH He MOXeT OBITh
JEMOKpaTUIeCKOro Mupa. JeMOKpaTm3M MEXIYHApOOHOM CHUCTEMBI CONEUCTBYeT 3(POEeKTMBHOCTH
MEXIYHApOIHOTIO IIpaBa, a 3aKOHHOCTh 00eCcTeurBaeT 1eMOKpPaTHUIO.

3aKOHHOCTb MpPEANoJaraeT peajqbHOCTh IpaBa, BCeoOIlee MOAYUHEHUE €My, CYBEPEHHOE PaBEHCTBO
TroCyIapCTB IMepel MpaBoM, a TakKe MPaBO KaXXAOro rocyaapcTBa Ha ydyacTHe B PELIEHUUM MEXIyHapOIHbBIX
Mpo0JieM Ha JeMOKpaTMYeCcKOol OCHOBe. 3aKOHHOCTh TaK ke HeaeluMa, Kak U Mup. CHUKEHUE YpOBHSI
3aKOHHOCTH B OJTHOI chepe OTpUIATEIbHO CKa3bIBAeTCS Ha 3aKOHHOCTHU B 1IEJIOM.

KopHmn MexayHapomHON 3aKOHHOCTH YXONST B HALIMOHAJIbHBIC ITOJIMUTUYCCKUE U IIPABOBBIC CHCTEMBI.
Kaxngomy rocymapcTBy IpUcyIlia CBOSI CTeIEHb MPU3HAHUS HEOOXOAUMOCTH MEXIYHAPOIHON 3aKOHHOCTH.
3aBUCHUT 3TO OT €r0 BHYTPEHHUX 1 MEXIYHAPOIHBIX IOTPEOHOCTEN U MHTEPECOB, OT YPOBHS MOJIUTUIECKOTO,
MOPAaJIbHOTO, TPAaBOBOIO M KYJBTYPHOIO pa3BUTHSI oOlecTBa. MexXmayHapomHasi 3aKOHHOCTb HYXITaeTcsl B
¢yHIaMeHTe, KpaeyroJdbHBIM KaMHEM KOTOPOTO SIBIISIIOTCS IIpPaBOBEIC TOCydapcTBa. Pa3BuTme WueT oT
MPaBOBBIX TOCYAAPCTB K MPABOBOMY MEXIYHAPOTHOMY COOOIECTBY. BMecTe ¢ TeM CTaHOBJIEHUE TTPAaBOBOTO
COO00IIIeCTBA CTUMYIUPYET (DOPMUPOBAHKE ITPABOBBIX TOCYIAPCTB.

C OomHOI CTOPOHBI, MEXIyHapomHas 3aKOHHOCTb IIpU3BaHA CO3IaTh OJArONpPUSITHBIE COLIMATLHO-
MOJUTUYECKHME YCAOBUS M1 (DYHKIMOHUPOBAHUS MeXIyHapogHoro IipaBa. C Apyroit CTOPOHBI, €ro



3¢ ¢eKTUBHOe (PYHKIIMOHMPOBAaHNE — HEOOXOAMMOE YCIIOBHE 3aKOHHOCTU. HameXXHBIN MeXIyHapOmXHBINA
MIPaBOMIOPSIOK MOXKET CYIIIECTBOBATD JIMIITH B YCIIOBHUSX 3aKOHHOCTH. VX YpOBHM B3aMMOCBSI3aHEI.

ITockonbKy 3aKOHHOCTH OIIPEHEIISICTCSI COOTBETCTBMEM MEXIYHAPOTHBIX OTHOINCHMIT WX IIPaBOBOM
MOJIEJIN, a CTeTICHb TAKOTO COOTBETCTBUSI MOXKET OBITh Pa3HOM, MOCTOJBKY MOXHO TOBOPUTH O PA3IUIHOM
YpOBHE 3aKOHHOCTU. OH pa3jiMuyeH B OTHOLIEHUSIX Pa3HbIX CTPaH U B pa3HbIX 00JacTsIX coTpyauudectsa. Ho
00111251 TEHACHIIMS COCTOUT B MTOBBILLIEHUHM YPOBHS MEXITyHAPOIHOMN 3aKOHHOCTU M MIPABOIOPSIIKA.

§ 6. Konrpoab

Konmpoab — Heobxodumoe ycaosue yuxuuonuposanus mexcoynapoonozo npasa. Ilod konmpoaem
noxumaemcs npouecc o6pabomxu ungopmayuu, NPU3GAHHLLI ONPedeauns COOmMeemcmaeue nogeodeHuUs cyooeKmos
HOpmam mexcoyHapodnozo npasa. B moil uau unoii hopme 3mom 632450 paszdeasemcst 60AbUIUHCIBEOM ABINOPOS,
nuwywux o Konmpoase.

KoHcTarammsg axkra TIpaBOHApyIIeHWSI He SBJSIETCS CaMOILIeJIbIO, OHA OKa3bIBaeT MOpPaIbHO-
MOJIMTUYECKOE BO3AEICTBYE Ha IpaBoHapyluuTesst. Korma xke peub uaeT 0 KOHCTaTallUy IIpaBOHAPYIIEHNS],
OCYIIECTBIIIEMOI MEXIYHAPOAHBIM OPraHOM, TO 3TO AAaeT JAOMOJHUTEIbHbIE OCHOBAHUS ISl IIPUMEHEHUSI
Mep BO3IEUCTBMS K IIPABOHAPYIIUTEIIO.

CiieioBaTeIbHO, €CJIM nepBast QYHKIMS KOHTPOJIS 3aKJIIodyeHa B KOHCTaTalluy (hakra MpaBOHAPYIIEHMUS,
TO BTOpass — B BO3ICUCTBMM Ha IIPpaBOHAPYIIUTENS, IPU3BAHHOM ITOOYAUTH €ro K BHITTOJTHEHUIO
MpeaITMCaHNil MEXIYHapOTHOTO IIpaBa. ECTb y KOHTPOJS W TpeThbsd (DYHKLMS — TOJKOBAaHUE HOPM.
KoncraTaius mpaBoHapyllleHUs] BhIpaXkaeT MOHMMAHKME TOro, Kakue AEHCTBUSI He COOTBETCTBYIOT HOPME.
TeM caMbIM MCTOJIKOBBIBACTCS €€ COICPXKAHUE.

Cy1iecTByeT IBa BUIAa KOHTPOJSI — HAIlMOHAJIBHBIA M MEXIyHapomaHBIH. IlepBhIii oOCyIeCTBIsIeTCS
CpeICcTBaMM, MMEIOIIMMMCSA B PACHOPSDKEHUMU OTHEJIBHOIO TOoCylaapcTBa. MeXIyHapomHBI KOHTPOJb
OCYIIECTBIISICTCST MEXIYHAPOIHBIMY CPEICTBAMHU Ha CIICIIMAIBHO CO3MaHHOM TSI HeTO HOPMAaTUBHOM 0a3e 1
He JOJDKEH BBIXOIUTH 32 €€ MpeIeIbl.

O0a BMIa KOHTPOJISL MOJYYMIM B ITOC/IEAHEE BpeMsl CylLeCTBeHHOoe pa3Butue. Kpome Toro, mporpecc
cpenctB MHGbOPMAIMK TIPUBEI K TOMY, YTO CTall0 MPAKTUYECKH HEBO3MOXHO CKDPBITh MEXIYHAPOIHOE
npaBoHapyuieHue. B pesynbTaTe pacTeT caepxXuBalolllee BIMSHUE KOHTpoJsa (BepU(pUKALMOHHOE
caepxkuBanue). IIpoucxomuT ympodyeHue IOBEpUs, KOTOPOE€ B CBOIO OYepedb CO3MaeT YCJIOBUS ISt
OCYIIECTBIICHUSI KOHTPOJIS.

HaupoHaabHBIM KOHTPOJB OCYIIECTBISETCS B OTHOIICHWHM BBITIOJIHEHMST BCEX BUIOB OOSI3aTCILCTB I10
MEXXIyHAPOAHOMY IIpaBy U B OOILEM SIBJISIETCSI OCHOBHBIM. OH OCYIIECTBIISIETCS B ITOPSAKE, YCTAHOBIEHHOM
roCcyIapCTBEHHBIM IIPAaBOM, MU B PaMKax MEXIyHAapoAHOro IipaBa. B JOroBOpHOI MpaKTUKE BCTpedyaeTcs
HOpMa, 00s3bIBaIOLIAsT KAXAYI0 M3 CTOPOH HE YMHUTH IIOMEX HAllMOHAJIbHBIM CPEICTBAM KOHTPOJIS APYroi
CTOPOHBI, BHITIOJHSIOIIMM CBOM (DYHKIIMU B paMKaX JOTOBOPA.

HaumoHaapHBI KOHTPOJb MMeeT ABe cephbl IeUCTBUS — BHYTPEHHIOI M BHEIIHIO. BHYTpeHHWMIA
KOHTPOJIb KacaeTcsl OCYIISCTBICHMSI MEXIYHAPOIHBIX 00s3aTeIbCTB BHYTPU TOCYAApCTBa, BHEIMHUM — WX
OCYLIECTBIIEHUSI UHBIMU CyOBbEKTAMU MeXIyHapomHOro mpasa. OOLIMii KOHTPOJIb B TOM W APYroii cdepe
OCYLIECTBIIIETCS. BEAOMCTBOM MHOCTPAHHBIX JeJI, CIelLUalbHbIii KOHTPOJIb — BEIOMCTBAMU II0 BOIIPOCAM
CBOEW KOMITETEHLIMNA!.

PasButue B 3TOi 00JacTH B 1IEJIOM MIET IO YT HE CO3JaHUS HOBBIX OPraHOB, a HaleJCHUS YXe
CYIIECTBYIOIIMX COOTBETCTBYIOIIEH KoMITeTeHIIMeil. OTMedy, YTO HEMalylo pOJb B PACIIUPEHUM 3TOM
KOMIIETEHIIMY UTPAIOT MEXKIYHAPOIHBIE JOTOBOPHEI. MBI UMeeM NIeJIO C BEChbMa JIIOOOIBITHEIM SIBJICHUEM —
pacirpeHrueM KOMIIETEHIIMU ITOCYIapCTBEHHBIX OPTaHOB B Pe3y/ibTaTe OCYILECTBICHUS MMU KOHTPOJIBHBIX
(YHKIIMI1 B OTHOILIEHUY BBIIOJHEHUST MEXIYHAPOIHBIX 00s13aTEILCTB.

I[To Mepe yBeaMYeHUs 4YKMCIIa HOPM MEXAYHApPOIHOIO IIpaBa, peaM3yeMbIX B KOHEYHOM CYETE BO
BHYTpEHHEll ccdepe, pacTeT pojib KOHTPOJS, OCYIIECTBISIEMOIO OpraHaMM cyda WM IpoKypaTypbl. Kak B
MEXIYHApOOHOM, TaK M BO BHYTpeHHe# cdepe (PYHKIMS KOHTPOIS BO MHOTHMX CIIydasX COBMEIIACTCSI C
GYHKIIMEN NMITIEMEHTAIIM HOPM MEXIYHAPOTHOTO IIpaBa, 4TO 3aKOHOMEPHO. DTO IMTO3BOJISIET TOBOPUTH O
KOHTPOJIbHO-UMILIEMEHTALIMOHHOM (PYHKIIMN.

Ocobo ciaemyeT BbIACAWTb KOHTPOJIb 32  BBIIOJHEHHUEM  MEXIYHAPOIHBIX  OO0SI3aTEbCTB,
OCYLICCTBIISIEMbII 3apyOeXXHBIMM IIPEACTABUTEIbCTBAMU TOCyaapcTBa. KOHTPOIUPYETCSl COOTBETCTBYIOLLAS
NeATEIbHOCTh KaK MHOCTPAHHBIX IMApTHEPOB, TaK M COOCTBEHHBIX OpPraHM3allMii M TpaXaaH B CTpaHe
MpeOBIBAHUS TIPEICTABUTEIILCTRA.

MexXayHapOIHBIA KOHTPOJb OCYIIECTBISIETCS KOJUIEKTMBHBIMU YCUJIUSIMM TOCYIApCTB C ITOMOIIBIO
MEXIyHAPOAHBIX OPraHOB ¥ OpraHu3aluii (MpaKTUYeCKU BCE OHM B TOM MJIM MHOM Mepe OCYILIECTBIISIIOT 3Ty
dyHkumio). Bce OGoublliee YMCIO IBYCTOPOHHMX JIOrOBOPOB IMpPEAyCMATPMBAIOT CO3MAHME CMEIIaHHBIX
KOMUCCHIA, OIHA M3 3a1a4 KOTOPhIX — KOHTPOJIb 32 OCYIIECTBJICHHEM JOIOBOpa.



Bce Oosiee MHTEHCUBHBIN KOHTPOJIb NIPEAYCMOTPEH B MHOI'OCTOPOHHMX KOHBCHIIUAX. B stux J1(S2) 62 0:¢
CO3Ial0TCA CIIENMAJIbHBIC OpraHbl KOHTPOJIA, IIPUYEM HEPCAKO HMX ACATCIbHOCTb OOIMOJIHACTCA OpraHaMmn
06]1[6171 KOMIIECTCHIIUU. B pE3yJabTaTC MOXKET BOSHUKHYTH BECbMa CJIOXKHBIM MEXaHU3M.

[na vnnocTpaumm MOXHO COCNaTbCs Ha MexaHM3M KOHTpOons 3a cobntoaeHnemM HopMm B o6nact 60pbObl C TOProBiei
HapKOTVKaMM 1 MCUXOTPOMHLIMU BELLECTBAMU. [TOMUMO crneumanbHbIX KOHBEHLIMOHHBIX OPraHOB KOHTPOSIb OCYLLECTBASETCS
TaKKe MHOTMMW APYrMMU OpraHamm, CBA3aHHbIMK CO 3[paBOOXPaHEHNEM, 3aHATOCTbIO, PUHAHCAMU, CENbCKMM XO3SACTBOM,
BO34YLLHbLIM 1 MOPCKMM TPAHCMNOPTOM, MOYTOBOW U TenerpadHo CBA3bIO.

Ocob6oe 3HaueHue KOHTPOJIb H]Z)I/I06peﬂ B TaKUX 06JIaCT51X, KaK ITIpaBa 4Y€JIOBC€KaA, a TAKXKE COKpalllCHUC
BOOPYXEHMI 1 6€301MacHOCTb. [10SIBUIUCH HOBBIE (DOPMBI, HO 00 3TOM pedb BIIEPEIH.

B 3akmioueHue TIOOJYEPKHY, UTO CYIIECTBYET ABA BHIA MEKIAYHAPOJHOr0 KOHTPOJA — Cl'[el.lI/la.]]l)l-IbIﬁ, NN
KOHBCHHHOHHblﬂ, 41 06]]].[/[]71. HepBLIfI OCYHICCTBIACTCA B OTHOLLICHU I or[pez[eneHHoFI KOHBCHIMU WU I'PYIIIbI
OJHOPOIHBIX COTJIALIEHUM CIELUATbHO CO3TaHHBIM JJI 9TOTO MEXaHU3MOM; BTOpOI71 — MCXIAYHApOAHbIMUA
OpraHaMy U OpPraHU3alUsIMU, TPU3BAHHBIMU PETYJIUPOBATH COTPYAHUYECTBO TOCYIAPCTB B TOW WU WHOM
0071aCTH, YTO CBSI3aHO C KOHTPOJIEM 3a COOJTI0eHEM COOTBETCTBYIOIINX HOPM MEXIyHApOIHOTO IpaBa.

CyuiecTByeT TEHACHIIMS K PaCIIMPEHUIO chepbl MEXTYHAPOIHOTO KOHTPOJISI, KOTOPBIA MMPOHUKAET U B
0071aCTh CYBEpEHHON IOpUCAUKINKM TocyaapcTB. OgHa M3 TJaBHBIX MPOOJIEM TaKOro KOHTPOJISI COCTOUT B
obecriedeHN ONTHUMAJIILHOTO COYeTaHUSI YBaXCHUA CYBEPCHHBIX IIpaB TIOCyddapCTB C HaIACXKHOCTHIO
KoHTpousist. [Ipu 3TOoM LieaecooOpa3HO MPUAEPXKUBATHCS MpaBWia pa3yMHON OOCTaTOYHOCTU. B mepByio
o4epeab CJACAYET MCII0JIb30BATh ITOTCHI A HAIMOHAJIbHBIX CPCACTB KOHTPOJIA, ITIOBBICHMB UX Sd)d)eKTI/IBHOCTb
MyTeM MEXIYHAPOAHOTO COTPYAHMNYECTBA.

MeXnyHapogHBIE KOHTPOJIb II0 CBOEMY OOBEeMYy MOJDKEH OTBeYaTh COAEPXKAHWIO, 3HAYCHUIO U
0COOEHHOCTSIM (I)YHKLII/IOHI/IpOBaHI/ISI COOTBCTCTBYIOIIIMX HOPM, HEC BbIXOAA 3a IPCACIIbI HCO6XOI[I/IMOF0. He
JOJ2KHO OBITh KOHTPOJIA pagyu KOHTPOJIA. BLIXOI[ 3a IIpeacabl H606XOI[I/IMOFO, Jaxe €CJIU HE YyYUTbIBATh
3IIOYHOTpe6I[CHI/II71 OTUM CUJIBHO JleflCTB}HO].L[HM CpCaACTBOM, IMOAPBLIBACT aBTOPUTET KOHTPOJIA. He ciaenyer
TaKXKe 3a6LIBaTb, 4To MC}K,ILYHapOL[HLIﬁ KOHTPOJb Tpe6yeT B€CbMa 3HAUYUTCJIbHLIX paCcXo10B.

FOBOpH O KOHTpPOJIC, HECJIb3d HE€ OTMCTUTL PpPOJIbL B OTOM JOCJIC O6I.[ICCTBCHHOCTI/I. Pocr poaun
MCEXKIYHAPOOHLIX OT HOILLIEHUI U MCXKIYHAPOOHOIo IipaBa B 2KM3HH OG].[ICCT Ba W OTACJIIBHOTO 4YCJIIOBCKa
IIPUBJICKACT K HUM BHMMAHHNC IINPOKUX CJIOCB HACCIICHUA, IMTOPOXKIACT CTPCMIICHUEC BO3JIEMICTBOBATh HA HUX
B CBOMX HMHTepecaX. Pa3BuTue meMokpaTnu Ha HAlIMOHAJILHOM M MEXIyHAPOTHOM YPOBHSIX CO3HAeT IS
3TOTO OJIATONIPUSATHBIE YCJIOBUS. BOMbITyIo posib B 3TOM MOTJIM ObI UTPaTh CPEACTBA MacCOBOI MH(pOpMAaLINH,
HO ITOKa OHU HE T'OTOBLI K 9TOMY.

Takum o6pa3zom, yBeIM4eHUE POIU KOHTPOJS BEAST K TOMY, YTO OH CTAHOBUTCST (DAKTOPOM YIIyOJIeHUS
JOBCPpUA, YIYUIICHUA MCEXKIYHAPOAHBIX OTHOLIEHUM. KOHTpOJ’Ib 06peTaeT CaMOCTOATECIIBHOC 3HAUYCHHNE KaK
(baKT op obecrieueHUST HOPMAaJILHOIO (bYHKLII/IOHI/IpOBaHI/IH MCXL[YHapOI[HOﬁ CUCTEMBI.

B saxmoueHme cjIeayerT MnoAYCpKHYTb 3HAYCHMUC Me)K,Z[YHapo,Z[HOﬁ OTBCTCTBEHHOCTH, CaHKLIHfI nu
KOHTPMED B OCYIIECTBICHUUA MEXIYHAPOIHO-TIPABOBOTO PETYJIMPOBAHUS. OTU BOMPOCH TPEACTOUT
pPACCMOTPETH B TJIaBE, MOCBAILIEHHOM TIPaBYy MEXIYHAPOAHOU OTBETCTBEHHOCTH.

JinTtepatypa
Banees P.M. KOHTpO/b B COBPEMEHHOM MeXAyHapoaHOM npase. KazaHb, 1990;
EBuHTOB B.U. MexayHapoaHoe coobLuecTBo v npasonopsaok. Kues, 1990;
Jlykaiyk U.M. MexaHn3m MexayHapoaHO-NpaBoBOro perynmpoBaHus. YyebHoe nocobue. Knes, 1980;
Jlykaiuyk V.M. MexayHapoaHO-npaBoBOe perynmpoBaHne MexayHapoaHblX oTHoweHun. M., 1975;
Jlykaiuyk V.U, @yHKUMOHMPOBaHE MexayHapoaHoro npaesa. M., 1992;

MoBuaH A.l1. MexayHapoaHbIi npasonopsaok. M., 1996;
Tropuna H.E. MexnyHapoausiii npaBonopsok. Kazans, 1991.

1 Cwm.: Yepruuenko C.B. Teopust MEX1yHapOJHOTO npasa. M., 1999. T. 1, 2; Munea-
306 JI.X. Db dekTUBHOCTH HOPM MeXAyHapoaHoro nmpasa. Kazanp, 1999.

L CM.: JIykawyk H.H. Cpencrsa MaccoBoil uHGOpMalMK, rocyaapcTso, npaso. M., 2001. . 3.

2 OpHa M3 TepouHb poMaHa paHIly3ckoro mucareiss OpBe baszeHa Mapuat, mpocras XEHIIMHA, 3aHsITasi WCKIIOYUTEIbHO
CeMEHBIMU 3a00TaMHU, 10 CIOBaM Myxa, Obuta «3a Opranusauuio O0beanHeHHbIX Harumii, kotopas eil kaxercs 4eM-1o Bpone SPA
(0OIIECTBO 3aLIUThI XXUBOTHBIX. — H.JI.) 1UIsl 3a1IMTHI HE XXMBOTHBIX, a toaeii» (baszer D. Cynpyxeckas xu3Hb. M., 1972. C. 328).

3 Boictynast Ha Konrpecce OOH mno MexXIyHapoaHOMY MpaBy, 3aMECTUTEIb MUHUCTpA MHOCTpaHHBIX aen Mpana k. 3apud
ckazan: «Kak Bce Mbl 3HaeM, MeXAyHapoAHOE OOLIECTBEHHOE MHEHME SIBISIETCSl OMpPEAeSIomUM (aKTOpOM NPUHYXICHUS U
MMIUIEMEHTAUMM TPUHATBIX HOpM MexayHapoaHoro mnpaBa» (UN Congress on Public International Law. N.Y., 1995. P. 3).
IpeacrapisieT MHTEpeC cieayolee 3asiBieHue npenceaaresns MexayHapoaHoro Cyna M. bemxayu: «...TOT hakT, 4TO MEXAyHApOIHAs
IOCTHLIMSI, KaK HUKOT/Aa B IPOLIUIOM, TIPEJCTABIISIeT COOOIi CTEKJISTHHOE 31aHue, HA B KOS Mepe He 03HavaeT, 4To Ha npuHsaTue Cynom



pelIeHUI BO3ICICTBYET MEXIyHAPOIHOE 00IeCTBeHHOe MHeHMe. Cy/ibi COBCEM He HYKIal0TCsl B 000pEHNH O0IIECTBEHHOTO MHEHUS,
OHU PYKOBOJCTBYIOTCSI TOJIKO CBOeii coBecTbio» (OOpalleHue mpeacenatess Ha crieualbHOM 3acenaHuum MexayHaponHoro Cyna,
nocBsiilieHHOM ero 50-ertuto, 18 anpenst 1996 r.).

I Cneumanuct B 310t obnactu A.C. TaBepmoBckuil mucan: «[lopapisiolee OONbIIMHCTBO MEXIYHAPOAHO-IPABOBBIX HOPM
peayiu3yercss uyepe3 HaUMOHAIbHBIM OpraHM3allMOHHO-TIPABOBOM  MexaHusM» ([aeepdosckuii A.C. VIMIUIEMEHTaLMsI HOPM
MexayHapoaHoro npasa. Kues, 1980. C. 60).

2BM/. 1994. Nel. C. 14.

! Pesommoniny, npuHsThe [ eHepaibHo Accambieeit Ha ee XV ceccun. Hoio-Mopk, 1961. T. 1. C. 68.

2 Benrepckuii npodeccop XanHa bokop-lllere mnwuimer: «OyHKIMS MeEXIyHAPOIHBIX OpraHU3alMil IO 00eCreyeHUIo
OCYIIECTBJIEHUS] IOTOBOPOB TIPEACTABIISIET COOOW [ESTEIbHOCTh, KOTOPOIl MEXIYyHAPOIHbIE OPTAHU3ALMU OCOOEHHO 00sI3aHbI CBOUM
BOo3HUKHOBeHUEeM» (Questions of International Law. 1970. Budapest, 1971. P. 68).

3 Cwm.: Hlubaesa E.A. CneunanusupoBaHHbie yupexaeHust OOH. M., 1966.

' Cwm.: Jlykawyx H.H. Cpencta maccoBoit MHGOpPMAIK, TOCYIapCTBO, MPaBo.

2 bbuto Obl TpaBUJIbHEE TOBOPUTH O MEXIYHAPOIHO-IIPABOBOM MOPSIIKE KaK MOPsIIKe, OCHOBAHHOM MMEHHO Ha MEXAyHapOAHOM
npaBe. TOUHO Tak Xe Gosiee TOUHBIMU SIBIISIIOTCSI BBIPAXEHUSI «MEXIyHAPOIHO-IIPABOBasi CYyOBEKTHOCTh» BMECTO «MEXIyHapomHast
MpaBoCYOBEKTHOCTb», «MEXIYHAPOIHO-MIPAaBOBOE CO3HAHME» BMECTO «MEXAYyHAapoAHOe IpaBOCO3HaHMe» U T.A. [IpuuMHa Takoro
pacxXoXieHuss B TOM, 4YTO TEPMHUHOJOIMSI ObUla 3aMMCTBOBAHA Y BHYTPUIOCYIAPCTBEHHOW IOPUCIMKLMU: TPaBOIMOPSIAOK,
MPaBOCYOBEKTHOCTD, MPABOCO3HAHNUE, K KOTOPHIM MEXaHUIECKU JT00ABUIIM OTIPeIeICHUE «MEXITyHAPOTHBI».

3 B pewwenun MexnyHaponHoro Cyna OOH 1o gesty o6 ycTaHOBJIEHUM MOPCKO# IpaHMIIbl B pailoHe 3ajiiBa M3H roBopuTcs 00
«OTIpeieJIeHNH B paMKax MeXIyHapOTHOTO TOpPSIIKa HOPM TpaBa, KOTOPBIE PEryIMpYIOT BOIPOC, peliaeMblil B 1aHHoM aeie» (ICJ.
Reports. 1984. P. 288).

I I3 oTeyecTBEHHBIX YYEHbIX HaMOOJIblIIee BHUMAHUE yaeauau 3ToMy Boripocy B.W. EBunos, M.W. Jlazapes, A.Il1. MoBuaH, FO.J1.
Peieros, B.A. Cokonos, H.E. Tiopuna, H.A. Yakos, C.B. YepHuuenko, M.JI. DHTHUH.

! Hedeaues A. MexayHapoiHas 3aKOHHOCTb B MEXaHU3Me MEXKIyHapOIHO-IPaBOBOro peryaupoBaHus. Kues, 1985.
1 Hampumep, @enepanbhbiii 3akoH 0T 15 utosst 1995 r. «O MexyHapOoaHBIX TI0rOBOpaX
Poccwuiickoit @eneparuny rinacut (1. 4 ct. 32): «Ob1ee HabIIOCHIE 32 BHITTOIHEHUEM
MEXKIYHApOIHBIX 10roBOpoB Poccuiickoi denepanun ocyuiecTBisieT MUHHCTEPCTBO
nHoctpanHbIx zen Poccuiickoit ®denepanunn» (C3 PO. 1995. Ne 29. Cr. 2757).



I'nasa VII. IIpumeHeHre HOPM MEKIYHAPOIAHOTO MPaBa

§ 1. IlonsaTHeE NpUMeHeHUs

Ilpumenenue — ueaenanpagiennas oesameabHOCmb cyOseKma, npu3eanHas obecnewumsv OcyujecmeieHue
HOpM MexHcOyHapooHoz2o npaea.

B ureparype, a B 3HAUMTEJIbHOM Mepe U B IMPaKTUKE IS O0O3HAYEHHUs] OCYIIECTBICHUS
MEXIYHApOOHOTO IIpaBa IMMPOKO WCIIONB3YeTCSI TEPMHH HMIUIeMeHTamuss (1aT. — impletum, aHTI. —
implementation) — BBITIOJIHEHNE, OCYIIIECTBICHME. TepMUH UCMOJIb3yeTC B IIUPOKOM U Y3KOM cMbIcie. B
IepBOM CJlydae OH O3HayaeT BCe MepHI 10 peaju3alid HOPM MEXIYHAapOIHOIO IIpaBa, BO BTOPOM — MX
OCYIIECTBJIECHHE BO BHYTPUIOCYIapCTBeHHOU cdepe. MCIONb3ylOTCSI M MHblE TEPMUHbBL <«BBIIIOJHEHUE»,
«cobmmonenue». [Ipy 3TOM 3a4acTyi0 OHM O3HAYalOT OJHO M TO Xe. JlocTarouHo oOpaTuThCsl K BeHcKoi
KOHBEHIIMM O TIpaBe MeEXIYHApOOHBIX JOrOBOPOB, KOTOpasi B 3HAYMTEIbHOM Mepe IIOCBsIleHa
OCYLIECTBIIEHUIO HOPM MEXIyHAPOMAHOTO IIpaBa K FOTOBWJIACH CIIELIMAJIMCTAMU BhICOKOro kjiacca. Yacrte 111
KonBeHmun ozarnaBieHa «CoOmogeHue, MPUMEHEHWE M TOJKOBaHUE OOrOBOpOB». Ilpu 3TOM TepMMHBI
«COOJTIOIEHUE» U «BBITTOJIHEHWE» MCIIOJb30BaHbl KaK paBHO3HAYHbIE M O3HAYAIOT peaju3aiuio HopM. B
paznene «IIpuMeHeHUE OOTOBOPOB» TEPMMH <«IIPUMEHEHUE» YIOTpeOaeH g OOO3HAYeHUS JIMIIb
HEKOTOPBIX IMPAaBUJI IPUMEHEHMSI.

AHajiornyHasi CUTyallusl CYILIECTBYeT M B HalUMOHalbHOM mpaBe. Tak, B ®egepaibHoM 3akoHe «O
MeXIyHapOoAHBIX JoroBopax Poccuiickoit denepain» roBOPUTCS O BpeMEHHOM MPUMEHEHHH JO0ToBopa (CT.
23). A pazgen IV, mocBseHHBINM OCYIIECTBICHUIO JOTOBOPOB, Ha3BaH «BbIMoaHeHME MeEXTYHAPOTHBIX
JI0roBopoB»!. HeoOGXoAMMO OTMETUTH TakXkKe, UYTO OTEYECTBEHHOE 3aKOHOMATENLCTBO MPEANMOYMTACT HE
YHOTPEOJISITh MHOCTPAHHBII TEPMUH «UMILIEMEHTALIMSI» .

B 1opumnueckoil jmTeparype M TIpaKTUKE ITOHSATHE NPHMEHEHHE NpaBa MCITONIb3yeTcsd B OOIIEM M
CIIeLIMAJIbBHOM CMBIC/IE. B mepBOM cilydyae OHO OXBAThIBAET BCE IOPUAMYECKUE CIIOCOOBI OCYILECTBICHMUS
IpaBa, BO BTOPOM — BJIACTHOE OCYILECTBJIEHHUE IIpaBa B Cllydae IIpaBOHAPYIIEHMUs WIM CIIopa O mpase. B
MEXIyHapOAHO-TIPABOBOM JIUTEpAType O3TO IIOHSATHUE MCIIONb3YeTCS IPEHMMYIIECTBEHHO B OOILNEM WX
IIMPOKOM CMBICJIE KaK OCYILIECTBICHUE HOPM B LIEJIOM.

Yto Xe KacaeTcsl IPMMEHEHUs B CIEIUMaIbHOM CMBICE, TO MEXIYHapOMHOE IpaBO HE NaeT TaKoOMY
croco0y mpoctopa. CyObeKThI He MOOYMHEHBI KaKOW-IMOO CTOSINEH Haa HUMU BiacTU. TeM He MeHee
IIpUMEHEHUE B TAKOM CMBIC/IE HE TOJIbKO HE HCKIIOYAETCSI, HO M UIPaeT HEMAaJOBaXHYI0 pojb. OHO
MPEACTABIsIeT COOOM OCYIIECTBJICHNE BIACTHBIX TOJHOMOYMI IIPM pPEIIeHWM KOHKPETHBIX BOIIPOCOB Ha
OCHOBE IOPUINYECKIX HOPM.

AKTBl TIpUMEHEHUsS HOPM MEXAyHapOZHOTO TMpaBa — 3TO WHAUBUAYAIM3UPOBAHHBIE aKThl
roCyIapCTBEHHOM BJIACTU, NIPUHUMAaEMbie B OJHOCTOPOHHEM WJIM MHOTOCTOPOHHEM Topsiake. ITpumepom
OITHOCTOPOHHETO BJIIACTHOTO IMIPUMEHEHUSI MEXIYHAPOIHOTO IIpaBa MOXKET CIIY>KUTh peIlIeHNEe TOCyIapcTBa O
KOHTpPMEpax B OTHOIIEHUU IIpaBOHapyIIKUTeIs. [IprMeHeHre B CIIELIMAJIbHOM CMBIC/IE OCYILECTBIISIETCS U
MEXIYHapOOHBIMM opraHamu, HarpuMmep MexnyHapogabiM Cynom OOH, apouTtpaxamu, a Takcke CoBeToM
bezonacHoct OOH.

T'oBopss 0 HOpMax MeXIYHapOJHOIO IpaBa, HeJIb3sd HE YYUThIBaTh, UTO MX OCYILECTBICHUE B LIEJIOM
HOCUT BJIACTHBIA XapakTep M MPOUCXOOUT IIPU B3aUMOIEUCTBMM BJIACTM CYBEPEHHBIX TOCYAAapCTB.
BHyTpeHHee MpaBo BO3JIaraeT OCYIIECTBICHWE MEXKIYHAPOTHOTO IpaBa Ha BBICIIME OpraHBI TOCYIapCTBa,
HaJieIeHHbIE BIACTHBIMU IOJHOMOYUSIMMU.

[IpuMeHeHre — HanboJjiee aKTUBHASL CTAAus CYILIECTBOBAHUSI MeXAyHapoaHoro mpasa. Ha sToii ctagun
OCYUIECTBJISIETCSI €0 OCHOBHOE DETYIMpYIOllee BO3ACUCTBME Ha MEXIOCYIapCTBEHHbIE OTHOLICHUS.
IOpuctbl mMmoguyepkMBalOT, 4YTO MMILUIEMEHTALUsl SIBJISIETCS KOHEYHOM Ieiblo Jitoboro mpasa. Tak,
Hurepuiickuii topuct T. Dnaitec nuieT: «JIto6oe mpaBo, Oyab TO BHYTPEHHEE WJIM MEXIyHapOmHOE,
JOCTUTAET CBOEH LIEJIM TOJBKO ITOC/IE UMILIEMEHTALIMI» !,

B xome mpuMeHeHHUs BBISIBISIOTCS IOMIMHHBIA CMBICA M peajibHOE 3HayeHue HOpMBIL. IlocienHsis
MPUCIOCAOIMBAETCS K JAHHBIM O0CTOSITEIbCTBAM, KOHKpEeTH3UpyeTcs. [IpuMeHeHUIO IPUHAMIEXKUT BaxKHast
POJIb B pellicHUM 3aJa4M afalTalluy MEXIYHAPOIHOIO IIpaBa K MEHSIIOILMMCS YCIIOBUSIM.

IIpakTka TpUMEHEHUs, a TOYHEe, HEIPUMEHEHUSI HOPMBI MOXET IIPMBECTH €€ B 3aMOPOXEHHOE
COCTOSIHME, TIPY KOTOPOM OHa CYIIECTBYET JUIIb (popMaabHO. C Apyroii CTOPOHBI, IIPaKTUKa CIIOCOOHA
HAITOJTHUTh HOPMY peaJbHBIM COIEpXKaHWEeM, BBIXOOAIIMM 3a QopMaiabHBEle paMKu. Hopma — 370
BO3MOXHOCTb, KOTOpasl YCUIUSIMU CYObEKTOB MOXET OBbITh IIpeBpallieHa B IeCTBUTEIbHOCTb.

IIpakTka MpUMeHEHUsI — KPUTEpUil 0OOCHOBAHHOCTH M XKM3HECIIOCOOHOCTH HOpM. Ee pesynbraThl
MOKAa3bIBalOT, KaKe HOPMBI yCTapeand U KaKue HOJDKHBI ObITh co3maHbl. I1oaTOoMy IpUMEHEHUE SIBIISIETCS
BaXHBIM (DaKTOPOM Pa3BUTHUsI MEXIYHAPOIHOIO IIpaBa.



§ 2. Ilopsnok npumMeHeHUs] HOPM MEXKIYHAPOIHOTO NMpaBa

CoBpeMeHHOe MEXIyHApOAHOE IIpaBO XapaKTepU3yeTcsl HaJWu4yUueM 3HAuYMTEJIbHOTO 4YHcia HODPM,
PEryJIMpPYyIOIINX HpaBOHpI/IMeHI/ITCIIbHHﬁ mpouecc. I'maBHas pOJIb NPpUHAAJICXKHNT OCHOBHBIM LCISAM U
npuHLMIIAM, 3akperuieHHbBIM B YcrtaBe OOH. B cooTBeTCTBMM ¢ HUMU JOJKEH IMPOTEKAaThb BECh MPOLECC
MpaBonpuMeHeHus. BaxkHyto poJib urpaioT 1se BeHcKue KOHBEHILIMH O IpaBe MEXIYHAPOIHBIX TOTOBOPOB.
Coz[epxamnec;{ B HUX IIOJOXCHUA B OHpeHCHeHHOﬁ MEPE OTHOCATCA K IMNPUMCHCHMHIO HE€ TOJbKO
JOTOBOPHLIX, HO 1 OOBIYHBIX HOPM, ITOCKOJIbKY YCTaHaBJIMBAIOT O6I_I_II/IC IIpaBuJja MpaBorpuMEHCHUA.

CYI_[ICCTBCHHOC MECTO B KOMILJICKCC HOPM, PETYJIUPYIOIIUX ITPOLECCC IMPAaBOMPUMEHCHUA, ITPUHAIJICKUT
yCTaBaM MCEXIYHAPOIHBIX OpraHHSaHHfI. Benckas KOHBCHIIMA O IIpaBC MCXIAYHAPOIHBLIX JOTIOBOPOB
YCTAaHOBMJIA, UTO €€ TTOJIOXKEHUS «IPUMEHSIIOTCS K JTI000MY IOTOBOPY, SIBJSIOIIEMYCSI YIYPEAUTEIbHBIM aKTOM
MEXIYHApOJHOM opraHu3zauuyd, M K JII0OOMYy JOrOBOpY, IIPUMHSITOMY B paMKax MeEXIyHapOmTHOM
opraHuzaluu, 6e3 yiiep0a AJisl COOTBETCTBYIOLIMUX MpaBUJ JaHHOI opraHu3alumn» (CT. 5).

YT1o Xe KacaeTrcs BHyTpH[‘O(:yZlapCTBeHHOﬁ UMIUVICMEHTAIIMA, TO B MCXKIYHAPOOJHOM IIpaB€ M3JaBHa
YTBEPAMJIOCH ITpaBnJio O TOM, YTO BBI60p HYTCfI peain3dali MEXKIAYHAPOAHO-ITPaBOBLIX HOPM OTHOCUTCA K
KOMIICTCHI MU IroCcyaapCTBa, €CJIM TOJIbKO CaM HOPMbI HC OITPCACIIAIOT CI10c00 CBOETO IIPUMCHCHMUA.

CneumanbHblli goknagunk Komuccun mexayHapogHoro npasa OOH no npo6neme OTBETCTBEHHOCTU WUTaNbSAHCKUIA
lopucT P. Aro nogyepkusan, 4TO €AMHCTBEHHOE YC/OBME, KOTOPOE BbIABUIAET MeXAyHapoLHOe MpaBo B TakOM Cryvae,

COCTOUT B TOM, 4TOBbI TEM UM MHBIM NYTEM XeNaemblii Pe3ynbTaT Gbll 4OCTUMHYT MONHOCTBIO!.

OTO NOsIoXeHWe NOATBEPXOAETCS U COBPEMEHHON MPaKTUKOW, BKIOYas CynebHylo, Hanpumep npakTUKOW

EBponerickoro cyzna no npasam yenoseka. Tak, B peLleHnn no Aeny weenckon komnanum Cya, onpenenns, YTo NOCKOSbKY

EBponerickasi KOHBEHLMS O MpaBax YenoBeka «He ycTaHaBnvBaeT Ana JorosapuBatowmxcs [ocynapcTB kakoro-nnbo

crnocoba obecrneyeHns B CBOEM BHYTPEHHEM NpaBe 3P DEKTUBHOM UMMNIEMEHTaLUM N0OOro N3 ee NoNoXeHU», NOCTOJbKY
camMu rocygapcTea onpenensitoT COOTBETCTBYIOLWMIA cnocob!.

W3 mpuHIMIIa cBoOOAbI BbIOOpPA CPEACTB IPMMEHEHUS HOPM CJICAYeT, YTO HE MOXET CIYXUTh
OCHOBAaHMEM OTBETCTBEHHOCTHM TOCymapcTBa caM (DaKT HEMPWHSTHUS CIEeIUATBHBIX Mep IS peah3aliii
HOPMBI, HaIIpuMep Hen3IaHue 3aKOHAa, aiMUHUCTPATUBHBIX IIpaBwWwI U T.I1. C APYToif CTOPOHEI, TOCYIapCTBO
HE MOXET M30eXaTh OTBETCTBEHHOCTH 3a HEBBIIIOJHEHUE HOPMBI, CChIIASCh HAa TO, YTO OHO IIPHHSIIO MEPHI,
HEOOXOIMMBIC /IS €€ BBITTOJTHEHUS.

CBo0Ooga BbIOOpa CpelCcTB MOXET ObITh B TOW WJIM MHOW Mepe OorpaHUYeHa KOHKPETHbBIMU HOpMaMmHu,
OIpeAeISIIOIIMMHU CPEeICTBa peaiu3aluu. [1pakTrika MoKa3blBaeT, YTO TAKOUW MpHUEeM BCe Yallle UCIOJIb3YeTCs
B IOTOBOpaxX, KOTOpEIC, HAIpUMep, MPeIyCMaTpUBAIOT OOSI3aHHOCTb WM3IaTh OIpeAe/ICHHBIC 3aKOHBI.
HesrlTtomHeHMEe 3TOM 00s3aHHOCTM caMO II0 ceOe M3JaBHA pacCMaTpUBaeTCs KaK HapylleHHe HOPM
MEXIYHapOIHOTO IpaBa. B moroBopax, peaam3alinsl KOTOPBIX MOJDKHA IIPOMCXOINTh B OCHOBHOM B cdepe
NECTBUSI BHYTPEHHETO IpaBa, OOBIYHO OroBapMBAeTCs, YTO MPEAYCMOTPEHHAsl JOTOBOPOM JAESTEIbHOCTD
OyIET OCYILIECTBISATHCS B pAMKaX 3aKOHOIATEIbCTBA CTOPOH?.

Hnsg TMOHMMaHUS HANMOHAJIBLHOTO MeTOAAa IIPABOIPMMEHEHUs HEOOXOAMMO YYUThIBaThb, 4YTO
MEXIYyHapogHOe MPaBO OCHOBAHO HAa YBaXXEHWM CYBEPEHHOCTHM BHYTpeHHero IipaBa. OHO He TpeOyeT oT
roCyIapcTBa BBIXOAA 3a paMKH €TO IIPAaBOBOI CHCTEMBI IIPH IMPUMEHEHNN MEXIYHAPOIHO-TIPABOBBIX HOPM.
MMeHHO B 3TMX paMKax M TPOMCXOIWT IIPUMEHEHHE MEXIYHApPOOHBIX HOPM. BCIIOMHUM ITONOXEHHE
Koncrutyuuu P®, cornacHo KOTopoMy «00IIeIpU3HAHHbBIE IPUHLIMIIBI U HOPMbI MEXXIYHAPOIHOTO MpaBa U
MeXIyHapoaHbie ToroBopbl Poccuiickoit denepanuu sIBISIOTCS COCTaBHOM YaCcThIO €€ ITPaBOBOIl CHCTEMBI»
(4. 4 cr. 15). B sTOM BUAMTCSI ONTUMaJbHas GopMmysla HaUMOHAJILHOTO MeToJa IPUMEHEHUsS HOPM
MEXIYHApOITHOTO ITpaBa.

MexayHapogHOe IIpaBO PEryIMpyeT MeXIyHapOomHEBIC OTHOIICHUs. BmecTe ¢ TeM, KaK Mbl BUIEIU, B
pacTyIeM 9ucie cliydaeB KOHEUHas 1IeJIb 3TOTO PeTYJIMPOBAHMUS MOXET OBITh JOCTUTHYTA JIUIIB B PE3YJIbTATe
BHYTPUIOCYIapCTBEHHOM HMIUIEMEHTAlIMA MEXIYHapoaHbIX HOpM. COOTBETCTBEHHO, CYIIECTBYIOT
MEXIYHApOIHBIA M HAIlMOHAJIBHBIN METOAbl MPUMEHEHMSI HOPM MeXIyHapomHoro IipaBa. Oba Mmeroma
B3aMMOCBSI3aHbl. VI B TOM U B ApyroM LIEHTPAIbHOE MTOJIOXKEHNE 3aHUMAET TOCYAapCTBO.

MeXIayHApOAHBIi METOX peau3yeTcs B JeSITeIbHOCTA TOCYOAapCTB HAa MHUPOBOM apeHe, a TaKke B
JIEATETbHOCTH CO3IaBacMbIX WMH MEXIYHAPOOHBIX OPTaHOB W opraHm3anuii. HallmoHadbHBIA MeToxd
HAaXOOWT BBIPAXEHWE B  HEOOXODMMOM IS  peajlu3alld HOPM  MEXIYHApOOHOTO  IIpaBa
BHYTPUTOCYIapCTBEHHOM AESATEILHOCTHU, T.€. B UMILUIEMEHTALIMM 3TUX HOPM.

OmHa M3 XapakTepHBIX YePT MEXIYHAPOTHOTO IpaBa COCTOMT B TOM, YTO OHO (hOPMHUPOBAJIOCH IIPU
OTCYTCTBUM ITOCTOSIHHBIX MEXXIYHAapOAHBIX MHCTUTYTOB, NMPU3BaHHBIX MPUMEHSITh €ro HOpMbl. M B Haiile
BpeMSI 3TH HOPMEI IIPUMEHSIIOTCS B OCHOBHOM CAMHMM CYOBEKTaMU WHAWBHUIYAJBHO WUIM KOJIJIEKTHUBHO.
I'maBHas ponb 3MeCh IPUHAIJICKUT TOCYAapCTBY. BMecTe ¢ TeM pacTeT 3HaueHNE MEXKIyHAPOIHBIX OPTaHOB 1
OpraHu3aLi.

JloroBopbl 3a4acTylo IpeayCcMaTpMBAIOT MPOBEIECHUE BCTPEY IIPENCTaBUTENCil CTOPOH IS IPOBEPKU
XoJa TIPUMEHEHUSI UX ITOCTAHOBJICHUM 1 BBIPAOOTKM peKOMeHAaIuil. B aTux 1esix co3maTcs U MOCTOSHHO



JENCTBYIOIE OpraHbl, Yallle BCEro CMEIlaHHbIe KOMUCCHUM M3 PaBHOTO YUC/IA TPEACTaBUTEEH CTOPOH.
Habmromaetcst TeHISHINS K pacIIMPEHUIO ITOJTHOMOYMI TaKMX KOMUCCHIA.

Hacryrienne HOBOroO 3Talra B OpTaHM3alldM IIPaBOIPUMEHHUTEIBHOTO Mporecca OBII0 03HAMEHOBAHO
CO3IaHMEM IMPOKOM CeTH MEXIYHAPOAHBIX opraHu3anuii. OqHa U3 OCHOBHBIX 3aa4 OpraHM3aIuii COCTOUT
B COJEWCTBUMU MNPUMEHEHMIO MEXIyHapOmHOIo IipaBa, B obecreyeHMU ero yBaxeHus. B Ycrase OOH
TOBOPUTCSI O 3a7aye CO3MaHUs YCJIOBUIA, MPU KOTOPBIX OyAeT 00ecreyeHO «yBaxkeHUE K 00s13aTesIbCTBaM,
BBITEKAOIINM 13 JOTOBOPOB M IPYTMX NCTOYHUKOB MEXKIYHAPOIHOTO IIPaBay.

Ponp opranmzanuii B 00eCIlEYeHMHU TODKHOTO YPOBHSI IPaBOIPUMEHEHUs Morjia OBl OBITH Oolee
BBICOKO. [IpensTcTBHS Ha 3TOM ITyTH HOCSIT HE CTOJIBKO IOPUANICCKUI, CKOJIBKO ITOJUTUIECKII XapaKTep.
[MoatoMy Hambonee HIMPOKUMHU TIOJTHOMOYMSIMU MO OCYIIECTBJICHUIO HOPM MEXIYHApPOJHOIO TIpaBa
00J1alaloT MEXXAYHAapOAHbIE OpraHbl B CIELMATIM3UPOBAHHBIX 00JACTSIX COTPYOIHUYECTBA (TPAHCIIOPT, CBS3b
U Jp.). 31ech HeoOXoarMa MOCTOSIHHAS afanTalusl CYIIEeCTBYIOIIUX HOPM K MEHSIIOIIMMCST TEXHUYECKUM U1
WHBIM  ycioBusiM.  [loaToMy  3HAauMTENbHOE  YWCIO  JOTOBOPOB  TPEAyCMAaTPMBaeT  CO3MaHME
MMIUIEMEHTALIMOHHBIX OpraHoB. Takue opraHbl YIIPpaBOMOYEHBI OCYIIECTBJSATH TOJKOBAHME JOrOoBOpa C
yU4eTOM  TPOMCXONSIINX  M3MeHeHMil. Hepemko WX  OeSITEIBPHOCTh HOCUT  BCIIOMOTATEIbHBIN
HOPMOTBOPYECKMIA XapaKTep.

HauuoHanpHbId MeTOO NpPUMMEHEHUsS HOPM MEXXIyHapOIHOIo IpaBa peaqusyeTcsl B HesITebHOCTU
rocymapcTba B Ipenejax ero IpUCAUMKIKWU. B MpolioM HOpMbI MEXIYHApOMHOTO MpaBa MPUMEHSIVCh B
JeSITENIPHOCTA OTPAaHUYEHHOTO Kpyra IeHTPaJbHBIX OPraHOB TOCYAapcTBa. DTO OBIIM HOPMBI IOTOBOPOB O
col03¢, O HEHAmaueHWW W T.I. 3a IIOCIeHHUE NCCATWICTHSI CYIIECTBEHHO BO3POCIO KOJWYECTBO HOPM
MEXIYHApOOHOTO IIpaBa, IPUMEHEHWE KOTOPHIX 3aBUCHUT OT aKTUBHOM HESTEIbHOCTH IMMPOKOTO Kpyra
roCyIapCTBEHHBIX OPraHOB, BKJIIOuYasi Cyabl. B pesynbrare rocymapcTBeHHO-IIpaBOBasl CHCTeMa Bce Ooliee
LIMPOKO BOBJIEKAETCS B MPOLIECC pealu3allii MEeXKAYHAPOIHbBIX HOPM.

HecMoTpst Ha Bce 3TO, coxpaHsieTcsl 00Ilee PaBUJIO: MEKIYHAPOJAHYI0 OTBETCTBEHHOCTb 34 MPUMEHEHHe
MeKIYHAPOIHOTO NPaBa HeceT rocyJapcTso B IejoM. OHO HECeT OTBETCTBEHHOCTb 3a COOTBETCTBYIOIIYIO
IEeSITEIBHOCT BCEX TOCYOAPCTBEHHBIX OPraHOB, MOJDKHOCTHBIX JIMII, a Takke JIMI (QU3NISCKUX U
opuandeckux. locymapcTBo 00s13aHO 00ecednThb, YTOOBI B IIpeneiaxX €ro IOPUCAMKIMU HHUKTO He
MPEISITCTBOBAJ IPUMEHEHUIO HOPM MEXIYHAPOIHOIO IpaBa.

OO0s13aHHOCTb TOCYIAPCTB 00ECHEUYUTh peau3allMi0 HOPM MEXIYHApOOHOIO IIpaBa BCEMU CBOMMM
OpraHaMM SIBJIIETCSI HEOOXOAUMBIM yCI0BHEM (DYHKIIMOHMPOBAHMS 3TOTO MpaBa U U3IaBHA MOAYEePKHUBAETCS
B MEXIyHapOAHOI mpakTuke. OpraHu3aius 1 AesITeIbHOCTh OPraHOB rocyJapcTBa 1Mo MPUMEHEHUI0 HOPM
MEKIyHAPOMAHOrO IIpaBa perjiaMeHTUPYIOTCS BHYTPEHHUM IIpaBoMm!.

OO61miee pPYKOBOACTBO M  OCYIISCTBICHME BHEIIHMWX CHOIICHMII OTHOCHUTCSI K KOMITETCHIIUH
WCITOJTHATEJBHOM BIIACTH, KaK Haubosiee misa 3Toro mnpucriocodnenHoii. CornacHo Koncruryiun PO,
Ipesnment P® omnpenensieT OCHOBHBbIE HaNpaBJIeHWS BHEIIHEH MOJMTUKU rocymapctBa (4. 3 cT. 80),
OCYILECTBIISIET PYKOBOACTBO BHEIIHEH IMOJUTUKON, BEIET MEperoBOphbl M IOMMMUCHIBAET MEXITyHapOIHbIE
Jn0roBopsl P® (cT. 86).

ITo Mepe ycumeHUS poJI MeXIyHApPOIHBIX OTHOIICHUN W X BIMSIHUS Ha XXM3Hb TOCYIApCTB BO3pacTacT
3HaUCHNE 3aKOHOMATEJIbHON BIACTA B OCYIIECTBICHWM BHEIIHEW TIOJMMTUKA MW B pealn3alnu
MEXIYHapOIHOIO IIpaBa. be3 cCOOTBETCTBYIOILIEro 3aKOHOIATEILCTBA OblIa Obl HEBO3MOXKHOI peaanu3alius
3HAUUTEJBbHOM YacTW HOPM MeEXOIyHapoaHoro IipaBa. IlosToMy obecrnieyeHUe ONTUMATbHOIO
B3aMMOJIEMCTBUS ABYX BeTBEW BIacTU (MCIIOJHUTEIbHOU W 3aKOHONATEIbHOM) SIBJISETCS HEOOXOAUMBIM
YCIIOBUEM TIPUMEHEHUST HOPM MEXIYHapOTHOTO IpaBa. Kak IMOKAa3bIBaeT OITBIT, PACXOXICHUSI B MO3UIIUN
IIBYX BiIacTeil Hepenku. Ho 3To sBiIsieTcsa BHYTPEHHUM ACJIOM TOCYIapCTBa U HE MOXKET CITY>KUTh OCHOBaHHUEM
IIJIST 0TKA3a OT BBIIIOJTHEHUSI MEXKIyHAPOIHBIX 00S13aTCIIBCTB.

B Poccum mopsimok MpUMEHEHUsT HOPM MEXAyHapOZHOTo IpaBa, Kak yka3aHo B KoHcrurynuu PO,
orpeaessieTcs ®enepaabHBIM 3aKOHOM
«O MexayHapoaHbIx moroBopax Poccuiickoit @enepaunn»'. I'TaBHAsE OTBETCTBEHHOCTh 34 BBIMTOJHEHHE
MEXIYHApOOHBIX 00s13aTebeTB JIeKUT Ha Ilpesunentre P® m INpaButensctBe PP, KoTOphIe MPUHUMAIOT
MepBHI, HallpaBJIcHHBIC Ha 00SCITIeYeHIE X BEITTOTHEHUS.

®enepanbHbie OPraHbl MCIIOJTHUTEIHHOM BJIACTA B COOTBETCTBUM CO CBOSH KOMIICTCHIINECIH 00€CTICIMBAIOT
BeIMosiHeHMEe Poccueild cBouMx 00sS3aHHOCTE U OCYIIECTBICHME TIIpaB, BBHITEKAIOIINX U3 HOPM
MeXIyHapoaHoro IpaBa. OpraHbl Biactu cyobekToB Demepaunu o0eCleuMBaIlOT B IpeaeiaXx CBOMX
MOJHOMOYMI OCYIIECTBJEHNE HOPM MeXIyHapoaHoro mpasa. OOlliee HaOMONEHUE 3a BBIIIOJHEHUEM 3THX
HOPM OCYIIECTBIISIET MUHUCTEPCTBO MHOCTPAaHHBIX Aesl PD (cT. 32).

B 11e;1oM MOXXHO KOHCTAaTHPOBAaTh TEHIACHIIMIO K POCTY 4YMCiIa W 3HaueHUs akToB IlpesumeHra PD n
[IpaBurenbcrBa PD, HamerleHHBIX HA oOecIIeUeHNE peaTi3alliid HOPM MEXIyHapomTHOTo mpaBa. B kauecTse
npumepoB akToB I1pesunenrta PD obiero xapakrepa MoKHO yKazaTh Ha Yka3 [Ipesunenta PD or 10 suBaps
2002 r. «O Mmepax 1o BeinonHeHMIo pesosmonny Cosera besomacnoct OOH 1373 ot 28 cenrstopsa 2001 r.»2;
Vkas3 Ipesnnenrta P® or 17 anpens 2002 1. «O Mepax 1o BeImosHeHUIO pe3omonnii Copera be3onacHoctn



OOH 1388 ot 15 sHBapst 2002 1. 1 1390 ot 16 stHBaps 2002 T.»3, MOCBSIIEHHBIX YCUJICHUIO OGOPHOBI C
TePPOPU3MOM.
IIpumepom aktoB IIpaBurenbctBa P® moryr ciayxuth ero Iloctanosinenme ot 3 mapra 1997 r. «O
Ha3HAauYeHUM POCCUICKOrO oOpraHa Mo 3aluTe WHdopMauu, KoTopoir obOmeHuBaloTcsi Poccuiickas
®enepaumst 1 Opranumsanusi CeBepoaTIaHTUYECKOIo IOroBopa, M co3maHuu LleHTpaabHOM CIIy>KObI
perucTpaly ¥ KOHTPOJISL TOKYMEHTOB, KOTOphIMU 0OMeHuBatoTcs Poccuiickast @eneparnvst u OpraHu3anust
CeBepoaTIaHTHYECKOTO JOrOBOpa»?.
ITo Mepe pocTa creMaIM3UPOBAHHOTO COTPYIHUYECTBA PACTET 3HAUCHME MUHUCTEPCTB M BEIOMCTB B
OCYIIECTBIICHUN COOTBETCTBYIOIINX HOPM MEXIYHAPOIHOIO IpaBa. B MeXIpaBUTEIbCTBEHHBIX ITOTOBOpPAX
HEepeoKo YKas3bIBalOTCSI MHWHMCTEPCTBA, Ha KOTOpBIE BO3Jaraercs oOecneyeHWe IIPUMEHEHUS €ro
nocraHoBIeHU. Pexe mpemycMarpuBaeTcsi 00sI3aHHOCTh CTOPOH MMETh IJIs 3TUX LieJieil creluaabHbIN
rocylapCTBeHHBbI opraH. B apyrux ciaydasix rocygapcTBa Mo COOCTBEHHON WHMIMATHBE CO3MAIOT TaKue
OpTaHbI.
B mpuMmeHeHUM HEKOTOPHIX HOPM MEXIYHAPOTHOTO IIpaBa WIPAOT CBOIO POJIb M MECTHbIE OPraHbI,
OOIIYI0O OTBETCTBEHHOCTh 3a ACSATEILHOCTH KOTOPBIX HECET IIPAaBUTEIBCTBO. DTO IIOJOXEHUE O0C000
OroBapuBaeTCs B JOTOBOpaXx, IS peaau3allMid KOTOPBIX ACSATEILHOCTb MECTHBIX BJacTell MMeeT 0coboe
3HauyeHMe, HarpuMep B KoHBeH1Mu o npuBuierusax u ummyHutetax OOH (pazn. 25).
Ocoboe MecTo B OCYIIECTBACHUU MEXIYHAPOIHOIO MpaBa 3aHUMAIOT AMIVIOMATHYECKHE M KOHCYJIbCKHE
yupexxaenusa. OHM cleasT 3a COOJI0JeHWEeM CTpaHOi MpeOblBaHMSI HOPM MEXAYHApOIHOIO IpaBa,
3aTParuBaIOIINX MHTEPECHl UX FOCYIAapCTBa; KOHTPOJIUPYIOT ACATEILHOCTh OPTAaHOB MX TOCYIapCTBa B CTpaHe
MpeObIBaHUSI, C TeM 4YTOOBI OHAa He HapyllaJia MeXIyHapOmTHBIX O00S3aTeIbCTB CBOeit cTpaHbl. OHU
MPUHKUMAIOT MEPhI K TOMY, YTOOBI FOpUANYECKUE JINIIA 1 (pHU3UUECKUe JTUIla UX I'PpakaaHCTBa MOJIb30BaIUCh B
cTpaHe NMpeObIBaHWS BCEMU ITpaBaMu, MPeIyCMOTPEHHBIMU KaK OOIIIMMU HOPpMaMM MEXIyHAapOIHOTro Mpasa,
TaK 1 3aKJI0YEHHBIMU CO CTPaHOI MpeObIBaHUS TOTOBOPAMMU.
B HexkoTophIX (emepalusax CYIIECTBYIOT pasiWyHble (OPMBI  IIPEIACTAaBUTENIECTBA BEIOMCTBA
WHOCTPAHHBIX el B CyOBeKTax demepalnii, KOTOpPHIC HAONIOMAIOT 3a BBINOJHEHHEM MEXITYHAPOIHBIX
o0s13aTenbcTB Ha MecTtax. B Poccum yupexneHbl mnpencraButesbcTBa MU/, KOTOpbIE OCYIIECTBISIIOT
COOTBETCTBYIOIINE (PYHKIIUU.
Oprasbl BHENIHMX CHOIIEHMII TOCYyJapCTBa MPUMEHSIOT HOPMbI MEXIYHApOJHOTO IpaBa KakK TaKOBbIE
HE3aBUCHUMO OT MX OTPaXEHHUSI BO BHYTPEHHEM MpaBe. MHOIME HOPMBI U HE HYXIAIOTCS B 3TOM, MTOCKOJIbKY
WX JeCTBUE OrpaHWYMBACTCS MEXIyHapogHou cdepoiil. IIpuMepoM MOXET CIYKWUTh COAepXKaHUe
MMOJIUTHYECKMX TOTOBOPOB. UTO ke KacaeTcs MHBIX OPTaHOB, OPTAHOB OOIIel KOMIIETCHIINH, TO, II0 MHECHHIO
OOJIBIIMHCTBA IOPHCTOB, OHM IIPUMEHSIIOT HOPMBI HAIIMOHAJIBLHOTO IIpaBa, SIBUBIIMECS Pe3yJbTaTOM
WHKOPIOpAlMy HOPM MEXIYHApPOIHOTIO IIpaBa.
T'ocynapcTBo 00s13aHO 00ECIIeUrThb MTOBEAeHUE TaKKe (PU3MIECKMX M I0PUINYECKHX JIMI, HEOOX0IMMOe I
BBITIOJIHEHMSI HOPM MEXIYHapoIdHOIo Ipasa. Pelllaercs 3Ta 3agaya B paMKax BHYTPEHHEro IpaBa. DTUM
JINIIaM, SBISIOIIAMCS  OcHe(MIUApUSIMU  MEXIYHApPOOHOTO TipaBa (T.e. TEMH, KTO ITOJIb3yeTcs
BBITEKAIOIIMMM U3 IIpaBa OjaramMu, He OyIOyYM €ro CyOBheKTOM), IPMHAIUICXWUT CYIISCTBEHHAs pOJIb B
peayM3aniy HOpM 3TOrO IIpaBa. be3 mxX aKTMBHOTO y4acTHUs MHOTHE MEXIyHAPOIHBIE HOPMBI OCTAINCH OBl
MepTBOii OykBoil. UMeloTcs B BUIAY HE TOJBKO HOPMBI O MpaBax 4esIoBeKa, HO U HOPMBI, COlepKalluecs B
COoIIallleHUsIX 00 3KOHOMMYECKOM, HayYHOM, KYJbTYPHOM COTpyIHUYecTBe. HemocpencTBeHHO Takue
coIJIallleHUs He 00SI3bIBAIOT IOPUAMYECKUX U DUBUYECKUX JIULL K COTPYIHUYECTBY, a JIUILb OTKPHIBAIOT MEPeE
HUMM COOTBETCTBYIOIINE BO3MOXHOCTH. OpraHn3anus COTpyIHNIECTBA I OTBETCTBEHHOCTD 3a BBITIOJTHEHUE
COIJIAIIIEHUH JIeXKaT Ha TOCYyIapCTBe.
B oOmem MBI BHANM, YTO COBEpIICHCTBYETCS HOpPMAaTHMBHAs OCHOBAa IIPUMEHEHUS HOPM
MEXIYHApOOHOIO IpaBa M BO BHYTPEHHEM MpaBe. B oTimume OT IMPOIUIOro HOBOE€ KOHCTUTYLIMOHHOE
3aKOHOMAATEJbCTBO TOCYAapCTB yaeasieT BHUMaHue 3Toil mpobieme. [Ipumepom ToMy ciiyKuUT KoHCTUTYLMS
Poccuu. bonee petasibHOEe peryjiMpoBaHUe OOeCleYrMBaeTcsl NPUHATBIM Ha ocHoBe KoHcTuTyuuu
®enepanbHbIM 3aKoHOM «O MeXIyHapOIHBIX noroBopax Poccuiickoit Denepaiinm».
BHyTpeHHee mpaBO TOCTENIEHHO IIPUCIIOCAOMMBACTCSI K CBOEM pOJIM B WMIUIEMCHTAIIUA HOPM
MEXIYHapOOHOTO MpaBa. B KauecTBe 0OIIero mpaBWia MOXHO CKa3aTh, 9TO 4eM OoJiee pa3BHTa IIpaBOBasI
cHCTeMa TOoCyIapcTBa, TeM OJMXe K OINTUMAJIbHOMY IIOPSIIOK €€ B3aUMOIEWMCTBUS C MEXIYHApOIHBIM
npaBoM. I[loMuMO 0COOEHHOCTEl NIPUMEHEHHS HOPM MEXIyHAapOIHOTO IIpaBa MEXIYHApOIHBIM U
HallMOHAJIbHBIM METOAMU, CYILIECTBYIOT 1 OOIIME JJISI HUX ITOJOXEHHUS U MpaBuJa.
ITpuMeHeHME HOPM MpaBa K KOHKPETHEIM CIyJasM 3aKJII09aeTCs B CIICAYIOIIEM:
e ycTaHOBJIEHUE (PAKTUIECKUX OOCTOSITEILCTB;
e JIpaBoOBasd KBaJ'[I/I(l)I/IKaI.II/IH (l)aKTI/I‘{GCKI/IX OGCTOHTGJ’[BCTB, T.€. YCTAHOBJICHME TOI'O, IIOAIIAAAIOT JIM OHU IIOJ
I[eﬁCTBI/Ie HOPM MCXKIOYHAPOIHOTO IIpaBa, U €CJIM 1a, TO KAKUX UMCHHO,

e oOIlpeaesieHUe IOPUINYECKUX XapaKTEPUCTUK OTHOCSILMXCS K A€y HOpM, cdhepbl UMX NEUCTBUSI, OCOOEHHO B
OTHOILUEHUUN OAHHBIX Cy6’I>CKTOB; MHBIMHU CJIOBAMU, p€Yb UACT O CIIEIMAJIbHO-IOPUINYCCKOM TOJIKOBAaHUU HOPM;

® YACHCHUE COACPKAaHWA HOPMEIL, T.C. 06HI€6 TOJIKOBAHUEC,



® JIPUHATUE PCIICHUA O crocobe NPUMEHEHUA HOPM K JaHHBIM (I)aKTI/I‘{CCKI/IM 06CTOHTCIIIJCTB3.M;

o HCﬁCTBHH 10 00ECTIEYEHUTIO pcanus3aliiv NIPpUHATOIO PCIICHUA.

HopmMa npuMeHsieTcst He caMa 1o cebe, a KakK 3JIEMEHT CUCTEMBI, B CBSI3U C MHBIMUA HOPMaMU; TOJIKYETCSI
C YYETOM JIPYIMX HOPM, U MpeXIe BCEro B CBETE OCHOBHBLIX 1€/l M MPUHLIMIIOB MEXAYHAapOMIHOIO IpaBa.
Bompoc 0 meiCTBUTEILHOCTM HOPMBI pEIIaeTCsl TOJIBKO Ha OCHOBE MeXayHapomHoro mpasa. CoriacHo
MPUHIUITY J0OPOCOBECTHOTO  BBIITOJHEHUS  O0SI3aTENIbCTB,  BBIIOJHEHUIO ITOMJIEKAT  JTOTOBOPHI,
JIEACTBUTEIbHBIE B COOTBETCTBUU C OOLIENPU3HAHHBIMY IIPUHIIMIIAMMA M HOPMaMU MEXIYHAPOIHOTO IpaBa.
B c1. 42 BeHcKoli KOHBEHIMU O MpaBe MEXIYHAPOIHBIX JOIOBOPOB FOBOPUTCS, UTO «I€HCTBUTEIHHOCTD
JIOrOBOpa MJIM COIVIACMS TOCYIAapCTBa Ha 00S3aTeIbHOCTD [UISI HETO TOrOBOPa MOXKET OCIApPUBATBLCSI TOJbKO
Ha OCHOBE NMpUMeHeHUs HacToslieir KoHBeHIMM» !,

DTOo MoIoXKEeHWE TTOATBEPXKIAeTCS M BHYTpeHHUM IpaBoM. B DenepanbHoM 3akoHe «O MeXIyHapOIHBIX
nmoroBopax Poccuiickoit @eaepaiinm» cKa3aHO, YTO JOTOBOPBI «ITOIEKAT JOOPOCOBECTHOMY BEITTOJTHEHHUIO B
COOTBETCTBUM C YCIOBUSIMU CaMHUX MEXIYHAPOAHBIX JOTOBOPOB, HOPMAMHU MEXIYHAPOIHOIO IIpaBa,
Koncturyumeit Poccuiickoit @epeparum, HactosmMm PenepadbHBIM 3aKOHOM, WHBIMHA aKTaMH
3akoHomarenbcTtBa Poccuiickoit Depepamum» (. 1 cr. 31)2. CnemoBarelbHO, IEPBOE MECTO OTBEAEHO
MEXIyHapoIHOMY MpaBy. BMecTe ¢ TeM rocyaapcTBo MpU OCYILECTBICHUM MEXIYHAPOIHBIX HOPM JOJIKHO
NIeliCTBOBATh B paMKaX CBOETr0 3aKOHOIATEIbCTBA.

IIpuMeHeHrHe HOPM B HEMaJIOM Mepe peryaupyeTcs OOIIMMU IPUHLMIIAMM TIpaBa: HUKTO HE MOXKET
nepenaTh IpaB OOJIBIIE, YeM caM MMEET; CIIeIIaIbHBII 3aKOH MpeobaamaeT Hag oomuM 1 a1p. Hekoropeie n3
HUX 3aKpelUleHbl KOHBEHILIMOHHO. BeHCKasi KOHBEHIMsI O IpaBe MEXIYHAapOIHbIX JIOrOBOPOB B CT. 28
3aKpenuiia MPUHLNI «3aKOH 00OpaTHOM CUJIBI HE MMEET». HOpMa He MOJIEXUT MPUMEHEHUIO B OTHOLIEHU U
J11000r0 AeCTBUS WK (haKkTa, KOTOPbIE MMEIM MECTO JI0 €€ BCTYIUIEHMS B CHJIY, WUIM B OTHOIICHUM JIFOOOM
CUTyalluU, KOTopas IepecTaja CyLIEeCTBOBaTh J0 3TOro MoMmeHTa. OQHAaKO €CJIM YCTaHOBJEHO HaMepeHue
CyOBEKTOB TIpUIATh HOpME OOpaTHYIO CHITy, TO OHa IPUMEHSETCS K OeHCTBUAM, (paKTaM M CHUTYyaIlVsIM,
HMMEBIIIMM MECTO B IIPOIILIOM.

B ciygae mnpmocTaHoBlieHMS AeWCTBHS HOPMBI OHA HE TMOMICXKUT IIPUMEHEHWIO B TEUYCHHE
COOTBETCTBYIOIIETO Cpoka. TeM He MeHee ClIeayeT BO3AePXKUBAThCSI OT MEp, KOTOpPhIE MOIJIM OBl ITOMEIIaTh
BO300HOBJICHUIO HOPMBI.

He momiexxuT mpuMeHeHUIO HOpMa, yrpatuBiias cuiay. OmHako IpeKpallleHHe ACHCTBUS HOPMBI He
BIIMSIET HAa IIpaBa, 00S3aTeNIbCTBA WIM IOPUOMYECKOE TIOJIOXKEHHE CYOBEKTOB, BO3HUKIINE B pe3yiIbTaTe
MPUMEHEHUS] HOPMBI [0 €€ MPEeKPAaILeHNSI.

§ 3. TonkoBanue HOPM MEKITYHAPOTHOTO MpaBa'

1. IloHsATHE TOJKOBAHMSA

Toakxoeanue — 3mo @visicHeHue co&epolcanwl HOpMbL, ee ueﬂeﬁ, céa3ell ¢ UHbIMU Hopmamu u ee mput)uuecrcux
Xapaxkmepucmuk.

TonkoBaHue HEPa3pbIBHO CBA3aHO C IIPUMCEHCHUEM. Ono npeameCTBYCT IPUMCHCHUIO U COITYTCTBYCT
cMYy. HOCDGI[CTBOM TOJIKOBAHUA Cyﬁ’LeKTH BbISICHAIOT COACPKaAHME HOPMbI 1 BO3MOXHBIC IMOCICACTBUA €€
npuMeHeHUs1. B xome mpuMeHeHUsT pyKOBOACTBYIOTCS JOCTUTHYTHIM ITOHMMaHUEM U KOPPEKTHUPYIOT ero B
CBETC OIIPCACICHHDbIX HOpMOI71 LeJIei. TonxkoBaHue B IIpouecce NMpUMMEHCHUA CHOCO6CTByeT YCTpaHCHUIO
HeTO‘{HOCTeﬁ, JOITYIICHHBIX MPU CO3JaHHUM HOPMbI, @ TAKXKC YTOUHCHMUIO €€ COACPKAHHA B MCHAIOIINXCA
YCJIOBUSIX.

TonkoBaHME HOPM MEXIYHAPOMHOrO IIpaBa IPEACTABISET COOOM HayKy W HCKYCCTBO, TpEOyeT
WCMOJBb30BAaHUS IUPOKOTO CIEKTPA 3HAHWU: IOPUCTIPYACHUWU, JIOTUKU, UCTOPUU, TPAMMATUKWA, TEOPUU
cucTeM M MH(MOPMATUKU, TOJUTOJIOTUN, a TaKkKe CIEeLMabHBIX OTpaciieil, HalpuMep 3KOHOMUKHU W Jp.
Benmko u moautryeckoe 3Ha4eHNE TOJIKOBAHUS.

Cowntocb Ha ncTopuio NonbITkM agMuHncTpaummn CLUA nctonkosbiBaTb aorosop ¢ CCCP o npoTnBopakeTHOM 060poHe

Taknm 06pa3oMm, 4Tobbl caenaTe COBMECTUMbIMU C HUM MEPOMNPUSATUS B PaMKax KOHLLEMNLUMW 3BE3AHbIX BOVH. MOCKObKy npun

BCEM XeJflaHUM UCTOJIKOBATb COOTBETCTBYIOLLMM 06pa3oM caM TEKCT A0roBopa 0kasasoCb HEBO3MOXHbLIM, TO lOPUCKOHCYbT

FocoenaptameHTa A. Codaliep pelnn NnpoTMBONOCTaBUTL TEKCTY AOroBopa 3anncu neperoBopos, T.e. NoAroTOBUTENbHbIE

MaTtepuasbl, YTo, Kak Mbl YBUAUM, HEAOMYCTMMO.

KomuTeT ceHaTa no MHOCTpaHHbLIM AenamM HasBan 3Tu AeCTBUS «becnpeLeneHTHOM penHTepnpeTaumeli» ooroeopa Ha

OCHOBE MPOTOKOJIbHBIX 3anunceit. Peakums Ha SIBHYIO NMOMbITKY OAHOCTOPOHHEro NepecMoTpa AoroBopa nog, NpukpeITUEM ero

nepencTonkoBaHusi Obina HaCTOBLKO CYLLECTBEHHOMW, YTO aAMUHUCTPALMS BbiHYXAEHA Oblla BPEMEHHO OTCTYMNUTL, XOTS U
nbiTanacb NPy 3TOM COXPaHUTb JIMLO2.

Ocoboe 3HaueHue MpodJieMa TOJKOBAaHMS HOPM MEXIYHapOIHOIO IIpaBa IpuodOpesa B CBSI3U C MX BCe
0ojice IIMPOKMM MPMMEHEHMEM B paMKaX BHYTPEHHMX IIpaBOBbIX cucTeM. HecMmoTpsti Ha Bce 3To,
TOJIKOBAaHME HOPM MEXIYHAapOIHOTO MpaBa He MPUMBIEKIIO K ce0e TOKHOTO BHUMAHUS YYEHBIX, OCOOEHHO



oTeyecTBeHHBbIX. Jlaxke B ydyeOHMKAaX 3TOMY BOINpPOCY MPaKTUUYECKU He yAesseTcss BHMMaHUs. Takoe
MOJIOXKEHNE OTPUIIATEILHO CKa3bIBA€TC Ha TMPAKTUKE IPaBOIPMMEHEHMsT'. YUYWUTBIBAsT CKa3aHHOE,
1eJIecoo0pa3HO YAEIUTh TOJKOBAHUIO HOPM MEXKIYHAPOMTHOTO IpaBa HECKOJBKO OOJIbIIe BHUMAaHUS, YeM
5TO MPUHATO B y4eOHUKAX?.

B nutepaType NpUHATO CBA3bIBATh TOJKOBAaHME JMILIbL C JOTOBopaMU. B yueOHMKAaX COOTBETCTBYIOLLIMIA
pa3nesn moMellaloT B pa3zelie o MpaBe J0roBOpoB. MexXay TeM TOTKOBaHUE OOBIYHBIX HOPM HEe MEHEe CI0XKHO
M HEeOOXOAMMO, YeM TOJKOBAaHHWE HOPM HOTOBOPHBIX. IIpUYMHBI MOAOOHOIO MOJOXEHUST CleayeT UCKaTb,
0YECBUIHO, B HAIMYMK TECHOM CBSI3M IIPOIIiecca YCTAaHOBJICHMS CYIIIECTBOBAHMSI OOBIYAs C OMpeIeICHIEM €ro
comepxXaHUsI, C €ro ToJKoBaHMEeM. Il03TOMy HEKOTOpEIE BOIIPOCH TOJKOBAaHUS OOBIYHEIX HOPM
paccMaTpMBalOTCS B TOCBSIIEHHBIX MM paszgesiax. Kpome TOro, ImpM TOJKOBAaHMM OOBIYHBIX HOPM
HCIIOJIB3YIOTCSI MHOTME U3 T€X MPaBUJI U CITIOCOOOB, KOTOPhIE TIPUMEHSIIOTCSI U TIPU TOJKOBAaHUU JOTOBOPHBIX
HODPM.

JIOKTpYHE U3BECTHBI pa3jiMyHbie MOAXOAbl K TOJKOBAHMIO B 3aBUCUMOCTU OT TOTO, YTO CTAaBUTCSI BO
r1aBy yria. OCHOBHBIX MOIXOHOB TP — OOBEKTUBUCTCKHI, CYOBEKTUBUCTCKUN 1 (DYHKIIMOHATUCTCKUIA.

OOBEeKTHBUCTBI, OHM K€ TEKCTYAJIMCTHI, BUOSAT IJIABHOE B YCTAHOBJICHWM 3HAUYCHUS TEKCTa ITyTEM €ro
aHanu3a. OHM He OTPULIAIOT 3HAYeHUs BOJU CTOPOH, HO JIMINbL TOH, YTO Halljla 3aKperieHUe B TEKCTe.
IOpunnyeckoe 3HaueHHE MMEET JIMILb TEKCT, MPUHSTHIA CTOpoHAMHU. B 00513aHHOCTU TOJKYIOLIETO HeE
BXOJUT YCTAaHOBJIEHUE COOTBETCTBUS TEKCTa BOJie CTOPOH. Bo I1aBy yria cTaBsITCSI Y4eTKOCTh M CTAOMJIbHOCTh
HopMBbI. CuuTaercsl, 4To coaepXaHue HOPMbl OCTaeTCsl HEM3MEHHbIM. ToJIKOBaHME HE MOXET MEHSITh
colepXaHWe HOPMbl B Yroay MEHSIIOIIUMCS OOCTOSITeIbCTBAM. MHOrMe CTOPOHHUKM TEKCTYyaJlbHOTO
MoaXoa HE UTHOPUPYIOT 3HAYEHUS U APYTUX J0Ka3aTeJbCTB HAMEPEHUSI CTOPOH, HO BUASAT B TEKCTE €ro
OKOHYATEIbHOE BhIpAXKEHMUE.

Cy0beKTHBHCTbI BUIAT TJIaBHYIO 3a1a4y B BBISICHCHUM HaMEpPEHUI CTOPOH, KOTOPbIE JajieKO He BCeraa
MOJIHOCTBIO BbIpaxkeHbl B TekcTe. I[loaToMy O0ojblloe 3HAauYeHWE MNPUOAETCS WHBIM, MOMMMO TEKCTa,
CpelCcTBaM TOJKOBaHUSI, U TIPEXIE BCETO MOArOTOBUTEbHBIM MaTepuaiaM. Pelliatoliiee 3HadyeHUe TIPUAAETCS
BOJIE CTOPOH B MOMEHT CO3JaHUSI HOPMHBI.

DYHKIMOHAMMCTBI, YUIN TEJICOJIOTH, T10JIarafoT, YTO HOpMa OTXOAUT OT IePBOHAYAIBHON BOJM CTOPOH U
MPOJOJIKAET CAMOCTOSTEIbHYIO KM3Hb. OHA CIYXKUT CBOMM LIEJISIM, BBITIOJIHSET OINpeaeeHHble (GYHKIIMU 1
MMEHHO B TaKOM IJIaHEe U JIOJIKHA ToJIKoBaThes. ['J1aBHas 3agaya — yCTaHOBUTD 1ieJIb HOPMbI HE3aBUCUMO OT
TOro, BOILIOLIEHA OHAa B TEKCTE, B IOJATOTOBUTEJbHBIX MaTepualaX WJIM B MOCJEAYIOlIei MpaKTUKE.
TonkoBaHUe TPU3BAHO COAEUCTBOBATH pean3alluy LEu.

HekoTophle mpeacTaBUTe M paccMaTpUBAEeMOTo HaIIpaBJIeHUS BOOOIIE OTPUIAIOT MPSIMOE OTHOIIEHUE
HaMepeHWid CTOPOH K cojepkaHuio HOpMbI. [lomaraior, 4To M 1ieJIb HOPMBI He SIBISIETCS HEM3MEHHOI,
HOpPMaTUBHOE COJEpXKaHUE CeayeT TOJKOBAaTh B COOTBETCTBUU C TOM 1IeJIbl0, KOTOPYIO MpecieayeT HopMa B
MOMEHT TOJIKOBaHMUSI.

Teneosornyeckoe TOIKOBaHUE IIMPOKO McHoab3yeTcs: EBponeiickuM cyaom 1o rnpaBaMm dyenoBeka. Cyn
He pa3 moaYepKuBall, 4To ToaKoBaHUe EBponeiickoil KOHBEHLIMHU MO MpaBaM YeoBeKa JOKHO ObITh TaKUM,
YTOOBI OHO «HAMOOJIEe COOTBETCTBOBAIO pealn3anuu Iiejn». C Opyrol CTOPOHEI, B PEIICHWHU II0 Iy
«Jloizumy mipotuB Typmum» (1995 r.) comepXuTcst ciemylomuii Te3uc: «To monoxeHue, 4To KoHBeHITNS
SIBJISIETCSl KMBBIM aKTOM, KOTODBIN JOJDKEH TOJIKOBAaThCS B CBETE COBPEMEHHBIX YCJIOBHUI, MPOYHO
YIBEpAMIIOCH B IpakTuke Cyma»!.

W3 ckazaHHOro BUIHO, YTO CTOPOHHUKM KaxJOT0 M3 TOAXOJAOB OTAAIOT MpeIrouyTeHHe KaKOMY-TO
OJHOMY METONy TOJKOBaHMSI, TIpUHMXKAas 3HayeHue ocTalbHbIX. Ha nejle TojakoBaHUWEe TpeOyeT
HCITOJIb30BaHMS BCEX METOJIOB B KOMITJIEKCE Y HA OCHOBE TIPONOPIIMOHATBHOCTYA X 3HAYEHUS.

2. OOBEKT H CPeICTBA TOJIKOBAHHUS

Croguie Tepel TOJIKOBAaHMEM 3adadyM OIPEHCIISIOTCS O0bEKTOM TOJKOBAHMSA, T.€. MEXIYHApOITHO-
npaBoBoit HopMmoii. Eciau HopMma ¢ OoJbIlei MM MEHBIIECH IMOJHOTOM HAXOMWT BBIpAaXXEHHME B TEKCTE, TO
MMEHHO TEKCT CJIY>KUT OCHOBHBIM CPEICTBOM TOJIKOBaHUSI.

CornacoBaHHBIE U BOILIOIICHHBIE B HOPME BOJIM CTOPOH HE YTPauyMBalOT C HUMU CBSI3U; MOTYT pa3BUBaTh
coliep>XaHe HOPMBI B COOTBETCTBUM C TPeOOBaHUSIMU XU3HU. B MPOTUBHOM cllydyae HOpMa BCKOpe OTCTasla
Obl OT XW3HU, yTpaTwia cMbIcia. [losToMy MpU TOJNKOBAaHMM HEOOXOAMMO YYMTBHIBATh ITOCJIEIYIOLIYIO
MPAKTUKY CTOPOH.

CpencTBa TOJKOBaHHSA oIlpenesieHbl BeHCKoIT KOHBEHIIMEl O IIpaBe MEXIYHApONTHBIX IOTOBOPOB,
KOTOpas TToIe/Ii/Ia UX Ha OCHOBHBIC U JOTIOTHUTEIbHBIC. K ITepBhIM OTHECEH KOHTEKCT JIOT0BOPA B IIMPOKOM
MMOHMMAaHMHU 3TOro TepMuHa. [ToMrMMO TekcTa HOroBopa M MPUIOXEHUI OH BKJIIOYAET JII00OE COIJallleHue,
JIOCTUTHYTOE YYaCTHUKAMU B CBSI3U C 3aKJIIOYEHUEM JIOrOBOpa, a TAaKXKe 000U Apyroil TOKYMEHT, MPUHSThIA
YYaCTHUKAMM KaK OTHOCSIIIIUIACS K JOTOBODY.



Takoe e 3HaueHUue, KaK U KOHTEKCTY, NPUAAETCs JII0OOMY MOCIEAYIOIEMY COTJIAIIEHUI0 YyYaCTHUKOB
OTHOCHUTEJIbHO TOJKOBAaHUS WJIM TPUMEHEHHUsI IOTOBOpa, a TakXe HOpMaM MEXIyHapOTHOTO TIpaBa,
MPUMEHSEMBIM MEXIy y9acTHUKaMu (cT. 31)1.

K nonostHuTE/IbHBIM CPeICTBAM TOJKOBAHUSA OTHECEHBI MMOATOTOBUTEIbHBIE MaTePUANIbl U OOCTOSITEILCTBA
3aKkiIoueHus Joropopa (cT. 32). Mcrnonb3oBaHuE NOTIOJHUTEAbHBIX CPENCTB JOIMYyCKAaeTCs JIUIIb B TOM
ciyyae, eciii TPUMEeHEeHUe OCHOBHBIX CPE/ICTB OCTaBJsIeT 3HAUEHUE HOPMbI HESICHBIM WY MTPUBOIUT K SIBHO
a0CypIHbBIM pe3yibTaTaM.

3akperieHHbIe yKa3aHHOW BeHCKOl KOHBEHIMEN TOJIOXKEHMST TTOATBEPXKIAIOTCS  MPAKTUKOU
Mexnynapoagnoro Cyma OOH?2  [Iymaercs, 49ro 9TH TIIOJIOXEHHUS TPaBWJIBHO OTPaXkaroT OIIBIT
opucnpyaeHMyu. TekcTy Bcerma TNpuMIaBaJloch pellialollee 3HaueHWe (IyOMTEIbHO TOJKOBaHME,
YHMYTOXaloImee TeKCT)?. OqHaKO 3TO He NOKHO BeCTH K (hopManm3My, K UITHOPUPOBAHWIO WHBIX CPEACTB
TOJIKOBaHMS (KTO HEepPXKHUTCS OYKBBI, TOT HEPXUTCSI TOBEPXHOCTH)*. Ocoboe 3HauyeHUe TMpHIaeTCs
HaMepeHUsIM, BOJie CTOPOH (B JIOTOBOpaxX CIIEAYeT UCXOAUTh MMEHHO U3 BOJIM CTOPOH, a HE U3 OXHUX TOJBKO
YIOTPeOJIEHHBIX MU CJIOB)°.

Mexnynaponssiii Cyn HEOMHOKPATHO MCIOJIB30BAJI B KAYECTBE CPEACTB TOJKOBAHUS TOCTEIYIONTYIO
MPAKTUKY CTOPOH M TOATOTOBUTENIbHBIE MaTepuaibl. [Ipy 3TOM IOATOTOBUTENBHBIE MaTepUabl TOPOI
CITyKMJTM OCHOBAaHUEM JUTsI CYIECTBEHHBIX BHIBOJIOB!.

3. Buasl ToKoBaHuA

Buabl TOJIKOBaHUS MPUHATO pa3inyaTth IO Cy0beKTaM TojkoBaHua. HanbOosiee aBTOpUTETHBIM SIBJISIETCSI
AYTEHTHYHOE TOJKOBaHHE, T.€. TAKOE, KOTOPOE OCYIIECTBIISIETCS CaMUMU CTOpoHaMU. Ero pe3yabTaTbl UMEIOT
TaKylo e CUIIy, KaK M cama HopMa; OHU O(OPMJISTIOTCS B SICHO BBIPaK€HHOM BUJE (IOTOBOP, HeKJapalus,
KOMMIOHMKE) JIM0O0 HAXOIAT OTPaXKEHUE B COTTTACOBAHHOM MTPaKTUKE.

Bce Gomnee BaxXHBIMM CyOBEKTaMU TOJIKOBAHUS BBICTYIAIOT MEXIYHAPOMHBIE OPTaHBI M OpraHM3aIlvm.
Cpenu HuX cymebHble opranbl — MexayHaponHblii Cyn OOH, apoutpaxu. Hepenko B caMux JToroBopax
COIEPKUTCS TOCTAHOBJIEHME O TOM, YTO B Cly4yae CIIoOpa O NMOHMMAaHMHU IOTOBOpa OH IepemaeTcs Ha
paccMOTpeHue cyla WK apouTpaxa.

CynebHoe TOJKOBaHWE 00s13aTeIbHO TOJIBKO UISI CTOPOH W TOJIBKO MO JaHHOMY fneny. Tem He MeHee
TOJIKOBAaHME, OCYIICCTBIIIEMOE TaKMM OpraHoM, Kak MexnyHaponubsiii Cyn, aKTMBHO MCIIOJB3YeTCS B
Ka4eCTBE MOIMOJTHUTEIFHOTO CPEACTBA TOJKOBAHUS B MEXKIYHAPOIHOM ITPAKTHKE.

Oco0eHHO 3HaYMTeIbHA MHTEPIIPETAlIMOHHAS NeSITeIbHOCTh OpraHU3aluii B OTHOIIIEHUN COOCTBEHHBIX
yctaBoB. OHa TIO3BOJISIET IIPUCIIOCA0ONMBATH STH aKThl K HOBBIM YCJIOBUSM. JIOMKHOCTHBIE JHIla
MeXIYHAPOIHBIX OpraHU3alUii MOMYePKUBAIOT 3HAUE€HNE TAKOrO POoja TOJKOBaHMs2. BechbMa mokazaTeabHO
B oToM IulaHe TnipuHsaTue I'eHepanbHoii Accambieeit OOH B 1970 r. Jleknapauud O MNPUHLMIIAX
MEXIyHapOIHOTO TIpaBa, KacaroIuXcsl IPY>KECTBEHHBIX OTHOIIIEHWI MEXIIy TOCylapCTBaMU B COOTBETCTBUM
¢ Ycrabom OOH. ®opmaiabHO 3TO OBUT aKT TOJKOBAaHMUS IPUHIIMIIOB YCTaBa, a (paKTUUSCKU BaXKHEHUIITMIA
rocJie IPUHATHUSL YCTaBa II1ar B pa3BUTUM COAEPXKAaHUS OCHOB MEXXIYyHapoIHOro IpaBa. CBOIO I0PUANYECKYIO
CWIIy TIOJIOKEHHSI 3TOH AeKiIapalliyd OOpeNM JHUIIb B pe3yjbTaTe IIOCASAYIONIEro MPU3HAHUS 3a HUMU
TaKOBOM rocynapcTBamu, T.€. B Ka4eCTBE HOPM OOBIYHOTO IpaBa.

TeHmeHUMST K COBEpIICHCTBOBaHMIO mojoxeHuit YcraBa OOH B mnocnenHue roabl MoJaydyusa
nanbHeiee pasButue. J1oCcTaTOUHO yKa3aTh Ha Takoil dakr, kak yupexaeHue CoeTroM besomacHocTu
MEXIYHapOOHBIX YTOJIOBHEIX TPUOYHAIOB, YTO HMKAaK He IpeaycMoTpeHo YcrtaBoM. Tem He MeHee CoBer
MPUHSUT CTaTYThl TPUOYHAJIOB, a TOCYIAapCTBa MOYAIMBO C 3TUM COTJIACHIINCE.

HMHrepripeTalinoHHass OeATEbHOCTh OpraHU3allMii BHOCUT HOBBIE  CYIIIECTBEHHBIE = MOMEHTHI B
MeXaHM3M (YHKIIMOHUPOBAHUS MEXIyHapoaHoro npasa. [IpyHuMaeMble aKThl COAEHCTBYIOT TOCTMKEHUIO
enMHOo00pa3us B TOHUMaHUU HOpM. ToJIKOBaHWE OCYIIECTBIISIETCS Ha TIOCTOSTHHOM OCHOBE, PETYJISIPHO, TIPU
y4acTU OOJIBIIIOTO YKCIIa TOCynapcTB. Pe3ysbraThl 001a0al0T aBTOPUTETOM KaK YYaCTBYIOIIMX TOCYIapCTB,
TaK 1 caMoii opranu3aumu. [1osToMy nmeper HaMu — HOBasI IIpOLIeaypa TOJKOBaHMS, 00IaIaroIas O0IbIION
CUJION BO3IEUCTBUS HA MEXIYHAPOIHOE TIPABO.

TonkoBaHMe, OCYIIECTBISIEMOE TOCydapcTBaMM, a TakKXKe MEXIyHapoOOHbBIMU OpraHamMyu H
OpraHu3alMsIMM, Ha3bIBAIOT O(MUIMANLHBIM TOJKOBAaHMEM. Ero pasHOBUIHOCTAMU SBJISIIOTCS TakKxKe
HOpMaTUBHOE U Ka3yajlbHOe ToJIKOBaHUs. HopMaTHBHOE TOJKOBAHME KacaeTcsl OOILEero coiep>KaHusl HOPMbI
W OTHOCUTCSI KO BCEM CilyyasM ee NpuMeHeHus. KasyajibHoe ToJKOBaHME BBISICHSIET COJEpXKaHME HOPMBI
MIPUMEHUTEIFHO K KOHKPETHOMY CiIydapo. MBI yXe BCTpEUYaJIMCh M C TaKUM BHIOM TOJKOBAaHUS, KaK
HOPMATHBHO-PEKOMEHIATEIbHOE, IT0I KOTOPHIM ITOHMMAETCsI OOIee TOIKOBAaHME HOPM, OCYIIECTBIISIEMOE
MEXIYHApOOHBIMM OpraHaMM W OpraHU3alMsIMM C TIOMOILIBIO PE30JIIOIM, O00JamaIIuX CUJIoK
PEKOMEHIALIUA.

IToMuMO 0ULIMATIBHOTO CYIIECTBYET U HEO(UIMATIbHOE TOJIKOBAHUE, CYObEKTaMU KOTOPOIO MOTYT ObITh
00llleCTBEHHBIE, TIOJIUTUYECKUE OpraHu3alu, XKypHanucTel W  jap. Ocoboii  pa3sHOBUIHOCTHIO



Heo(UIINAIBHOTO TOJKOBAHMS SIBJISICTCSI TOJKOBAHHE JOKTPHHAIBHOE, OCYIICCTBISIEMOE YYCHBIMM M HX
opraHu3auusMu. Ero BausHUe Ha MPAKTUKY ONpeAeisieTcss 000CHOBAHHOCTBIO HAYYHOIO aHAIM3a, BKIIOYast
000011eHe MpakTUKU. OIBIT ITOKA3bIBAET, YTO PE3YJbTaThl JOKTPUHAILHOIO TOJKOBAHUS OIOBOJIBLHO
aKTHUBHO MCITOJIb3YIOTCSI TOCYIapCTBAMU, MEXKIYHAPOIHBIMU OpraHaMM M OPTaHU3aLUSIMMU.

DTa poJib AJOKTPUHAJIBLHOTO TOJKOBaHUs Halllia oTpaxkeHue B Crtatyre MexayHapoaHoro Cyna OOH, roe
ropoputcsi, uyto Cya IpUMEHSIET <«IOKTPUHBI Hauboyiee KBaJIM(MUIIMPOBAHHBIX CIIEHMAIHUCTOB I10
MMyOJJMYHOMY TIpaBy pa3IMIHBIX HAIIMIA B KAYECTBE BCIIOMOTATEILHOTO CPEACTBA MIJIs OIPEAeIeHUS ITPAaBOBBIX
HopMm» (cT. 38, d).

OCOOBIM aBTOPUTETOM II0OJIb3YETCS TOKTPUHAIBHOE TOJKOBAHUE, OCYILECTBISIEMOE MEXIYHAPOIHBIMU
HaydyHbIMM OpraHM3alMsIMM, TaKMMU KakK Accolualys MeXIyHapogHoro IipaBa u  MHcTuTyT
MEXIYHapOIHOro IpaBa.

4. TlpaBuia ToJaKOBaHHS

[TpuHIIMIBEI ¥ TIpaBWIa TOJKOBaHUS B OCHOBHOM KOIMMUIIMPOBaHB BeHCKMMU KOHBEHLIUSIMU O TIpaBe
MeXayHapoaHbIX 1oroBopoB (cT. 31 u 32). ITo mHenuio MexnyHaponHoro Cyna OOH, BormolieHHbIe B
9THX CTAaThsIX TIPUHLMITEI «MOTYT BO MHOTMX OTHOIICHMSIX pacCMaTpUBAThCS KaK KOIM(UKAIIHS
CYLLECTBYIOLINX 10 JAHHOMY BOIIPOCY HOPM OOBIYHOIO MEXKIYHAPOMIHOTO MpaBa»!.

IlepBoe TpeboBaHME K TOJIKOBAHUIO — OHO JOJDKHO OCYIIIECTBIISITHCSA B CBETe OOBEKTA U 1IeJIeH JOTOBOpAa.
DTO NoJ0XEHUE UMEET 0CO000e 3HAUCHUE B YCIOBUSIX TMHAMUYHOTO PA3BUTUSI MEXIYHAPOJHBIX OTHOIICHUIA.

Cpend TPUHIMIOB TOJKOBaHUS 0CO000e 3HaueHHWe BeHcKuMe KOHBEHIUM IIpUAAIOT MPHHIMITY
nodpocoBecTHOCTH. TOJIKOBaHKME JOKHO OBITh TOOPOCOBECTHBIM, T.€. YECTHBIM, YUMTHIBAIOIIMM MHTEPECHI
BCEX 3aMHTEPECOBAHHBIX CTOPOH 1 HAaIIPaBJICHHBIM Ha BBISIBJICHIE PEAIbHOTO COIEPKaHNS HOPMEL.

IIpuHIMI €IMHCTBA TOJIKOBAHMS TpeOyeT, YTOOBI HOpMa IMOHUMAIAch €AMHOOOPAa3HO BO BCEX CIIydasXx,
MIPUMEHUTEIHFHO KO BCEM CyOBEKTaM.

IIpuanun 3¢pdeKTHBHOCTH TPEOYET, YTOOBI PE3yIbTaThl TOJIKOBAHMS BEIM K JOCTUXKEHMIO IIeJIeil HOPMBI,
nenanu ee neiictBeHHoi. Ilo MHeHmio MexnyHapogHoro Cyna, 3TOT NPUHLMI SIBJISIETCS OTHUM U3
OCHOBHBIX TNPMHIIUIIOB TOJKOBAaHUS, <«KOTOPOIO IIOCIEIOBATEIbHO IPUACPKUBACTCS MEXIYHAPOIHOE
npaBocyaue»2. B BeHCKMX KOHBEHLMSIX 3TOT IPUHIMIT HAIleJl BbIpaXkeHWEe B TPeOOBAHUU TOIO, YTOOBI
TOJIKOBAaHME OCYIIECTBISLIOCh «B CBeTe OOBbeKTa M 1ieieil moroBopa». K packpbITHIO comepskKaHMs
paccMaTpUBaecMOr0 IIPUHIIAIIA UMEIOT OTHOIICHNE JaBHNE MaKCUMEL: IIPaBO AUKTYETCS pa3yMoM; IIpaBoO He
TpeOyeT OecIoJIe3HOro; IpaBO HE TpeOyeT HEBO3MOXKHOIO; TOJKOBaHWE MOJIKHO IeiaTh COIIAIICHUE
JIEVCTBEHHBIM, a He 0e31eCTBEHHBIM?,

Pe3ynbraToM TOJKOBaHUSI HE MOXET ObITh OJHOCTOPOHHEE OrpaHUYEeHHE IpaB OIHOTO U3 CYOBEKTOB.
ITosTOMy HOPMEI, OTPMIIATEILHO CKa3bIBAIOIIMECS Ha TIpaBaX CyObeKTa, TOJKYIOTCS OTrPaHWYUTEILHO.
COOTBETCTBEHHO W IOITOJHMTENIBHBIE IpaBa, MPaBOMOUYMSI OTHOTO M3 CYOBEKTOB TOJIKYIOTCS TaKUM K€
00pa3oM (IpaBOMOYNME TOJKHO TOJIKOBATHCSI OTPAHNYUTEILHO)! .

CoMHUTENbHBIE TOJOXEHUSI HOPMBI TOJKYIOTCS B IIOJb3y OOpEeMEHEHHOro cyobekra. HesicHbie
MOMEHTBHI TOJIKYIOTCS TaK, YTOOBI HE YBEJIMUYMBATh 00SI3aHHOCTH HECYIIIEH UX CTOPOHBI.

IIpaBuno cnemmanabHOoro 3akoHa (lex speciales) TpeOyeT, 4YTOOBI TIpU TOJKOBAaHWM IPU3HABAJIOCH
MPEeNMYIIECTBO CIEHMAIbHEIX HOPM IIO0 OTHOIIEHWIO K OOIIWM, ITOCKOJBKY OHHM HEIOCPEICTBEHHO
OTHOCSITCS K JAHHOMY CJTy4alo, KOHKPETU3MPYIOT OOIIIYI0 HOPMY, a TIOPOi M JeJIaloT U3 Hee UCKITIoUeHUE.

ConepxXariecss B HOpMax TepMHUHBI CIIEAYeT IIOHMMATh B COOTBETCTBHM C MX OOBIYHBIM 3HAYCHUEM C
y4eToM Bcero KoHTekcra. CrieliajibHOe 3HAYeHHE MOXKET OBITh MPUAAHO TEPMUHY JIMIIb B CIydae, €ClIN
OyJeT YCTAaHOBJIEHO, YTO TAKOBO OBIJIO HAMEPEHUE CYyOBEKTOB.

5. CnocoObl TOJIKOBAHUSA

I'paMMaTHyecKoe TOJIKOBaHHE — 3TO YSICHEHHE CMBICJIa HOPMBI ITyTeM aHaJli3a ee TeKCTa C TOYKHU 3pSHUS
3TUMOJIOTUHU, JIEKCUKH, CUHTAKCHUCA U CTUJIMCTUKU TAHHOTO SI3bIKA.

Jlornueckoe TOJKOBaHME — aHAJIU3 HOPMBI IYyTEM WCIIOJb30BaHUSI 3aKOHOB U MpPaBUJ JIOTUMKH.
IIpenMeToM aHanu3a SIBASIIOTCS HE CJIOBa, a MOHSTHSI, 0OO3HAuYaeMble CIOBaMU, U UX COOTHolueHue. B
00I1IEeM 3aKOHbI JJOTUKU UCTOAb3YIOTCS P JIIOOOM TOJIKOBAaHWUM, HO B JAHHOM CJlyyae OHU BBIABUTAIOTCS Ha
MEePBbIA MJIaH.

CrienaibHO-I0pPUINYECKOe TOJKOBAHHE IIPEACTABIISIET COOOU BBIICHEHUE IOPUANIECKUX XapaKTEePUCTUK
MEXIYHapOIHO-TIPaBOBOI HOpMBI. Peub uaer o Takux MOMEHTaxX, KaK: HaXOOWUTCS JIM1 HOpMa B CUJie, KAKOB
KPYI' CYObEKTOB, Ha KOTODPBIX PACIpPOCTpaHsETCS ee NeHCTBUE, W T.M. [ MeXmyHapomHOro IpaBa 3TOT
cnoco0 TOJKOBaHUSI MMeeT 0co00e 3HauyeHHe B CUIY CJIOXHOCTU (DOPMHUPOBAHUSI €r0 HOPM, OCOOEHHO
OOBIYHBIX.



CreunanbHO-I0PUINYECKOE TOJKOBAHME COCTOUT TakKe B aHAIM3e IOPUANYECKUX MMOHSITUI, KaTeropui,
KOHCTPYKIIMIA Ha OCHOBE CITeIIMAJIbHBIX IPAaBOBBIX 3HaHMIl. Ocoboe 3HAUYeHHME 3TOT CIIOCOO ITpHUOOpeTaeT
TOIJa, KOIJa pedb 3aXOOUT O TOCYAApCTBaX C PasIWYHBIMHU IIPABOBBIMU CHCTeMaMM. B pa3HBIX cTpaHaxX He
COBIMAJAeT 3HaYCHME JaXKe OMHUX U TeX K€ TEPMUHOB.

CucreMaTHyecKoe TOJKOBaHHE — aHAJIM3 HOPMbI KaK 3JIeMEHTa CUCTeMbl MEXIYHApOIHOro IpaBa B €€
B3aMMOCBSI3U C LIEJISIMU W MPUHIMIIAMU, a TaKXKe C MHBIMU HOpMaMM. DTOT CIOCOO MPUCYLI MpaBy Ha
MNpoTSDKeHUM Bceil ero uctopuu. «CornacoBbiBaThb OJMH 3aKOH C JPYTMM €CTb JIYYIIMA CIOCO0 HuX
TosikoBaHus»!. [1o Mepe yCIOXHEHMSI CUCTEMbI MEXIYHAPOAHOIO IIpaBa 3HaueHMe 3TOro CIIocoba pacrer.
XopoIInit pe3yabTaT MOXET JaTh UCITONIb30BAHNE TOCTKEHUI TEOPUU CUCTEMZ,

Jnsa TolKOBaHUS HOPMBI MMEET CYIIIECTBEHHOE 3HAue€HME BBISICHEHHE €€ MeCTa B JOroBOpE, B KaKOM
paszejie OHa HaXOAMTCsI, KaKue BOIPOCHI MPM3BaH pellaTh TOrOBOP B 1IEJIOM M COOTBETCTBYIOIIMI pasie.
Wnaue roBopsi, BBISICHSIETCSI TOJIOK€HHWE HOPMBI B CHUCTeME JaHHOI'O IOroBOpa, KOTOPHINA IpeacTaBisieT
co0oif enrHOe 11eJ10€ U BHYTPEHHE COTJIacOBaH.

Crenyromuii 3Talm — BBISICHEHHE MECTa CaMOT'0 IOTOBOpa U MHTEPIIPETUPYEMOM HOPMBI B CCTeMe OoJiee
BBICOKOTO TIOpSIIKA, B KadecTBe KOTOPOl MOIYT BEICTYIIATh CHCTEMa IBYCTOPOHHUX, TPYIIIOBHIX,
perMoHaJbHBIX HOPM M, HaKOHeEIl, o0llee MeXayHapomgHoe IipaBo. CHcTeMaTHYecKoe TOJIKOBaHUE
MpearojgaraeT packpbiTUE CMbICJa HOPMBI B 3aBUCMMOCTM OT MecCTa, KOTOpOE€ OHa 3aHMMaeT B
COOTBETCTBYIOLIEH MEXIyHAPOIHO-IIPABOBOM cucTeME?.

BaxxHOCTh CUCTEMHOTO TOJIKOBaHUSI OUE€BUIHA, OCOOEHHO B YCIOBUSIX Pa3BUTHSI CUCTEMHOTO XapaKTepa
MEXIYHApOOHOTO TIpaBa B IEJIOM. PacKphITHE CTPYKTYPHBIX CBSI3¢ii M ONOCPEOOBAHWI HOPM JaeT
BO3MOXKHOCTB 00JIce OCHOBATEJIEHO IIPOHMKHYTH B €€ CMBICI M IMOHATH €€ BO3ICHCTBHE HAa MEXKIyHAPOIHBIC
OTHOILIIEHUsI, KOTOPOE OCYILIECTBIISICTCS BO B3aUMOJEHUCTBUU C APYTUMU HOpMaMH. CHCTEMHOE TOJIKOBaHUE
co3MaeT JOMOJHUTEIbHbIE BO3MOXHOCTU /i1 YCTPaHEHUs PACXOXIECHUI MEXIY pasIMUHbIMA HOpMaMM, a
TakKe JJ1s BOCIIOJTHEHUS ITpo0esIioB B MpaBe.

K cucremMaruyeckoMy TOJIKOBAHUIO MPUMBIKAET TOJKOBAHUE TejleoJornyeckoe (rped. felos — 11eab), OHO
OIIpeAesIsieT cofepskaHne HOPMBI B COOTBETCTBUHU CO CTOSIIICH Mepen Hell 1elblo. 3HaUCHEe 3TOr0 MOMEHTA
nmomuepkmBaeTcd M B mpaktmke MexayHapogHoro Cyma OOH. Bwmecte ¢ TeM IIpuMeHeEHHE
TEJIEOJIOTUYECKOTO TOJIKOBAHUS B OTPBIBE OT IPYIMX CIOCOOOB OTKPBIBAET 3HAYMTEJIBHBIA IMPOCTOP A
Mpou3BoJbHOrO TosKoBaHMs. [ToaTomy MexayHapoaHbiii Cyn OOH, ocoGeHHO B MPOLIIOM, OTHOCUJICS K
HeMy KpuTudecku. C 3TUM HeJlb3s1 He CUMTAThCS ITPU MIPUMEHEHUM TEIE0JJOrMYeCKOro TOJIKOBaHUS.

HcTopnyeckoe TOJIKOBAHHE — BbISICHEHVE CMbICJIA HOPMbI B CBETE UCTOPUUYECKUX YCIOBUI €€ TIPUHSITUSI.
I[Ipy >TOM HWCHONB3YIOTCS IOIOJHUTCIBHBIE CPEACTBA TOJNKOBAHMS, K KOTOPBIM  OTHOCSITCS
MMOATOTOBUTEbHBIE MaTepPHaIbl M OOCTOSITEIBCTBA CO3MAaHMS HOPMEL. McToprmieckoe TOIKOBaHME HEPEIKO
MpUMEHSIETCST B MEXIYHApOMHOW IpaKTHKe, BKIOYas cyneOHyro. McTopuueckoe TOJKOBaHUE He
orpaHuMyuBaeTcsl mpouuibiM. OHO aHaau3uMpyeT HOPMY TakKXe C YYeTOM YCJIOBMH, B KOTOPBHIX OHa
OCYIIECTBJISIETCS.

OCc06EHHO aKTVMBHO TONKOBAaHWE B CBETE MEHSIOLUMXCS YCNOBUA Mcnonb3yetcs EBponelickuMm cyoom no npasam
yenoseka. OH paccmaTprBaeT HOPMY B Ka4eCTBE «XKMBOM0, Pa3BUBAIOLLEroCcs AOroBopa, KOTOPbIA NOAJIEXUT TONIKOBAHMIO B
CBeTEe Tex YC/OBUIA, KOTOPbIE CIOXUINChL B HAcTosLee Bpemsi». Tak, B pewweHun no geny «Mapkc npotus Benbrum» Cyp,
onpegenun, 4YTO pPas3inydmnda B MPaBOBOM  MOJIOXKEHUN  «3aKOHHOPOXAEHHbIX» W «HE3aKOHHOPOXAOEHHbIX» ,D,eTeVI,

paccmMmaTpuesasLLnecd npu noarotToeke EBpOI‘IeI\/‘ICKOI\//I KOHBEHUMWM NO npasaM 4esioBeka Kak «pa3pellaemMbie 1 HOpMaJibHble»,
nepecrtanun 6bITb npuemnemoiMmn’.

6. TonkoBaHHe HOPM MEKIYHAPOIHOTO MPaBa
KaK 4aCTH MPaBa CTPAHbI

TonkoBaHMe HOPM MEXIYHAPOTHOTO IIpaBa KaK 4YacTH IIpaBa CTPaHBI MPEACTABISIET CIIOKHYIO
npobyieMy, obnagawolnyo HeMaio crenudukoii. OHa nOpuoOpeTaeT pacTyilee 3HaueHue I10 Mepe
VITIyOJICHUsI B3aMMOIEHCTBUS MEXIYHApOOHOIO M BHYTpeHHero ImpaBa. OT 3TOro Ipoliecca 3aBUCHUT
MpaBUJIbHOE IIPUMEHEHUE MEXIYHApOMAHBIX HOPM KaK 4YacTH IIpaBOBOIl CHCTEMBI CTpaHBI, a TaKxXe
BBITIOJIHEHHE FOCYIapCTBOM CBOMX MEXIYHAPOIHBIX 00513aTEIbCTB.

TonkoBaHMe TOJDKHO HAYMHATHCS C BBISICHEHUS COAEPXKaHMS W IOPUIMYECKUX TapaMeTpoB HOPMBI B
CBeTe MEXIYHApOAHOTO IIpaBa. BDTOT MOMEHT Hamienl oTpaxeHue M B DemepaabHoM 3akoHe <«O
MEXIYHApOOHBIX goroBopax Poccuiickoit ®emepaumm»: <«MeXayHapomgHBIe HOTOBOPBHI Poccuiickoii
Denepaliny  3aKITIOYAIOTCS, BBIIIONHSIOTCS M IIPEKPaIaloTCs B COOTBETCTBMHM C OOIIEIIPM3HAHHBIMU
HOpMaMM MEXIYHapOJHOTO TIIpaBa, IIOJIOKEHUSIMU caMoro noroBopa, KoHctutymueit Poccuiickoii
®depepaunu, HacTos M PenepanbHbIM 3aKOHOM» (11. 1 T. 1).

To uro Koncrurynus P® ykazaHa 1mociae HOpM MEeXIYHApPOIHOTO IIpaBa, He O3HAYaeT IMPUHIDKECHUS ee
MPaBOBOTO CTaTyca B MIPaBOBOi cucTeMe cTpaHbl. [IpuBeneHHOE MoJoXeHe 3aKoHa ciielyeT MTOHUMATh KaK
MpeaIchiBaloliee HaYMHATh TOJIKOBAaHWE HOPMBI C BBIICHEHUS €€ MEXXIYHapOIHO-TIPaBOBBIX ITapaMeTpPOB.



Yto xe Kacaercsa Koncrtutyuuu PP, To 0Ha MMeeT BBICHIYIO IOPUIMYECKYIO CHITY. Pe3yabTaThl TOJIKOBAaHMS
MEXIYHAPOIHBIX HOPM HE MOTYT €I IIPOTUBOPCUUTD.

TonkoBaHME OCYIIECTBISIETCS] C YYETOM TOTO, YTO MEXAYHAPOJIHbBIE HOPMBI SIBJISIFOTCST YACThIO TTPABOBOM
CHCTEMBI CTPaHbI ¥ IIOTOMY JOJIKHbBI IIOHUMATHCSI B CBETE €€ LieJIei M IPUHLIMIIOB.

Konctutynus P® onpesenuiaa KOMIIETEHIIMIO OpPraHOB TOCYAapcTBa B 00JacTU  TOJKOBaHUS
MEXIyHapOAHBIX HOpM. [J1aBHAsE OTBETCTBEHHOCTh 3a peajM3aluio 3TUX HOpM Jexut Ha [IpesuneHre PO.
JlaBaeMoe MM TOJIKOBaHUE OO0S3aTeJIbHO [UISI BCEX OpraHOB MCIOJHUTeNbHOU Biacth. CymeOHas BIacTh C
JTOJIKHBIM YBaXKeHUEM OTHOCHUTCS K akTaM TosikoBaHus [1pe3unenra PMD, Ho 1opuandecKy UMY He CBSI3aHA.

Cyne0OHast BIacTh UIPaeT, MOXaayil, OCHOBHYIO POJIb B TOJIKOBAHMU MEXIYHAPOIHBIX HOPM KaK 4acTHU
npaBa crpaHbl. UtanbsHckuit pogeccop b. KoHdoptu ormevaer: «BHyTpeHHUE cyobl cO3Mal0T ropasnao
00BN 00BEM CYHeOHOI TPaKTUKI OTHOCUTEILHO TOJKOBAHMS JOTOBOPOB, Ye€M MEXKIYHAPOIHBIC CYIbI».

IIpuHSATOE CymOM TOJKOBAaHME MOXET OBITh ITEPECMOTPEHO BBIMIECTOSIINM CYIOM B OOIIEM IOpPSIAKE.
TonkoBanue BepxoBHoro Cyna 06s13aTelIbHO JUIsT BCeX MHBIX cynoB rocygapctba. Cyn BIipaBe oOpaTUTBCS 3a
KOHCYJIbTAIIEl K WCIIOJHUTEIBLHOM BJIACTH, IIPEXAEe BCEro K BEIOMCTBY MHOCTpaHHBIX nmei. B CIIIA
BepxoBHbiit Cyn nmpuaaeT camoe cepbe3Hoe 3HaYeHHEe TOJKOBAaHUIO TOTOBOPOB MCIIOJIHUTEIBHOM BJIACThHIO U
yacTo obpalllaeTcs K Heil ¢ poch00ii JaTh 3aKiiodeHue! .

AHam3 MPakKTHUKU TOBOPUT O TOM, YTO B OOIIEM CYIbI IPHUAECPKUBAIOTCSI OO0BEKTUBUCTCKOTO ITOAX0/IA,
cTaBsg BO [NIaBy yria TeKCT. JymaeTcs, 4To Takas MO3ULIMSA OOOCHOBaHHA, IOCKOJBbKY HMHBIE CPEICTBa
TOJIKOBAaHMSI MEXIYHAPOIHOTO IpaBa MeHee TOCTYITHEI Cyy.

HauGosbIiast TpyaIHOCTh COCTOUT B 0OECIIEYCHUU OIPENEICHHOIO eAMHO00pa3rsl B TOJKOBAHUM HOPM
MEXIYHApOIHOTO TpaBa CyJaMM pa3HBIX CTpaH. DTa 3amada CIiellMadbHO MOTYepPKUBACTCSI B KOHBEHIIUSX,
KOTOpbIE PACCUMTAHbl Ha IPUMEHEHHE HUX ITOJIOXKEHUU cygamMu rocymapcTB. IloaToMmy cyabl AOJKHBI
BO3IEPXUBATHCS OT OAHOCTOPOHHEIO TOJIKOBaHMSI, OCHOBAHHOI'O KAaK Ha ITOJIMTUYECKUX, TaK U Ha I0pUa1Ye-
CKHX coobOpaxeHusx. He ciemyeT OpHUEHTMpPOBATLCS JIMIIb Ha HALMOHAJIbHYIO IIPABOBYIO CHUCTEMY.
Heo6xomyuMo mpuHMMaTh BO BHMMaHKMe M CydeOHYIO IPAKTUKY IPYTMX CTpaH. 3amavya He U3 JIETKUX, HO
pelaTh ee HEOOXOIUMO.

ITpu patndukammm, oqoOpeHNN JOTOBOpa MTapJIaMEHT MOXET U3JI0KUTh CBOE TTIOHNMMaHHUE TeX MM UHBIX
ero nosioxeHuii. Takoe ToJKoBaHMEe 00S3aTENbHO KAk JJisi UCIOJHUTEIbHOM, TaK U JJis CydeOHOM BIACTH.
Ecnun B manbHeiillieM IapjiaMeHT 3asBsieT O CBOEM IIOHMMAHUM AEWCTBYIOLIErO AOrOBOpa, TO TaKoOe
3asBJICHUE IOPUAMYECKH He o00s3aTesibHO. OCOOCHHO CYIIECTBEHHA pPOJb MapjlaMeHTa B TOJKOBaHUU
MEXIYHApPOAHBIX HOPM MPU M3JAHUM 3aKOHOB, MPU3BAHHBIX OOECIIEYUTh OCYLIECTBJIEHUE 3TUX HOPM.
Cogep:kaleecs: B TaKMX 3aKOHAX TOJIKOBaHME 00s13aTeIbHO JIJISI BCEX OPTaHOB BJIACTH, BKJIIOYAST CY/IbI.
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I'naBa VIII. Cdepa aeiicTBisa MeXKIyHAPOIHOrO NMpaBa

§ 1. Ilonsitue cdepol aeiicTBAS MEKIYHAPOIHOTO MPaBa

OnpeneneHue chepbl OECTBUS MEXIyHAPOTHOTO IIpaBa MMeEET CYIIECTBEHHOE 3HaueHWe KakK JUIst
TEOPUU, TaK U ISl MPAKTUKU, IS 3(GEKTUBHOCTH MEXIYHAPOIHOTO TpaBa U [UIsSl €ro B3aWMOIEHCTBUS C
HalIMOHAJBHBIM TTpaBoM. [Toka Kak B TEOpUH, TaK U B MPAKTUKE OTCYTCTBYET SICHOCTb B JAHHOM BOIIpOCE.
IpaBna, mMTepaTypa M MpakTUKa CTaIU YASIATh eMy OoJbliie BHUMaHUsA!. B mOroBOpHI Yale BKITIOYAIOTCS
cratb mon TtutyioMm «Cdepa neiicTBUS T0TOBOpa». B OOJBIIMHCTBE CIy4aeB B HMX TOBOPUTCS O
TepPUTOPHUATILHOM cepe.

IMon cdepoit neiicTBUsSI MEXIyHApOTHOTO TMpaBa MOHUMAETCS 00JacTh MPUMEHEHUs MEXXIYyHApPOIHO-
TPaBOBBIX CPEICTB BO3ACUCTBUSA HAa OOBEKT PETYIMPOBAHUSI.

Dra cdepa uMeeT TPU OCHOBHBIX acCIlleKTa — CYObeKTHblil, OOBEKTHbIi ¥ NPOCTPAHCTBEHHBIN.
COOTBETCTBEHHO TEOPETUUYECKU MOXHO BBIICIUTH CYOBEKTHYIO, OOBEKTHYIO U MPOCTPAHCTBEHHYIO cephl
NEACTBUSI MEKITYHAPOJAHOTO MpaBa.

§ 2. CyobekTHas U 00bekTHas chepbl

Cyo0bekTHass cdepa orpenenasercss KpPyroM CYOBEKTOB, Ha KOTOPBIX PpacIpOCTpaHsSIeTCsS IeiCTBUE
MEXXITyHapOJAHOTO MpaBa.

ITo cBoeii uaee 3To MpaBo MPU3BAHO OBITh YHUBEPCATbHBIM. OMHAKO TAKOBBIM OHO CTaJIO JIUIIb B HaIlle
BpeMsi. Temepp HET rocyaapcTB, HaXONSIIMXCS BHE MpaBa. BaxXHbIM M3MEHEHUEM CYOBEKTHOU cdepsl
SIBWJIOCh BKJIIOUCHWE B Hee MEXTOCYTapCTBEHHBIX OpraHm3ammii. HeMamo 10pMCTOB CTaBSIT BOIIPOC O
pactpocTpaHeHUU cepsbl IeUCTBUASI MEXIYHAPOIHOTO MpaBa Ha MHAWBUIOB. EnBa i1 MOTYT OBITH COMHEHUS
B HEOOXOIMMOCTH MOBBIIICHUS POJIU MEXKIYHApOIHOIO TIpaBa B 3alllUTe IpaB yeaoBeka. Bee meno B ToM, Kak
nocTudb 310l 1enu. PopManabHOE MpU3HAHUE 33 MHAMBMIOM CTaTyca CyObeKTa MEXIyHapOJHOro IpaBa
MaJIo YTO JAacT B 3TOM OTHOIIEHWH, IIOCKOJbKY y HEro HET COOTBETCTBYIOLIMX BO3MOXHOCTEN
WCTIOIb30BaHUST MEXaHU3Ma MEXITYHapOIHOTO TIpaBa.

C Ipyroil CTOpPOHBI, pagWKaJIbHOE IIPEOOpa30BaHME 3TOTO MeXaHM3Ma HaHeceT YIepd YHUKAJIbHOMU
GYHKIIMM MEXIYHApOTHOIO IIpaBa — pPEeryJIMPOBAaHUIO MEXTOCYTAapCTBEHHBIX OTHOIICHUIN. B KoHeUHOM
CcyeTe 3TO OTPHUIIATEIbHO CKaXXeTcs M Ha IIpaBax 4yejioBeka. [1oaTomMy eaBa U ciaydaifHO rocymiapcTBa M MX
OpraHu3alMu MoKa He BhIpaXkaloT TOTOBHOCTU MPU3HATh 3a MHIMBUIOM CTaTyC CyObeKTa MeXIyHapOJIHOIO
npasa.

Oo0bekTHas cdepa IeiiCTBUSI MEXIYHAPOIHOTO TIpaBa — 3TO KPYT PETYIMPYEMbIX OTHOIIEHUI, KOTOPhIE
SIBJISTIOTCSI €70 OOBEKTOM.

OObekTHaAsA cdepa CBsI3aHA C CYOBEKTHOM, ITOCKOJBKY B HEE BXOHOAT TOJHKO OTHOIICHUS MEXIY
cyObeKTaMM MeXayHapogHoro TpaBa. OO0bekTHasl cpepa sABisieTcsl Hambonee ompeneneHHoii. Hepeako ee
paccMaTpUBAaIOT KaK €AMHCTBEHHYIO Cepy NeiCcTBUA MEXIyHAPOJHOIO Npasa.

OTu acrnekTbl cdepbl ACHCTBUS MEXIYHApOIHOIO IIpaBa OCOOEHHO BaxKHbI. IS Bcex JOroBOPOB
MEepBOCTETIEHHOE 3HaYeHWe WMMeeT CyObeKTHas cdepa — Ha KOTrO paclpoCTpaHseTCs €ro JAeiCTBHeE.
O0BeKTHASA cdepa oIpenessaeTcsl comep:kaHneM JOToBopa — KaKWe BUABI OTHOIICHWI U B KAKOW Mepe UM
perynupyroTcs. BMecTe ¢ TeM IpakTHKa He MPUACPXKUBACTCS YSTKUX M €OIUHOOOPA3HBIX MOHSITUN B 3TOM
obyacTu.

Bo3bmeMm, Hanpumep, cornaleHus 06 ycTpaHeHnn ABOIMHOrO Hanoroo610XeHMs, A1 KOTOPbIX 0COBEHHO BaXKHO YETKOEe
onpeneneHne pasnnyHbixX acnekToB cdepbl X AercTeus. [ocneaHas onpeaensaeTcs ¢ NOMOLLbIO TPEX NapaMeTPOB:
. KPYr nnL, KOTOPbIX KacaeTcs cornalleHune;
. BW[, HANTOrOB, KOTOPbIM NMOCBSALLEHO COrNaLleHne;
(] rpaHnupbl TEppUTOpUanbHON cdepbl AENCTBUSA COrnaleHuns.

IIpu aTOM UCHONB3YIOTCA (OPMYJIUPOBKU, KOTOPBIEC SIBHO HEBEPHBI C TOUKM 3PEHUST MEXIYHAPOIHOTO
MpaBa, HaIpUMeEpP «COINIAlleHWe TIPUMEHSIETCS K JIMIAaM», <«PacIpoOCTpaHsSeTcsl Ha JOXOHIbBI»,
«PaCIpPOCTPAHSIETCS HAa TEPPUTOPUIO TOCylapcTBa». TeM He MeHee MONOOHBIE BbIpAXEHHUS O00JIer4aroT
MMOHMMAaHKE, ¥ IIOTOMY HET OCHOBAaHUIA IIPOTUB HUX BO3PAXKaTh.

Hewmaio aBTOpoB paccMaTpHBalOT 00beKTHYIO Chepy KaK BCEOXBAThIBAIOIIYIO, BKJIIOYAIOIIYIO a0COIIOTHO
Bce MexrocynapctBeHHble oTHouleHus1 (KO.M. KonocoB, H.A. Yinakos). Ha camoMm ke aeie He TOJbKO
MEXIYHapOoIHOe, HO U BHYTPUTOCYAapCTBEHHOE MPAaBO HE B COCTOSIHUU OXBAaTUTh BCE OOraTCTBO KU3HEHHBIX
oTHOIIeHUM. [IymaeTcsi, B 3TOM HeT HeobxogmMocTh. OOWH M3 3aKOHOB YIIPaBJIICHUS TPEAITUCHIBACT HE
PEryJIMpOBaTh TO, YTO B 3TOM HE HYKIAETCsI, YTO O0ECIICUMBAETCS CAMOPETYIMPOBAHUEM.



MexayHapogHOe IIpaBO pEryJIMpyeT JIMINb Te OTHOIIEHUS, KOTOpPhIE 3aTparvBalOT CYIIECTBEHHBIC
WHTEPECHl TOCYIApCTB WJIM MEXIYHApOTHOTO cooOIIecTBa B IIejoM. [lo3ToMy B 0OBEKTHYIO cdepy
MEXIYHApOOHOTO IIpaBa CJIEAYeT BBOAWTH TOJBKO T€ OTHOIICHMSI, KOTOPBIC PEaTbHO MOIYT M IOJIKHBI
MOABEPIaThCs MIPABOBOMY PETYIMPOBAHUIO.

O0BeKTHOI chepe Mpucyla TeHAeHIMS K pacmupennio. [TosBsI0TCS Bce HOBbIE BUbI B3aMMOJIEHCTBUS
rocynmapctB. OHO BOBJIEKaeT B CBOIO OpOUTY JHeja, KOTOpble paHee HaxOAWJIMCh BHE MEXIYHapOJIHOTO
COTPYIHUYECTBA, B TOM YMCJIC U T€, YTO CIYMTAINCH YMCTO BHYTPEHHUM JeJIoM TocynapcTs. [IpuMepoM ToMy
MOXET CIYXHUTb COTPYOTHMYECTBO B 0O0JacTH IIpaB dejoBeka. OgHAKO paciiipeHne cdepbl OeHCTBHS
MEXIYHApOOHOTO TIIpaBa SBHO OTCTAaeT OT IOTPEeOHOCTEM CoBpeMeHHON KM3HU. Cepbhe3HYI0 YIpo3y
MPEACTaB/sSIeT HEAOCTAaTOYHOE YPeTyIMpOBaHue MPo0IeMbl 0€30IaCHOCTH, MPOOJIEMbI OKPYKAIOIIEH Cpebl,
MUWHUMAaJIEH YPOBEHb PEryJIMPOBaHUS MUPOBOI SKOHOMUKHU U T.1I.

PacnipoctpaHeHue cdepbl AEUCTBUSI MEXIyHApOOHOTO IIpaBa Ha Bce Oosiee IIUPOKUNA KpyT
MEXIYHAPOIHBIX OTHOIIIEHUI CTaI0 XXU3HEHHO He0OXOIMMOCTRIO. BoImpoc mmocTaBiieH ncTopueii Tak: JIN0o
MBI TOObEMCSI OOJIBIIEH YIIPABISIEMOCTHA B CHCTEME MEXXIYHAPOIHBIX OTHOIICHMIA, JIMOO ITOTMOHEM.

LLnpoko o6cyxaaeTtcsa BOMPOC O BO3MOXHOCTU PACMpoCTpaHeHus cdepbl AeVCTBUS MEXAyHapOoAHOro npasa Ha
BHYTPUIOCYAAPCTBEHHbIE OTHOLWEHMA. MHOrvMe aBTOpbl AABHO MNULIYT O TOM, YTO MeXAyHapodHoe npaBo oGnajaer
HeOFpaHI/I‘-IeHHOf//I c¢ep0|7| ,D,el;lCTBVIFI N MOXET peryampoBatb TakXe BHYTPUIroCcyoapCTBEHHbIE OTHOLUEeHUA. o,ElHaKO
peanbHOCTb MeXAYyHapPOAHO-MPaBOBOIro peryanpoBaHna He noaresepXxaaldT 3TO MHEHMe. Ccblnatorca Ha TO, 4YTO BCe Yaule

[OroBOpbI 3aTparvBaloT YUCTO BHYTPEHHME BOMpochl. OJHAKo 3TO HM B KOEM Mepe He MpeBpallaeT BHYTPEHHee OeNo B
MexayHapoaHoe. JJoroBop perynmpyeT fvilb MeXAyHapOAHble OTHOLLEHNS, KacaloLLMecs 3TOro BHYTPEHHEro Aena.

OmHa U3 TIPUYMH OTMEUEHHBIX B3IJISIIOB BUAUTCS B TOM, YTO MX aBTOPBI HE HAILIM Y€TKOTO KPUTEPUS
IUISL pa3rpaHuyYeHus cep OeiCTBUS MEXIYHAPOIHOIO M BHYTPEHHErO IpaBa. TakuM KpUTEPUEM SIBJISIETCSI
00BEKT MNPaBOBOrO peryjaupoBaHusa. [loaToMy cdepoii ACHCTBUS MEXIYHAPOIHOIO IIpaBa SIBJISIIOTCS
MEXTOCYIapCTBEHHBIC OTHOIICHUS, Chepoil IeicTBUS BHYTPEHHEIO IIpaBa — OTHOIIEHUS C YJ9acTHEM
GU3NIECKUX U IOPUINIECKIX JINII.

Bce 310 He maeT OCHOBAaHUI COIJIACUTBHCS ¢ MHEHHEM OTHOCHTEIIFHO COBMEIICHHUS cdep IeHCTBUS
MEXIYHapOIHOTO M BHYTPEHHero IipaBa. B o0ocHOBaHME MOMOOHOrO MHEHMSI OOBIYHO CCBHUIAIOTCS Ha
IIPaBOBOE IOJIOXEHHME TUIUIOMATUYECKMX IIPEICTABUTENICH, KOTOPOE OMpPEIe/IeTCs KaK MEXIyHapOIHBIM,
TaK 4 HauuoHanbHbIM npaBoM (I'.B. UrHateHko). JlymaeTrcs, omHaKoO, YTO U B JAHHOM CJIydyae COXpaHseTCs
o0masi 3akoHOMepHocThb. O0e cucTeMBbl TpaBa HalleJIeHbl Ha pellleHWe eIWHON 3amayr — O00ecIeYynTh
TUTUIOMATUYEeCKUE TIPUBUJICTUA U UMMYHUTETHI. [Ipy 3TOM y KaXXmoil CHCTEMBI CBOM MEXaHU3M peIIeHUS
001t 3aJa9i 1 CBOI OOBEKT peryImpoBaHMs. BHyTpeHHee IMpaBo peryJmpyeT BHYTPEHHUE OTHOIICHMS, a
MEXIYyHapOAHOE — MEXIOCYIapCTBEHHBIC OTHOILECHUSI I10 3TOMY IIPEIMETY.

§ 3. IIpocTpancTBennasn chepa

IIpoctpaHcTBeHHas (WM, MEHEe TOYHO, TeppUTOpHaIbHas) cdepa AeCTBUS MEXIyHAPOIHOTO IpaBa
MPUBJIEKAET OCHOBHOE BHUMaHME MPAKTUKK, UMEHHO € MOCBSIIEHBI ITOCTAHOBJCHUS TOTOBOPOB O cepe
UX OeicTBUs. Peyb UIET O TeX CyXOMYTHBIX, BOMHBIX, BO3MYIIHBIX, KOCMUYECKMX ITPOCTPAHCTBAX, B KOTOPHIX
JIEUCTBYET MeXIyHapomHoe mpaBo. [10CKOIBKY OCHOBHEIM KPUTEPUEM IJIST OIpencieHus cephl IeiCTBUS
MEKIyHAPOMAHOTO MpaBa SIBISETCS €ro 00BEKT, TO MOKHO CMEJIO YTBEPXKAATh, YTO OHO AEMCTBYET BCIOAY, LIe
€CTb MEXIOCYIapCTBEHHbIE OTHOLLIECHMSL.

B moroBopHOii mpakTuKe yano0cTBa pagy pedb OOBIYHO MAET O TEPPUTOPHUAIBHON chepe NeiCTBUS WA
npuMeHeHus. OY4eBUAHO, UCXOASl M3 3TOro, HEKOTOPhIE IOPUCTBI OTOXIECTBJISIOT MPOCTPAHCTBEHHYIO U
cyobekTHyI0 cdepbl. CoBnameHue OBYX chep MMEET MECTO B TeX CiIydasX, KOorma pedb MIET O HOpMax,
00S13BIBAOIIMX TOCYIAPCTBO K WX OCYIIECTBJIEHWIO B TIpeleiax ero TeppUTOpUU. B Apyrux ciydasx oHM
MOTYT CYIISCTBEHHO PAaCXOOWUThCSA. Tak, HEeHCTBHE YHHBEPCAIbHOM HOPMBI, 00S3aTeIbHOM UIST BCEX
rocyaapcTB, MOXKET OIPaHMYMBATLCS KOCMHUYECKMM IIPOCTPAHCTBOM WJIM AHTApDKTUKOW M HE HUMETh
OTHOIIEHUS K TEPPUTOPUM Yy4aCTHUKOB. C Ipyroil CTOpPOHBI, ABYCTOPOHHHUI IOrOBOP MOXET 3alpeTUTh
YYacTHUMKAM UCIHBbITAHUE SACPHOTO OPYXUs HE TOJbKO Ha WX TePPUTOPUU, HO U rne Obl TO HU ObUIO, T.C.
MOXET HMMETh IJobaabHylo cdepy neicTBus. HakoHel, y Takoro cyobekTa, KakK MeXIyHapoaHasi
opraHM3alus, BOOOIIEe HET CBOEH TeppUTOPUH.

DTOT BOIIPOC HE CMOIJIA YIOBJIETBOPUTENBbHO pewnth U Komuccust mexayHapoaHoro npasa OOH. B
MpEACTAaBICHHOM €10 IIPOEKTe CTaTeii O IIpaBe MEXAyHApPOAHBIX [IOrOBOPOB COAEpXKanaach CTaThs
«[IpuMeHeHre AOroBOPOB K TEPPUTOPUMU», IPU IPOYTEHUM KOTOPOM CO3[aBalOCh BIIEYATICHUE, YTO
HAIlMOHAJIbHOE M MEXIYHAapoIHOE IIPaBO ACMCTBYIOT Ha TOCYIApCTBEHHOW TEPPUTOPMM Ha pPaBHBIX
OCHOBAHMSIX. YUMTBIBAsI 9TO, aBTOP OT UMEHM COBETCKOM neseraiiuu Ha BeHcKoll KOoHGbepeHIUU 1o mpaBy
MEXIYHAPOIHBIX JOTOBOPOB MPEUIOKUI HOBYIO (DOPMYJIMPOBKY, KOTOpas 1 ObLIa TIpUHATA 03 N3MEeHEHUS:
«Cratba 89. Teppuropuanbnas cdepa geiicrBus gorosopa. Eciu nHoe HaMepeHNe He SIBCTBYET M3 JOTOBOpa
WK HE YCTAHOBJIEHO MHBIM 00pa30M, TO JOTOBOP 0OsI3aTeNIeH IJIs1 KaXIO0ro YYaCTHUKA B OTHOLUEHMM BCeil



ero Tepputopun». CiieioBaTeIbHO, ObLUIa TIPU3HAHA TTPaBUJILHON (DOPMYIMPOBKA, COTIIACHO KOTOPOI1 HOPMBI
MEXIYHapOIHOTO IIpaBa 00sI3BIBAIOT TOCYAAPCTBO, 1 YK€ OHO 00eCIIeYnBaeT OCYIIEeCTBIICHNE HOPM Ha CBOCH
TEPPUTOPUU.

[loHsITHE «BCSI TEppUTOPHS yYaCTHHKAa» BKIIIOUAET HE TOJBKO TOCYTApPCTBEHHYIO TEPPUTOPUIO, HO W
BBIXOJSIIIME 3a €€ Ipelnesbl IPOCTPaHCTBA, Ha KOTOpble B TOW WJIM WHOH Mepe pacIlpoCTpaHseTcs
IOPUCAMKIIMS TOCYyAapCcTBa B COOTBETCTBUM C MEXIYHAPOJHBIM ITPABOM.

TakuM obpa3om, HaOMIOmaeTCs SIBHASI TEHASHLMS K paclIMpeHnio chepbl NeWCTBUSI MEXIyHApOTHOTO
MpaBa Ha BCe HOBBbIC MEXTOCYTapCTBEHHBIC OTHOIIEHUs. OOBSICHSIETCS 3TO KaK ITOSABICHUEM HOBBIX BHIIOB
B3aMMOIICHCTBUS TOCYIAPCTB, TaK U PACTYIIEH ITOTPEOHOCTHIO B IIPABOBOM PETYJIUPOBAHUM.

§ 4. Pa3rpannyenue npocTPaHCTBEHHBIX chep AeiicTBHS
MeKIYHAPOJHOTO M BHYTPEHHEro npasa

B mpenenax cBoeil TeppUTOpUM TOCYIapCTBO 0O0JamaeT IMOJHBIM U WCKIIOUUTEIbHBIM CYBEPEHUTOM.
I'paHuIa rocymapCcTBEHHOM TEPPUTOPUU MPOXOIUT IO BHEITHEMY IpeAeIy TEPPUTOPUANIbHBIX BoA. TeM He
MeHee B MHTepecax MeXIYHAapOIHOTO CYIOXOACTBA MEXIYHAapOIHOE IPaBO OTPAaHWUYWIIO OCYIIECTBIICHME
IIpaB CyBepeHa B TEPPUTOPHMAIBHBIX BOAAX, IIPEIOCTABMB MHOCTPAHHBIM CydaM IPaBO MUPHOIO IPOXO.A.
MupHbBIi IPOXOJ PEryJupyeTcss IpaBoM IPUOPEXKHOT0 roCyaapcTBa, HO OHO IOJDKHO COOTBETCTBOBATH
MEXIyHapOIHOMY IIPaBy.

DTO0 OmMH M3 CllydaeB, KOIJa MEXIyHapoaHOEe IIpaBO IIPOHUKAeT B cdepy TeppUTOPUATBHOTO
BEPXOBEHCTBA TOCyJapcTBa BO MMS OOECIeYeHMs] MHTepHAllMOHAJIBHBIX UHTepecoB. IlpaBna,
MMPOHUKHOBEHUE HOCUT OTPaHWYEHHBI, (PYHKIIMOHATLHBIN XapaKTep.

Bbu10 GBI, 0AHAKO, HEBEPHO CUMTATh, OYATO TOJIBKO MEXIYHAPOMAHOE IIPaBO PACILIUPSET CBOIO cdepy 3a
CYeT BHYTPEHHEro mpasa. TaM, rie 3Toro TpeOyioT MHTEPEChl TOCYIAPCTB U PelleHHe 3adaun MOAAepKAHMUS
IPaBOIIOPSAKA, MEXAyHApOAHOE IpPaBO paspellaeT paclIpoCTpaHeHUE MAEMCTBUSI TOCYydapCTBEHHOIO
CyBepeHMTETa, BHYTPEHHETO IpaBa Ha MeXIyHapomHoe IpocTtpaHcTBo. Ho M 3mech pacimmpeHue cdepbl
HOCHT OrpaHNUYEeHHBIN, QYHKIIMOHAIBHBII XapaKTep.

MexnyHapomHoe  TIpaBO  JOMYCKAaeT  pPaclpOCTpaHeHWe  CIEUMAM3UPOBAHHONW  IOPUCAUKIIUU
MpUOPEXHOIO rocyapcTBa 3a Mpeaesibl TEPPUTOPUATLHOTO MOpsl. B mpusexalieil 30He ToCyIapcTBO MOXET
OCYIIECTBIISITE KOHTPOJIb B IEISAX MPEOOTBpAICHWS HApYIICHWS TaMOXEHHBIX, (DUCKaJIbHBIX,
MMMUTPALMOHHBIX, CAHUTAPHBIX 3aKOHOB WIM IIpaBUJI Ha €ro TEPPUTOPMHU, a TakKe /IS HaKa3aHWs 3a
HapyllleHWe YKa3aHHBIX 3aKOHOB 1 IIPaBUJI, COBEPIICHHOE Ha ero TeppuTopuu. M3 ckazaHHOTO BMIHO, YTO
MpeAoCTaBlIeHUE MPUOPEKHOMY TOCyIapCTBY IpaBa CIELMAIM3MPOBAHHON IOPUCIUKIIMU B IIpHIIEXKaIlei
30HE OOBSICHSIETCSI HEOOXOIMMOCTBIO O0ecTeunTh 3(PGEKTUBHOCTD JEHCTBUS OMpPENCIIEHHBIX HOPM
BHYTPEHHETO MPaBa Ha TOCYIapCTBEHHOW TEPPUTOPHH.

PexxyiM MexXmyHApOAHBIX IIPOCTPAHCTB — BO3AYILIHOIO M KOCMHUYECKOTO, OTKPHITOTO MOPS — LIEJIMKOM
OIIPEIEISETCS MEXAYHAPOIHBIM IIPaBOM. DTO e OTHOCUTCS M K CYXOITYTHOM MEXIyHApOAHOM! TepPUTOPUM
— AHTapKTHKe, peXUM KOTOpoit orpezaeneH noroBopoM 1950 r. Bo Bcex MexXIyHapoaHBIX MPOCTPAHCTBAX
0e3yCJI0BHBIN TPUMAT MPUHAIIEXKUT MEXIyHapoaHOMY npaBy. OHO ompeesisieT, B KaKoil Mepe 31eCh MOXET
JefiCTBOBaTh BHYTPEHHEE MPaBo.

MeXxnyHapoaHOe IPaBO 3aKPENuo IOJOXKEHHUE, COLJIACHO KOTOPOMY OESTENIbHOCTh (PM3UYECKUX U
IOpUANYECKUX JIML B MEXAYHAPOAHBIX IIPOCTPAHCTBAX pPEryauMpyercss BHYyTpeHHUM mpaBoM!'. Takoe
peryjaupoBaHue AOJDKHO, pa3yMeeTCsl, OCYILECTBIATHCS B paMKaX MeXIyHapomHoro mnpasa. Eie pas
MOATBEPXKIACTCS, YTO ACSITEIbHOCTh (PU3NYECKUX U IOPUANYECKMX JIMI, Tae Obl OHAa HU OCYILIECTBIIAIACD,
MOAYMHEHA HAIMOHAJbHOMY IIpaBy. BHOBb MBI BHAMM, YTO OOBEKTY PEryJIMpPOBAaHUSI ITPUHAIICKUT
penialolee CJI0BO B ONpene/IeHUH IPUMEHNMOTO TTpaBa.

OTMeYeHHOe MOJIOKEHNE 00YCIIOBICHO TakKe TEM, UTO MPABOBOMY ITOPSIIKY IMTPOTUBOTIOKA3aH BaKyyM, B
JAaHHOM Cjlydae — HalM4yMe TaKWMX IIPOCTPAHCTBEHHBIX cdep, rme Obl OTCYICTBOBAjJO IIPaBOBOE
perympoBaHye O0LIECTBEHHBIX OTHOLICHMI, KOTOPhIE MOIYT M JOJIKHBI peryIupoBathcs npaBoM. HakoHelr,
pealbHO KOHTPOJIb 3a IESITEIbHOCTbIO MHAMBUAOB B MEXIYHAPOIHBIX MPOCTPAHCTBAX MOXKET 00ECIIeYUTh
TOJIBKO FOCyIapCTBO.

Taxkum 06pa3om, aOCOMIOTHOM MPOCTPAHCTBEHHOU cepoil NeiCTBUS MEXTYHAPOJHOTO MpaBa SBISIOTCS
MeXIyHapoaHble TpocTpaHcTBa. OHO ompenenseT ux pexuM. [To Mepe MHTEHCUGbUKAIMU NEATETHHOCTH
IopuanYecKUX U U3NYECKUX JIUL B 3TOi cdepe cioja Bce IIMpe MPOHUKAET BHYTpeHHee npaBo. OnHaKo
paMKU ero AeiCTBUS ONPEACISIOTCS MEXIYHAPOIHBIM IIPABOM.

OcyluecTBIsIs MOJHBIA CYBEpEeHUTET B IIpeleiaX CBOEl TEppPUTOPUU, TOCYIApCTBO YCTaHABIMBACT
MPaBOITOPSIIOK, KOTOPOMY IOMYMHEHBI BCE Haxomdiiuecs TaM GU3MYECKUe UM IOpUAMYECKUE JIUIIA.
Tl'ocynapcTeeHHast Tepputopus — cdepa AeCTBUS BHYTpEeHHETo MpaBa. UMEHHO OHO PeryJMpyeT MOopsIoK
TIPOHUKHOBEHUS B 3Ty c(pepy MEXITYHAPOIHOTO M MHOCTPAHHOTO TTpaBa.



HoBbIM, BecbMa MOKa3aTeIbHBIM IIIATOM B OIpeAclieHUH cdep ACHCTBUS MEXIYHAPOTHOIO W
BHYTPEHHETO TIIpaBa SIBWJIOCH MEXIYHApPOOHO-IIPABOBOE 3allpellieHNe OCYIIECTBICHUS B IIpeaeliax
HAILMOHAJIbHON IOPUCAUMKLUKM [eATEIbHOCTH, KOTOpash HAHOCUT YIIepO OKpyXKalolleil cpene APYrux
TroCcyIapCcTB MM PAailoHOB 3a IIpeaeslaMM HallMOHaJdbHOU Iopucnukiyu (KoHBeHIMS O TpaHCTpaHMYHOM
3arpsiI3HEHMU BO3yxa Ha 00JIbIIOM paccTosiHuu 1979 r.).

IIpencrapisercs, 4TO CErOAHS 3alpelieHUe BCAKOW NESITeIbHOCTH, OCYILIECTBISIEMON Ha TEPPUTOPUU
rocyapcTBa M NMPUUYMHSIONIEH yiiepOd 3aKOHHBIM MHTEpecaM IPYTMX TOCYIAapCTB, BBITEKAeT M3 IeNeil U
MPUHLUIIOB MEXIYHAPOAHOro IpaBa. Tak, M3 MPUHLIMIIA CYBEPEHHOTO PAaBEHCTBA BBITEKAET OOSI3aHHOCTH
yBaxaThb IIpaBa APYTUX TOCYIApCTB, B TOM 4YHCJe M B oTHomleHNMU ux Tepputopuu. B 2001 r. Komuccus
MexayHaponHoro npaBa OOH mnpuHsia TpoeKT craTteil o MpeaoTBpallleHUM TPaHCTPaHWYHOTO yiepoa oT
OIIACHBIX BUIOB ACATEIBHOCTU. DTOT AOKYMEHT IIPEICTaBisIeT cO00il MepBbIid 3Tall Koaudukanuu Oojee
IIUPOKON TeMbl «MeXIyHapoaHasi OTBETCTBEHHOCTb TOCYIapCTBa 3a BPEIHbIE IMOCICACTBUS ACUCTBUI, HE
3aMpelieHHbIX MeXAYHAapOIHbIM mpaBoM». B Tom xe roay I'eHepanbHas Accambiies OOH pekoMmeHaoBaia
Komuccun npomo/Kuth paboTy Hal 3TOM TEMOIA.

§ 5. MexaynapoaHoe npaBo
1 3KCTPATEPPUTOPHAJILHOE [eiiCTBIE BHYTPEHHErO MpaBa

DKCTpaTeppUTOpPUAIbHOE, T.C. BBIXOAMINIEE 3a IIpedeibl TOCYTapCTBEHHON TEPPUTOPUM, IECTBHE
BHYTPEHHETO IpaBa — BECbMa PAaCIIPOCTPaHEHHOE SBJIEHME, 3HAY€HIE KOTOPOTO pacTrer!.

Yenosek 06J'IaI[aCT IOPpUINYECKUM CTAaTyCOM, KOMIUICKCOM IIpaB U O6H3aHHOCTefI, O6peTeHHLIX B
onpeaeseHHOI npaBoBoit cucteme. I1pu nepemenieHU B cepy NeMCTBUS IPYroil MpaBOBOM CUCTEMBbI OH He
MOXKET JTUIIATbCA CBOUX JIMYHBIX, UMYIICCTBCHHbBIX U MHOI'MX IPYTHUX ITpaB. B peE3YJIbTAaTe IIpaBa, CO3JaHHLIC
B paMKax O,E[HOI?)I HallMOHAJIbHOM HpaBOBOVI CHUCTEMBbI, JOJIKHBI ITPU3HABATLCA B ccbepe NEUCTBUS leyroﬁ. 3JT10
Haunbosee NaBHUIM M MacCOBBII cnyqaﬁ SKCTPpATEPPUTOPUATIBHOTO Z[eﬁCTBHSI BHYTPCHHCETO IIpaBa. Ilo MEpEe
Pa3BUTHUS MEXIYHAPOIHOTIO OOILIEHUST pacCMaTpUBaeMoe SIBIeHUE 00peTasio BCe HOBbIE ACTIEKTHI.

CnenyeT OTMETUTL Cllydau 3510ynoTpebneHns SKCTpaTeppUTOPUaNbHON KPUCAMKLMEN, KOTOPbIE XapakTepHbl Ans CLLA.

Tak, B 1996 r. 6611 npuHAT 3akoH 0 cBo6oae Kybbl n IeMOKpaTUYECKOM conmaapHocTh (3akoH Xenmca — BepToHa), koTopblii

npeaycmaTtpusan 3KOHOMUYECKNE MEPbI Haka3aHWs MyTeM OCYLLLECTBNEHUS 3KCTpaTePpPUTOpUanbHON lopucankumm. Kacascb

3TOro 3akoHa, amepukaHckuii lopucT A. JToBeHdenba, nucan: «...0H B iBHOM dopMe oTBepraeT 4OKTPUHY ,aKT rocyaapcTea” u

ynonHomMmoumsaeT cyapl CoegnHeHHbIx LLITatoB paccmatpueaTb UCKU, CBA3aHHbIE C SKCNPONpUaLmneii, oCyLLLECTBNEHHON Ha

Kybe 6onee Tpex aecatuneTmin Hasaa»'.

Cynbl CLUA Takxe BeCbMa LUMPOKO TOJIKYIOT 9KCTpaTeppuUTopmnanbHoe AeNCTBUE CBOMX 3aKOHOB. Paccmartpusas neno

«CLUA npotns Bepaoyro — Ypkupaeca», BepxoBHbii Cyn, nomkeH Obin onpenenntb 3aKOHHOCTb AEWCTBUIA amMepUKaHCKNX

areHToB, KOTOpble Npou3Benu 6e3 paspelleHns MeCTHbIX BnacTeil obbick nomelueHuns B r. Mexuko. Cyn cyen, 4To He

CYLLECTBYET KOHCTUTYLMOHHBIX OrpaHnyeHnii ns aerictemii CLLA 3a py6exxom, Koraa OHU KacaloTCsl MIHOCTPaHLLEB2.

MBI OCTaHOBUMCS Ha 3KCTPATEPPUTOPUATILHOM IEHCTBUY BHYTPEHHETO MpaBa UCXO/IS U3 TOTO, YTO OHO:
e UMEET 3HA4YCHME I OCYIIECTBIEHUS TOCYIapCTBOM HOPM MEXIYHApOAHOTO IpaBa 3a MpelejaMu CBOEH
TEPPUTOPUU;

® DPETYJUPYETCS MEXIYHAPOIHBIM IIPABOM;

° HCOGXOHI/IMO JJ1s1 MIOHUMAaHU A BSaI/lMO,H,CI‘/JICTBI/IH MECXKIYHAPOAHOI'O M BHYTPCHHEIO IIpaBa.

HNHTeHCcHbUKaIMs WHTEPHAIIMOHABLHBIX CBA3Ci OIpenesisseT TEHACHIIMIO K POCTY yBaXeHUsI TpaBa
NIPYTUX TOCYNApCTB, TIPeXIe BCEro TeX €ro HOpM, CYObeKTaMM KOTOPBIX SIBISIOTCS (U3UMYECKUe U
opunMJYeckre Juia. B peryampoBaHuM CBA3aHHBIX C 3TUM BOIIPOCOB IJIaBHASI POJIb TPUHAIJIEKUT OCOOO
OTpac/ii BHYTPEHHEro MpaBa, UMEHYeMON MeXTyHApOJHbIM YaCTHBIM MPaBOM, MPU3BAHHBIM PETYIUPOBAThH
IpaXXIaHCKO-TIPABOBbIE OTHOIIIEHUSI, OCJIOXHEHHBbIE WHOCTPAHHBIM 3JieMeHTOM. IloCTeneHHO HOPMHI,
peryaupylole 3KCTpaTeppuTopraIbHOe AEWCTBUE, TIOSBISIIOTCS BO BCE OOJBIIEM 4YKCIIe OTpaciei
BHYTPUTOCYIapCTBEHHOTO TIpaBa. Hambonee I1MpoKO Takoe MAeWCTBUME Y OTpacieil 4YacTHOTO TpaBa
(TpaxmaHCKOro, CeMEMHOro, TOProBOrO0 M Op.). DTU OTPACIM CBSI3aHBI C MEXIYHAPOIHBIM OOIICHHEM
usnyeckux M OpUAMYECKUX JIMIL. [opasmo ciioxHee OOCTOUT AEN0 C OTPACISIMU, OTHOCSIIUMMCS K
MyOJIMYHOMY TpaBy, KOTOPOE TECHO CBSI3AHO C BJIACTHBIMMU (DYHKIIMSIMU TOCYAapcTBa (TrocyaapCTBEHHOE,
aIMUHKCTPAaTUBHOE, YTOJIOBHOE TTPaBo).

B 3apyOexxHoil nuTepaType 3a4yacTylo MUIILYT He 00 3KCTpaTeppUTOPUATBHOM ACHCTBUM TpaBa, a O
COOTBETCTBYIOIIECH IOPUCAMKIMU. B OTeuecTBEHHOW IOPUCTIPYACHIIMM 3TO TOHSATHE, K COXaJICHUI0, He
MPUBJIEKIIO K ce6e BHUMAHMUSI.

IOpucouxuus évimexaem u3 cysepenumema 20cyoapcmea u 03Ha4uaem e20 3aKOHOOAMEAbHYI0, CYOeOHYI0 U
AOMUHUCIPAMUGHYIO 644CHIb, ee 006eM U chepy dellcmeus.

ITo chepe meicTBUS pa3IMYaOT IOPUCOUKINIO TEPPUTOPHUANBHYI0O U 3KCTpaTePPUTOPHANIBHYIO, IO
XapakTepy BJIacTU — 3aKOHOJATENbHYI0, CyINeOHYl0, aAMUHUCTPATUBHYIO, MO O0BEMY — TMOJHYI0 U



orpaHuyeHHyto. [lojsiHas oO3HayaeT BJACTb TrOCydapCTBa MPEANUCHIBATH OIpEeAeIeHHOE ITOBEIeHUE U
obecrieuBaTh pe€amn3aliio CBOUX Hpe,Z[HI/IcaHI/Ifl BCEMH MMCIOIIMMUCA B €TO0 pAaCIOPAKCHUHN CPCACTBAMMU.
OFpaHI/I‘IEHHaH IOpUCIUKIHNA O3HAYACT, YTO IroCyaapCTBO MOXKECT ITPCAINTNChbIBATb ITIOBEACHUEC, HO OTPAHNYCHO
B UCITIOJIb30OBaAaHUU CPEACTB, o0ecrneuynBalonInX BHIIIOJIHEHIE npeurmcaﬂnﬁ.
C TOUKM 3peHus IeiCTBUSI IpaBa pa3anyaloT:
¢ MNPEANUCHIBAIOIINYI0 WPUCAUKIIMI0 — BJIACTb rocyaapcrBa JA€JiaTb CBOC ITIpaBO 00s13aTeJIbHBIM JJIA d)HSH‘leCKHX nu
IOPUINYECKUX JIULL;
e CyIeOHYI0 IOPHCAMKIHNIO — BJIACTh TOCYIApCTBA MOMUYMHSATH (DU3NIECKHUE U IOPUANICCKUE JTUIA BBIHOCUMBIM €TO
CylaMU U IPyrMMU OpraHaMU peLIeHUsAM — aKTaM NPUMMEHEHU paBa;

® [OPUCIMKIMS NPUHYXKIEHUSA — BJIACTb FOCYAApCTBA MPUHYXAATh K COOJIIOEHUIO TTpaBa.

Cdepa sKcTpaTeppUTOPUATBHON IOPUCAVUKIIMU OIIPEIessIeTcsl IIPaBOBOM CHCTEMOII TocymapcTBa B
COOTBECTCTBMM C MCXKAYHAPOIAHbLIM IIPABOM. O6H_[€C IIpaBHUJIO, OIIMpAOIICECd Ha OCHOBHBLIC IPHWHIIMIIBI
MEXIYHAPOIHOIO MpaBa, COCTOUT B TOM, YTO I'OCYIapPCTBO OCYILECTBIISET MOJIHYIO IOPUCAUKIIMAIO B IIpEAEIax
CBOCH TEPPUTOPUU U OTPAaHUYEHHYIO — B OTHOILIEHUU CBOMX IpakJaH U OpraHU3aluii 3a pyoesKoM.

B ocHose SKCTpaTeppI/ITOpI/IaﬂLHOﬁ IOPUCOUKINU JICKUT HepCOHaJIBHbIﬁ NPUHIMII, 1 OHa ABJISICTCA
IPEUMYIICCTBEHHO HpeILHI/ICBIBaIOU_IefI. FOCYI[apCTBO BIIpaBe 00s13aTh CBOUX rpaxiaH M OpraHu3aluun
co0JII0IaTh €ro 3aKOHbl M B TOM Clydae, €CJIM OHM HaXOAsTCSl Ha WHOCTpaHHO#l Tepputopuu. [lpu
OIpeAeICHHBIX YCIOBHSIX MOXET OCYIIECTBIISITRCS U CyAeOHas opucaukius. YTo e KacaeTcs I0pUCIUKIINU
IIPUHYXICHWA, TO OHA OCYIICCTBMMA JIMIIb TOrJd, KOraa Cy6’I>eKT BCTYIIACT B Cd)epy MOJIHOM IOPUCONKIINN
rocygapcraa.

B cuny TepputopuaibHOrO BEpXOBEHCTBA TOCYJapCTBAa MHOCTPAHHOE MPaBO MOXKET AeHCTBOBATD JIMILb B
npenesax, IOMyCcKaeMbIX BHYTPEHHMM IipaBoM. I'ocymapcTBo He MOXKET TpeOOoBaTh OT CBOMX TpaxkKigaH U
OpraHu3alMii, HaXOASIIIUXCS 32 PyOeKOM, COBEpILEHUS AEHCTBUIM, 3aNIPEILIEHHbIX MECTHBIM ITPABOM.

npaKTI/IKa CBUACTCILCTBYECT O HaJIMYMU JABYX Oﬁ]]ll(IX NPUHIMIOB, OTHOCAIIMUXCA K PEryInpoBaHUIO
9KCTPaTEPPUTOPUATBLHOTO JeicTBUs mpaBa. [lepBbili COCTOUT B TOM, YTO MHOCTpPaHHOE IIPaBO MOXET
NEeNUCTBOBAThL B paMKax, oImnpecacsi€eMblX MECTHBIM IIPpaBOM, WM B COOTBETCTBHMMU C MEXAYHaApOIHBIMU
00s13aTeIbCTBAMI MECTHOTO rocyaapcCrBa. CornacHo JAPyroMy IIpUHIMAITY, HC€ IOMJICKUT IIPUMCHCHUIO
I/IHOCTpaHHBIf;I 3aKOH, HpOTI/IBOpC‘IaHH/Iﬁ OCHOBaM MCCTHOTI'O IIpaBa, OJaX€ €CJIM KOJUIMSUOHHBLIC HOPMbI
TIOCJIEIHEI 0 OTChIIAKOT K HEMY.

[IpusHaHue rocygapcTBa O3HayaeT INMPU3HAHUE M €ro IPaBOBOM CHUCTEMBI. DKCTpaTeppUTOpPUAIbLHOE
,E[eﬁCTBPIe AKTOB HCIIPU3HAHHOTO roCcyaapCTrBa AOIMYCKACTCA KaK MCKIIIOYCHUC. B Cy,E[C6HOI71 IIPaKTUKE TaKNEC
aKTbl NPU3HAIOTCA, €CJIM pCUb HACT 00 mux IOIPUMCHCHHUHN TOJIbBKO Ha TCPPUTOPUMH, Haxo;[;{meﬁc;l Ion
KOHTPOJIEM HENPU3HAHHOIO rocygapCTBa WJIW IPAaBUTEIABCTBA, WU TOJIBKO B OTHOILUCHUW BHYTPECHHUX OECJI
9TOI'0 rocyaapcTBa.

C IIOMOIIbIO HAITMOHAJIbHBIX 3dKOHOB M MCXKAYHAPOIAHLIX JOTOBOPOB IoCyaapCTBa o0ecrieunBaIoT Bce
0oJiee IMUPOKOE IKCTPATEPPUTOPUATBLHOE IECTBE BHYTPEHHETo npaBa. [[pyuMeHeHre THOCTPaHHOTO TTpaBa
obecrneyrBaeTcsl MECTHbIMU opraHaMu. OCoOeHHO BeJIMKa poJib B 3TOM JieJie MHOTOYMCIEHHBIX JOTOBOPOB O
MPaBOBOM OMOIIIN.

Tak, KoHBeHums ctpadH CHIC 1993 r. o npaBoBOM NMOMOLUM M NPABOBbLIX OTHOLUEHUSIX MO FPaXOaHCKMM, CEMENHbIM Y

YrofioBHbIM Aenam ob6s3ana yHaCTHUKOB NPU3HaBaTb U UCMOJMHATL PELLUEHNS CYA0B APYr Apyra Mo rpaxaaHCKMM U CEMEHbIM

nenam, a Takxe peLleHust No yrosoBHbIM Aenam o0 Bo3MelleHun yulepba (cT. 51)1. MonoxeHns 06 akcTpaTeppuTopranbHOM
LEeNCTBMN BCTPEYAIOTCS U B MHbIX BUAAX AOrOBOPOB2.

[IpoGieMa 3KCTpaTepPUTOPUATILHOIO ACCTBUS BHYTPEHHETO IIpaBa SIBHO HYXIACTCSI B OCHOBATEJIbHOM
MEXIYHapOOHO-TIPABOBOM  yperyaupoBaHuM. [IpeanpuHuUMaloTcsl BCe HOBBbIE IIONBITKM B 3TOM
HarpaBJiecHU. MHOIMe MeXIyHapoIHbIe OpraHbl TaK WM WHade CTAJIKWBAJIMCH ¢ JAaHHON IpoOJIeMoil, HO
pelrleHrss He Hanniid. M3 MHOTOCTOPOHHMX aKTOB MOXKHO Ha3BaTh MeXaMEpHMKAaHCKYI0 KOHBEHIIUIO O
IOPUCIMKINKA B MEXIYHAPOAHOM cdepe B CBSI3M C IKCTPATEPPUTOPUATILHOM AECTBUTENBHOCTHIO MHO-
CTpaHHBIX cyaeOHbIX peleHui 1984 r. Bemercsa pa3paboTka cooTBeTcTByIoIMX HOpM B paMkax EC. ITpoekr
pe3ononn  «DKCTpaTeppUTOpHaNbHasl IOPUCIUKLIMS TocygapcTB» moaroroBun B 1993 r. UWnctuTyT
MeXXIyHapoaHOro IpaBa. Bce 310, 0HAKO, JIUIIb ITepBbIe IAry K [eJId.
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I'nasa IX. MexayHapoaHoe nNpaBo
¥ BHYTPEHHee NMPaBo rocyaapcTs

§ 1. 3nayenue npoodIEMBI

B3aumoneiicTBre MEXIyHAPOIHOIO M BHYTPEHHETO ITpaBa roCyaapCTB MPUOOpPETaeT 0COOEHHO GOJIbIIOEe
3HaueHUEe B YCJIOBMSIX mIobanu3auuu. OcCyllecTBICHWEe MEXIYHapOAHBIM IPaBOM CBOMX (YHKIIMIA
BO3MOXKHO JIMIIB TPU TECHOM B3aMMOICHCTBUU C BHYTPEHHUM IIpaBoM TocymapcTB. C Ipyroil CTOPOHHI,
HOpMajibHOEe (PYHKLIMOHMPOBAHUE HALMOHAIbHBIX IIPABOBBIX CUCTEM 3aBUCUT OT B3aUMOMAEUCTBUS C
MEXIYHAPOAHBIM IIPaBOM. YTIJIyOJieHHE B3aMMOICHCTBUS MEXIYHAPOIHOIO W BHYTPUIOCYAAPCTBEHHOTO
IpaBa HOCUT XapaKTep OObeKTUBHOI 3aKOHOMEPHOCTH, KOTOpasi OTpaxaeT 0oJjiee 0OIIYI0 3aKOHOMEPHOCTh
— ymiy0OJieHre B3aMMOACCTBUS HAllMOHAJIBHOTO OOIIECTBAa C MUPOBBIM COODIIIECTBOM.

B npunsitoit Ha Cammute Tthicsuenetusi B 2000 r. Hexnmapauuu Thicstueaetuss OOH BoipaxkeHa
PEIIMMOCTD «YKPEIUISTh YBaskeHUE K IIPUHIIAITY BEpXOBEHCTBA ITpaBa, IpMYeM KaK B MEXKIYHAPOIHBIX, TaK 1
BO BHYTPEHHHMX jejax...»!. B 3ToM IoNOXeHMM Halllla BbIpaXKeHUE MIes eIMHCTBA MEXIYHAPOTHON U
BHYTpeHHe! 3aKOHHOCTH. OHA U3 BaXHEHIIUX XapaKTEpPUCTUK IIPaBOBOrO IOCYIapCTBa — IIpaBOMEpHast
BHEIIHSAS ToJUTHKA. [IpaBoBOe rocyaapcTBO IOJDKHO ObITh M MEXIYHapOTHO-IIpaBOBbIM. HerpaBoBbie
rocynapcta CoOII0Aal0T MEXIyHapOIHOE MpaBo JMIIb IO JaBJEHUEM OOCTOSTENbCTB. B MoBecTKy mHS
IOCTaBJIEH BOMPOC O CO3MAaHMM €IWHOIO €BPOINEHCKOro MpaBOBOIrO IpOCTpaHCTBA. PacTeT mpakTuyeckoe
3HaUCHNE B3aUMOJCUCTBUS MEXIYHAPOTHOTO M BHYTPEHHETO IpaBa HE TOJBKO UIS TOCYIAPCTB, HO TaKKe
11 PU3NYECKUX U IOpUAMYecKUX Jnil. Bce 3T0 moOyxKaaeT yaeauTbh 0co00e BHUMAaHUE paccMaTpUBaeMOM
npobaeme. PaHee HaM yxKe IPUXOOMIOCH 3aTparMBaTh 3Ty IPoOJeMy, IOCKOJbKY OHA CBS3aHa C caMoil
MPUPOIOI MEXAYHAPOIHOTO IpaBa.

§ 2. TeopeTnyecKue KOHIENINH

CooTHollIeHrE ABYX CUCTEM IIpaBa OIPEIessieTCsl B3aUMOAEHCTBUEM PETYIMPYEMbBIX UMU OTHOILIEHUIA.
IlepBoHauanbHO MEXIAYHAPOMAHOE IIPABO HE OKA3bIBAJIO BIMSHMS HAa BHYTPEHHee MpaBo. PelnaioiymM ObLIO
BIMSIHUE BHYTPEHHETO MpaBa, Kak oosiee pa3suroro. [1podiema npupieksia K cede BHUMaHUE JIUIIbL B KOHIIE
XIX B.

Cne,u,yﬂ B3rnggam r. Ferenq, pPan HeMeLuKnx 1opnucTos cd)opmynmposan KOoHUenuuio npumarta BHYTPpeHHero npaea,
OTBEYABLUYID WHTEPECaM BHELWHEN nonnTukn [epmaHum, roTtoBmBLUENCA K nepepeny mupa. A. LopH, Hanpumep,
paccmaTpuBan MexayHapoLHOe MNpaBO Kak BHELWHErocyaapCTBEHHOE MpaBo, HOPMbI KOTOPOro ABAAIOTCA IOPUANYECKUMMN
JNINWb B TOM Mepe, B KAKOW OHM BKJIIOYEHbI BO BHYTPEHHEE NpaBo!. 3Ta KOHUENUUS SBASETCSH HUTMIIMCTUYECKOW, NOCKOSbKY
oTpuuaeT ropungmnyeckoe cyuleCTtsoBaHMe MexXayHapoaHoro npaea.

Hurunucruueckass Teopusi ¢ caMOro Havaja IMoJIBeprajacb KpUTUKE B JIMTEpaType M He MojJaydyusia
pacripoctpaHeHus. TeM He MeHee ee peLUAMBBI BpeMsl OT BpeMeHM BcTpedaloTcsa. B cBoe Bpems A.S.
BHIIMHCKMIT OTCTAaMBaJI TEOPHUIO TIPHOPUTETa BHyTpeHHero mpasa?. Mopmyna A. LlopHa cI0BO B CIIOBO
BOCITPOM3BEIEHA M3paWIbCKUM fopuctoM A. JleBonTuHbIM?. Ho ropasmo BaxkHee TO, YTO B IPAKTUKE
TOCYyIapCTBEHHBIX OPTaHOB HAOJIOAAETCS TEHACHLIMS MPU3HABaTh (PaKTUUECKUI MPUOPUTET 3a BHYTPEHHUM
PaBOM.

B xonue XIX B. 6bu1a chopMynrMpoBaHa U KoHnenms gyaausma. CornacHo eif, MexXIyHapoJHOe MpaBo U
BHYTPEHHEE NEMCTBYIOT B pa3IMUHbIX cepax, MPeacTaBsioT cO00il caMOCTOSITeIbHbIE TTPaBOBbIE CUCTEMBI,
KOTOpEIE HE HAXOMATCs B comomumHeHnu®. Jlyanmsm HalleJa HamOoJjee NIMPOKOe NMPU3HAHUE B JTOKTPUHE.
Ero cTopoHHMKHM U B Hallle BpeMsI CUMTAIOT, YTO «(hOpMaTbHO MEXIYHApOIHOE U HAallMOHAJIbHOE TPaBO KakK
CUCTEMbI HUKOTIIAa He MOTYT BCTYITUTh B KOHMIUKT. MOXeT UMETb MECTO HEYTO MHOE, a UMEHHO KOH(MJIMKT
00513aTeJILCTB UJIU HECIIOCOOHOCTh rocygapCTtBa IoCTyImaTb BO BHYTPEHHEM ILJIaHEC TakK, KaK TOI'O Tpe6yeT OoT
HEro MEXIyHapOIHOE IIPaBo»>.

KOHHG]’[HI/IH Jyajin3mMa Haubosee MIPpaBUJIbHO OTPaXXa€T COOTHOLCHNEC MEXKAYHAPOAHOIO 1 BHYTPECHHETO
npaBa. Ee HemoctaToK BMAMTCS B HEKOTOPOW HEAOOLIEHKE B3aMMOCBSI3U ABYX cucTeM. HeciyyaitHo
CTOPOHHUKM AAHHOM KOHUENUMU HEPEeNKO HINYT MYTU IPEOJOJCHHUs] 3TOTO HEJOCTAaTKa M CIIOCOOBI
npeonojieHuss kosumauii. bonrapckuii topuct 1. PagoitHOB BBIABMHYJ KOHLEILWIO PEaTMCTUYECKOrO
Jyajini3Ma, B COOTBETCTBUU C KOTOpOfI HCO6XOZ[I/IMO HNCXOOUTh U3 TOI'0, YTO KOJUIM3UU B KOHECYHOM CYETE
PCIIAIOTCA B ITOJIB3Y MEKAYHAPOAHOIO ITpaBa, TakK KakK WHOM IOAX0d O3HaYal OBl ero OTpI/ILIaHI/Iel.

ITocne IlepBoit MyupoBoit BoMHBI aBcTpuiickuit ropuct I'. Kenb3eH chopmyarMpoBaia OCHOBbI KOHUENIIMH
MPUMATA MEKIYHAPOIHOTO NMPaBa, COTJIACHO KOTOPOM OHO BBICTYNAET B KAYECTBE BEPXOBHOTO MPAaBOIOPSIKA,
HE OrpaHUYE€HHOTO MHBIMM TPABOIOPSIAKAMU, U CaMO OMpenessieT cepy AeiCTBUSI BHYTPEHHEro MnpaBa. B
HalllU JHU Bce OOJIbIIIE aBTOPOB IMOJaraloT, 4YTO BO MMSI MHMpa MEXAYHApOIHOE COOOIIECTBO IOJIKHO



MpU3HATh NPUMAT MEXAYHApOIHOTO IIpaBa, BO BCSIKOM Cjydae MPU PACXOXICHWHM €Tr0o IPEeOITMCaHUuU C
HOpMaMM BHYTPEHHETO IIpaBa.

[IpencrapisieTcss HEKOPPEKTHOI ITOCTAHOBKA BOIIpoca 0 (POpMajbHOM IIpUMATe TOrO MM MHOIO IIpaBa.
Kaxmnoe periaet cBou 3agauu, B CBOEi 00J1aCTH 1 C TIOMOIIIBIO COOCTBEHHOI'O MEXaHU3Ma.

§ 3. B3aumoaeiicTBre MeXXIYHAPOIHOTO U BHYTPEHHETO MpaBa
B YCJIOBHSX IJ100a/IM3a 11N

Kak B oTeuecTBeHHOI, TaK U B 3apyOexkKHOM JIMTepaType 3a4acTyl0 BbICKAa3bIBa€TCSI MHEHME, COIJIACHO
KOTOPOMY «TJI00aTM3alisl CTUPAeT TpaHb MEXIy BHYTPeHHEW W BHELIHEH cdepoiil mesTebHOCTH, MEXITY
BHYTPEHHEN U BHEITHEN IMOJIUTUKOI»2. B 3TOM BUOMTCS omnpeneneHHoe rpeyBennderne. O6e chepsl TeCHO
MeperuIeTaloTCs, B3aUMOICHCTBYIOT, HO I'paHb MEXIy HUMM HE CTHpacTCS. AHAJIOTMYHBIC OTMEUYECHHBIM
B3IJIsSIIaM KOHIIEIIIMK CYIIECTBYIOT U B IOPMCIIPYIESHIINM, B TOM YHCJIC U B OTEYECTBEHHOM. YTBEPXKIAIOT, YTO
B YCJOBMSIX INIOOQIM3allMM KOHIIEMIIMS OOBEKTUBHBIX I'PAHUI] MEXIYHAPOJHOIO IMpaBa MOJDKHA OTOWTU B
npoiuwaoe. CeroaHst OHO co3JaeT MpaBa U 00s13aTebCTBAa HE TOJIBKO JUISI TOCYIapCTB, HO M HEMOCPEICTBEHHO
JUTSE GU3NIECKUX M IOPUINYECKUX JIUL, UMeeT MpsMOoe IeiCTBUe BO BHYTPUTOCYIapCTBEHHOM cdepe?.

CTOpOHHUKM OTMEUYEHHBIX KOHIICIIINA He MOTYT MTHOPHPOBATh O4YeBUOHBIC (DakThl. OHM MPHU3HAIOT,
YTO MEXIYHApPOTHOE IPAaBO MMEET MPSIMOE ACHCTBHE Ha TEPPUTOPUM TOCYIApCTBA C €ro CAaHKIMHU M KakK
COCTaBHasl 4YacTh HAalMOHAJIILHOM TNpaBoBOM cucTeMbl. Kakoe Xe 3To mpsiMoe nOeicTBUE, €CIU OHO
OCYILECTBIISIETCS] C CAHKIIMU TOCYyJapCTBa B KAUe€CTBE COCTABHOM YaCcTU €ro MpaBoBOi CUCTEMBI?

Ha camoM nenie BHyTpUrocyaapcTBEHHas paBoBasi CUCTEMa BOCIIPUHMMAET He MEXXIyHapoaHOe MpaBo
KakK 0co0yI0 CUCTEMY, a JIMIIIb CoAep:kaHWe ero HOpM. B pe3ysibTare COOTBETCTBYIONIIE HOPMBI COXPAHSIIOT B
MEXIYHapOOHOM IIpaBe CBOM cTaryc, He IMpeTeplieBasi KaKUX-JIM00 M3MeHeHWi. B cooTBeTCTBMU ¢ HUMU
CO3Iaf0TCSI HOPMBI BHYTPEHHETO IIpaBa. B 3TOM M cOCTOMT CyTh MPOIecca HHKOPIOPAIMH, BKIIIOUCHUSI HOPM
MEXIYHApOOHOTO TMpaBa B IIpaBO BHYTPUTOCYZAPCTBEHHOE. YICHMBIIMI  OOJBIIOE BHUMAaHUE
paccMmaTpuBaeMmoil npoosieme npod. P. MioiepcoH 3aMeTusI, YTO BKJIIOYEHME MEXIyHApOIHBIX HOPM B
MPaBOBYIO CUCTEMY CTPaHbl HE O3HAYAET, UTO JIEB CTAHOBUTCST KOTOM!. Byayun BKIIOUEHHBIMU B MTPABOBYIO
CHUCTEMY TOCYAapCTBa, MEXIYHApOIHBIE HOPMBI JIEUCTBYIOT KaK 4YacTh 3TOW CUCTEMBI M 00ECIIeYMBAIOTCS
MPUCYITAM UMEHHO 3TOM CHCTeMe MeXaHM3MOM. MexaHu3M AeHCTBHSI MEXIYHAPOTHOTO IIpaBa ISl 3TOTO
HEIIPUTOJICH.

[TpoGaemMa nHKOpIOpaIMy ropas3mo 0oJiee CI0XHA, YeM 3TO MOXET IToKasaThes. Hapsimy ¢ TeHaeHLmei K
WHTEpPHALMOHAIM3AlIMA WIM TeéMOTeHM3alliM HalMOHAJIbHOIO IpaBa HaOM0gaeTCs WM WHas TEeHACHLMS,
TeHIEHLMS K TeTeporeHu3aluyd IpaBa rocymapctB. Ilo Mepe Toro kKak MeXAyHapoIHOE IpaBO Bce
OCHOBaTeJIbHee 3aTparMBaeT BHYTpEHHee IpaBO, €ro INMpUMEHEHUE BCEe OCHOBATebHEe CTAJIKWBAETCS C
pasTUYUSIMU TIPABOBOI KYJIBTYPHI, IIPABOBOTO CO3HAHMS. B pas3IMyHBIX IIPaBOBBIX CHCTeMaX WICHTUIHEBIC
HOPMBI Jie-(haKTo MPpHOOPETAIOT He COBCEM OTMHAKOBBIN CMBICII. AHAIN3 CyIeOHOM IMPAKTUKY TOCYIapCTB I10
MPUMEHEHUI0 HOPM MEXIyHAapOIHOTO IIpaBa CBUIETEIBCTBYET O TOM, UTO 3Ta IIpaKTMKa HAIIOMHHAET
MepeBoJl UHOCTPAHHOIO TEKCTa, KOTOPbIA He MAECHTUYEH opuTrhHaidy. OOCTOSTENIbHO UCCieNoBaBllIas 3TO
sgBjieHue npodeccop yuubepcutera B TopoHTo K. KHoI nuiiiet, 4To «BHYTPUIOCYIapCTBEHHOE TOJIKOBaHUE
MEXIyHapOIHOTO TIpaBa He SIBJISIETCS BCIOMY OJAMHAKOBBIM...». B mijeane Mbl MMeeM €0 HU C YeM-TO
«IIETMKOM MEXIYHApOOHBIM, HM C YeM-TO IIeJIMKOM HAIIMOHAJBHBIM, a C TUOPHWIOM, BBIpaXKaIOIINM
OTHOIIEHUS MEXITY HUMI»Z,

DT0 sBIeHUE TIPEACTABISIETCS 3aKOHOMEPHBIM, ITOCKOJIBKY B IIPOTMBHOM ClIydae peaM3arus
MEXIYHApOIHBIX HOPM Ha BHYTPUTOCYIApCTBEHHOM YpOBHE Oblia Obl HeBo3MOXHOI. [Ipobiaema cocTouT B
TOM, YTOOBI PACXOXACHUSI HALIMOHATbHBIX CUCTEM HE BBIXOIWJIM 3a ONpele/ieHHbIE IPaHUIIbI, OCTABAJIUChH B
paMKax UCTOPUIECKH JOCTUTHYTOTO U MEXIYHAPOTHO TEPITMMOTO YPOBHSI.

MHunmmpoBaHHBIE MEXIyHApOAHBIM TTPAaBOM HOPMBI 3aHMMAIOT B TPABOBOI CHCTEME CTpaHbI 0coboe
MOJIOXKEeHMEe. DTO CKa3hIBaeTCsl, B YACTHOCTH, B TOM, YTO HU MCIOJHUTEIbHAS, HA 3aKOHOIATEIbHASI BIIACTh
HE MOTYT OTMEHUTb WM M3MEHUTb MX. MexXmyHapoaHble HOPMBI AEHCTBYIOT B paMKax HallMOHAJIbHOM
MPaBOBOIi CUCTEMbI, HO BMECTE C TEM HE yTPauMBarOT CBOEH CBA3U ¢ MexXayHapoaHbIM IpaBoM. O.W. TuyHoB
bopMyaupyeT 3TO MOJIOXEHME CJeAyIoIuM obpa3oM: «Bolinsg OGmaromapsi MHKOPIIOPAMKM B CHUCTEMY
POCCHUIICKOTO HAaIIMOHAJIBHOTO TIpaBa, OHU HE TEPSIOT MEXIYHAapOJHO-TIPABOBOTO KavyecTBa, T.e. OCTAIOTCS
YacThIO MEXIYHAPOIHO-TIPABOBOM CUCTEMBI»!. DTO 3HAYUT, B YACTHOCTH, YTO MPU X MPUMEHEHUH JOJKHBI
VUUTBIBATBCS TIpaBWJIa TOJKOBAaHMUS MEXKIYHAPOMHBIX HOPM, MEXIYHApOTHOE IIPaBO TAKXKE PETYIMpyeT
IeliCTBUE, MpeKpallleHue OeHMCTBUS M M3MEHEHHME COOTBETCTBYIOLIMX HOPM. DTU MOMEHTHI IPUOOGPETAlOT
oco0oe 3HaueHHe, KOraa BHYTpEHHEe IMpaBO HE BOCIIPOM3BOIMT COACpPXKaHME MEXIYHAapOAHON HOPMBI, a
JIMIIb OTCHLIAET K HEel.

Bce 2T Bompoch TMPUOOpETAIOT pacTyllee TMpakTMUeckoe 3HayeHue, O 4YeM, B YaCTHOCTH,
CBUIETENIbCTBYET cyleOHas mpakTuka. Eme B pemenun 1969 r. mo neny «JIéBeHGpay» DemepalbHbIi cya
OPI' ompenmenui: «MexXayHapogHBIE TOTOBOPHI HE YTPayMBAIOT CBOETO XapaKTepa IOTOBOPOB MEXIY



rocyaapcTBaMMu B pe3ysibTaTe MX TpaHchOpMallMyd B COCTaB BHYTpeHHero rpaBa». CorlacHo OCHOBHOMY
3aKOHY, OHOOPSIOIIMII HOTOBOP aKT MapiaMeHTa «CIYXKUT ABYM IIEJISIM: YIIOJTHOMOYHMBAET COBEpIICHUE
OKOHYATEIbHOM paTU(PUKAINN JOTOBOPa M MHKOPIIOPAIINIO JOTOBOPHBIX ITOJIOXKEHUI BO BHYTpEHHEE IIPaBo.
DTa NBONCTBEHHAs IieJib, OMHAKO, CIIOCOOHA BECTHM K MPUMEHEHMIO Pa3IMYHBIX METOHOB TOJKOBAHUS
JIOTOBOPHBIX TMOJIOXEHUI, C OOHOW CTOPOHBI, U COOTBETCTBYIOIIMX BHYTPEHHMX MOJIOXEHUI, C IPYTOil.
CornacHo TepMaHCKOM TpaBOBOM TpaaMlIUU, HET COMHEHMI B HEOrpaHWYEHHOW KOMIIETeHUMHU
HAIlMOHAJILHBIX CYIOB TOJKOBAaTh MEXIYHAPOMHbBIE JOTOBOPHI IMPU YCIOBUM, YTO JIOTOBOP B OCHOBHOM
OTHOCHUTCSI K YaCTHOIIPABOBOMY PETYJIMPOBAHWIO OTHOIICHWI MEXNY WHIWNBHIAMH IOTOBAPUBAIOIIIXCSI
CTOPOH»2,

[IpencrapnsieTcsi, 4YTO CKa3aHHOE CJIEAyeT MOHMMAaTh TaKMM OOpa3oM: CO3MaHHBIE B COOTBETCTBUU C
JIOTOBOPOM HOPMBI BHYTPEHHEro IpaBa, Kacarolluecs 4YacTHOINPABOBbIX OTHOLIEHUN (U3UYECKUX U
IOPUINYECKHUX JIML, CyA CBOOOJAHO TOJIKYET, KaK M APYrMe HOPMbI BHYTPEHHETO NpaBa. TeM He MeHee Takas
CBOOO/Ia HE MOXET BECTHU K pe3yJIbTaTaM, MMPOTHUBOPEYAIIIMM COJIEP>KaHUIO IOTOBOPA, KOTOPOE OMpeAesisieTCs
Ha OCHOBE MEXIYHApPOOHBIX IPABWJI TOJKOBAaHWS. 3aciy:XKMBacT BHHUMAHUS, YTO TaKHME OpraHbBI, KakK
EBporreiickuii cyn o mpaBaM 4deioBeKa U EBporeiickass KoMUCCHs 110 TIpaBaM YeJIoBeKa, IPeayIpeXaaloT O
MPOSIBJICHUU OCTOPOKHOCTH, C TE€M YTOOBI CyIbl HE TOJKOBaJIud HOTOBOPHI JIMIIIbL B COOTBETCTBUU C
MOHSATHUSIMU KX COOCTBEHHOTIO BHYTPEHHETO IpaBal.

I'paHb MexXay MEXIYHApOOHBIM W BHYTPEHHUM IPAaBOM HE CTUPAETCs, MOCKOJbKY 3TO NMPUBEIO ObI K
HapyLIEHWIO X HOPMaJIbHOTO (DYHKIIMOHUPOBAHMS. Y KaXKIOW M3 3TUX MPABOBBIX CUCTEM CBOsI TIPUPOJA,
CBOSI chepa IEeHCTBUSI, CBOM OOBEKT PETyJIUPOBAHUS M CBOM MeXaHW3M AeicTBUs. [IponcxoauT yriayoieHue
B3aMMOJICHCTBUS OBYX IPABOBBIX CHMCTEM, a HE CTHpaHUE TPaHUIl MEXIYy HUMHU. DTO IONTBEpPKIACTCS U
OIBITOM TaKO# pa3BUTOI MHTETpallM, KaK Ta, YTO MMEET MeCTO B pamKax EBporeiickoro coro3a.

IIporiecc, pa3BUBarOIIMICA B MOJUMTUYECKON 00JACTU, OTAMYAETCS OT INIOOAJIM3allMM B COLMAIbHO-
5KOHOMUYECKOI cdepe. YpOBeHb €MUHCTBA B TIEPBOIA CYIIECTBEHHO HUXKe. ['ocymapcTBa COXpaHSIOT CBOIO
CaMOCTOSITENIbHOCTh. [103TOMy B OTHOIIIEHWM TOCYIApCTB M WX TIPABOBBIX CUCTEM 0oJjiee TOUEH TEPMUH
«MHTepHAUMOHATM3aNT». VIHTEepHAIMOHAIM3ANAA O3HAYAaCT MPEXIE BCEro COMMKCHME MOJMTHUICCKUX U
MPaBOBEIX  CHUCTEM  TOCYHApCTB,  VIIyOJIeHME WX  B3aMMOICHCTBUS,  B3aMMHOTO  BIWSTHUSA.
HMHrepHanoHanu3ays rocygapcTBa B OCHOBHOM OIIpelesisIeTCsl INIodaM3aiyeil 5KOHOMUKM M IPYTUX
cdep xu3Hu obuiectBa. Ho BMecTe ¢ TeM Ha Hee OKa3bIBalOT BJIMSIHUME W HMHbIE (DaKTOPbl, B TOM YMCIIE
npucyle uMeHHo noautuke. Ha mepBom Mecte, pasymeeTcsi, CTOSIT MHTepechl Oe3omacHocTu. HamexHo
obecreynTbh CBOIO 0E30MMaCHOCTh TocyJapcTBa MOTYT JIMIIb COBMECTHBIMM ycwiusiMu. HamanmeHwe
TEepPOPHCTOB Ha 00BeKTHI B Hblo-Mopke M BalIMHTITOHE IPOIEMOHCTPHPOBATIO 3TO OGCTOSTEIHLCTBO
0COOCHHO YyOemuTeIbHO. TOIBKO COBMECTHBIMU YCHIMSIMU MOXET OBITh OOSCIIEYeHO YIIpaBIeHNE CUCTEMOM
MEXIYHAPOIHBIX OTHOILIEHUIN 1 MTPABOIIOPSAIOK B HEH.

I'moGanuzaius MNposiBAsieTcs] B HMHTEPHANMOHAIM3ANMM BHYTPEHHEro mpaBa TOCYdapCTB, KoOTopas
MpeacTaBisieT co00i OfAHY M3 IJIaBHbIX TEHACHLMI pa3BUTUsI 3Toro mpaBa B XXI B. EmMHCTBO MHUpPOBOro
COOOIIECTBa, YIPOYEHUE B3aMMO3aBUCUMOCTM TOCYIApPCTB IMKTYIOT HEOOXOAUMOCTh TOTO, YTOOBI
COLIMATbHO-3KOHOMMYECKNE U TIOJIUTUKO-IIPABOBBIE CHCTEMBI TOCYIapCTB OBUTM COBMECTUMEI I CIIOCOOHBI
B3aMMOJICCTBOBATH APYT C IPYTOM U C TJI00aJTBHOM CHCTEMOM TOCYIapCTB B 1IEJIOM B KAUeCTBE €€ COCTABHBIX
yacteit. [IpobaeMa peliaeTcs B IpoIecce B3aUMOICHCTBYS MEXIyHAPOIHOTO M BHYTpeHHETOo IpaBa. Bo nms
o0ecrieyeHus1 eAMHCTBA MEXIYHAPOIHOTO COOOIIECTBA TOCyIapCTBa OIKHbI TOMYMHSTHCS YCTAHOBJIEHHOMY
VMU TIOPSIIKY, KOTOPBIA SBISIETCS COLIMAIbHO, MOJUTUYECKU HEOOXOAUMBIM. DTO KacaeTcs NeSITeIbHOCTU He
TOJIbKO MEXIyHapOAHOW, HO W BHYTPUTOCYIApCTBEHHOW B TOWl Mepe, B KOTOpOW OHa 3aTparvBaer
MEXIYHapOIHBIC OTHOIICHHUS.

Ob6ecrieueHNe TOTOOHOTO TOJIOXKEHMS TpeOyeT IMIPpU3HAHMS IIPUOPUTETA MEXIYHAPOIHOTO IIpaBa KakK BO
BHEIIHEW, TaK ¥ BO BHyTpeHHeil moiutuke'. CormacHo BeHCKOM KOHBEHLMM O TIpaBe MEXIyHApOIHBIX
JIoroBopoB 1969 T., «Y4acTHUK HE MOXET CChLIaThCs Ha TIOJIOXKEHUSI CBOETO BHYTPEHHETO MpaBa B KaueCTBe
oInpaBIaHus HEeBBLITIOJHEHUSI UM AoroBopa...» (cT. 27). MexayHapoaublii Cyn OOH cuurtaeTt, 4to sBIsSeTCS
«OCHOBHBIM TIPUHIIMIIOM MEXIYHAapOJHOTO TIpaBa TO, YTO OHO IIpeBaJMpyeT Haj BHYTPEHHUM IIPaBOM
rocynapcts»2. Peub MaeT He 0 MpUMaTe MeXIYyHApOAHOIO MpaBa HaJl BHYTPEHHUM B LI€JIOM, a O MPHOPUTETE B
00J1aCTAX, CBA3AHHBIX C MEXKIYHAPOIHBIMA OTHOMEHHAMHA. OOOCHOBAaHHOCTD ITOJOOHOTO ITOJIOKEHMS ¢IBa JIN
MOXET BBI3bIBaTb COMHEHMS. [1py MHOM IOJI0XKEHNUM TOCYIapCTBO MOIJIO OBl CBOMM 3aKOHOM OTMEHSTb IS
cebs1 00s13aTeNIbHYIO CHTy HOPM MEXIYHApOIHOIO IpaBa M, CJIeA0BaTeIbHO, TTOCIeIHEE IepecTalo Obl ObITh
MPaBOM.

Ycrae CHIT B kayectBe ogHoro wu3 npuHOUNoB CoapyxXecTBa YKa3bIBaeT «BEPXOBEHCTBO
MEXIYHApPOOHOTO IIpaBa B MEXIOCYIapCTBEHHBIX OTHOIIeHUSX» (cT. 3). UTo Xe KacaeTcs IpHOpHUTETa
MEXIYHapOOHOTO IIpaBa BO BHYTPEHHE IIpaBoBoil cucTeMe, To He Bce cTpaHbl CHI™ oka3amrch TOTOBEI €ro
MPU3HATb.

B nenoM HaGmomaeTcsl TEHACHIMS K YCUJICHHUIO POJIM MEXIYHapOIHOIO IpaBa B (yHKIMOHUPOBAHUM
MPaBOBBIX CHUCTeM TocyaapcTB’. OHO OKa3bIBaeT BIMSHHME HaKe Ha Haubojiee KOHCEPBATUBHBIC MPAaBOBbIC



cuctembl. OCOOEHHO OHO OIIYTUMO, Pa3yMeeTcs, TaM, Ilie BHyTpEHHee MpaBo 3aTparuBaeT MeXIyHapOaHbIe
CBA3U. TaK, 6pI/ITaHCKI/I€ Cydbl, CCbLIAACh HAa MCXKIAYHAPOAHOC IIPpaBO, padWKaJlbHO HU3MCHHWIIN 00OBIYHOE
IIpaBO CTpaHbI, KaCalolIceCsa I/IMMYHI/ITeTal.

Baxxubpim (baKTOpOM pocta poOJIM MCEXIAYHAPOAHOIo IIpaBa B (bYHKHI/IOHI/IpOBaHI/II/I HallMOHaJIbHbBIX
MPABOBBIX CUCTEM ABJISIETCA TO, YTO UHKOPIIOPUPOBAHHBIE HOPMBI PETYJIUPYIOT OTHOLLIEHUS, KOTOPBIE paHee
OBLIN M30JIMPOBAHBI OT MCXKIAYHApPOJAHOIO IIpaBa. HOCJ’IG,Z[HGG CTaJIO HEITOCPEACTBCHHO 3aTparnBaTh IpaBa "
MHTepechl (pU3NYECKUX U I0pUINYecKUX Jull. M yem OoJjiee pa3BUTO BHYTpPeHHEE IpaBO rocyaapcTBa, TEM
boJtee HYXIacTCA OHO BO BSaI/IMO,E[CfICTBHI/I C MCKIAYHAapOIHbIM IIPpaBOM.

HOIL BIMAHUCM MCXKIAYHAPOOHOI'O IIpaBa IIPOUCXOJAT BaXHbIC HM3MCHCHMA BO BHYTPCHHEM IIpaBC.
HawuGosee nmoka3aTebHbBI B 3TOM IIJIaHE HOPMBI O IpaBaxX 4yeJioBeKa, oOpa3yloliye OCHOBY KOHCTUTYLIMI.
an/IHI/IMaIOT Cd 3aKOHbI, IPU3BAHHbLIC o0ecreuYnThb peain3aliiio MEXIAYHApOAHLIX HOPM. B kauectBe
IIpuMepa MOXHO YyKas3aTb pOCCPIfICKI/Ie 3aKOHbI O MCXKIYHApPOAHLIX OJOroBopax, O MCEXIYHAapOAHLIX U
BHCITHEOKOHOMUNYECKUX CBA3AX Cy6’beKTOB (DCI[CpaL[I/II/I, O KOHTMHEHTAJIbHOM menbdpe, 00 NMCKITIOYNTEILHON
3KOHOMMYECKOI 30HE.

Poct BiuMsiHMS MeXIyHAapoOOHOro IIpaBa Ha IIpaBO TOCYOApCTB IIOPOIMJI TEHIOSHIIUIO K
KOHCTUTYLMOHAIU3AUM MEXAyHAapoAHOTro TipaBa. Bce Oosbliee 4YMCIO KOHCTUTYLIMUA —coaepxkaT
MOJIOXKEHUSI, TTOCBSIIIEHHBIE MEXXIyHApOIHOMY MpaBy M IpU3BaHHBIE 00ECIIEUUTh €ro peannsamuio. boiee
TOTO, MHOI'MC N3 HUX YCTAHABJIMBAIOT IPUOPUTET MCKAYHAPOAHO-IIPABOBBIX HOPM.

OT BHYTpEHHEro MpaBa B pacTylleil Mepe 3aBUCUT HOpMajabHOEe (DYHKLIMOHUPOBAHUE MEXIYHAPOMTHBIX
CBSI3CH, 1a M MEXKIYHApOMXHOM CUCTEMEI B IesioM. OTcTaBaHME BHYTPEHHETO MpaBa OT TpeOOBaHWII BpeMeHU
CITOCOOHO IIOPOJUTHL BECbMaA CEPLE3HBIC MCKAYHAPOAHLIC HOCJ'ICZ[CTBI/ISIZ.

HMHTepHanoHanu3anys TpaBa TOCYIapCTB MEpPEIUIeTaeTCd C AOMECTHKALUedl WM WHTepHAIU3auuei
(umMeHHO MHTepHaIM3amMei. — H.JI.) mexmyHapogHoro rnpasa. Bce 6ofibliiee 4YMCIO MEXAYHAPOAHBIX HOPM
MHKOPITIOPUPYETCSI BHYTPEHHUM IIPABOM U TaM O00peTaeT CBOe MOJIHOe 3HaueHue!. BHyTpurocynapcTBeHHbII
HpaBOBOﬁ MEXaHU3M BBIABUTACTCA Ha HepBblfI ITaH B MMOBCEAHEBHOM OCYHICCTBJICHUU MECXKAYHaApOIHOIO
npaBaz. 33,[[3‘{3. o0ecIieyeHusI MCXKIAYHAPOOHOIO ITpaBomnopdaka nepecraia OBITh 3aJa4eil NCKIIIOYMTEIbHO
MEXKIAYHApPOAHOrO ITpaBa, OHa cTajia 3aa4ei U HallMOHAJIbHbBIX ITPABOBLIX CUCTEM.

BSaI/IMOI[efICTBI/Ie MeMYHapOLIHOﬁ 1 BHYTPCHHUX IMMPaBOBLIX CUCTEM OCYIICCTBJIACTCA Ha BCEX YPOBHAX,
BKJIIO4Yasda IMPpaBOCO3HAHMUEC WM OPraHM3allMOHHO-IIPABOBLIC MeXﬁHI/ISMI:I3. MG)K,Z[YHaDO,ZEHOC IIpaBO OKa3bIBA€T
CYHIECCTBECHHOC IOPUINYCCKOC BIMAHME HaA CbYHKL[I/IOHI/IDOBaHI/Ie BHYTPCHHCETO IIpaBa, Ha MPOLECCC IMMPUHATHUA
pellleHnii KakK TpU CO3JaHMU, TaK M MpU TpUMEHEHUM mpaBa. [IpuHuMas pelleHue, rocylapCTBEHHbIE
OpraHbl YYUTBIBAIOT UX MEXIYHAPOAHLIC IMOCICACTBUA. HOprI MCEXKIAYHAapOAHOro mnmpaBa HEPCAKO CJIyXKaT
00pa3LoM JJ1s1 MPaBOBOTO PeTyJIMPOBaHUSI BHYTPU CTPaHbI U T.J.

HPOHCCCLI WHTCpHAIMOHAJIN3AallMM TIpaBa rocyaapCtB M AOMCCTHUKaALlMM MCEXKXIAYHAPOIAHOTI'O IIpaBa IIO0
TEMIIAM pPa3BUTHUA CYLICCTBCHHO PA3JIMYalOTCA OT PErMOHA K PCIMOHY M OT IoCyaapCTBa K rocygapcCrBy.
Haubonbuii mporpecc 1I0CTUTHYT B PETMOHE €BPOIEMCKOM MHTETpallM, IO OMbITY KOTOPOI MOXKHO CYAUTh
1 0 [J100aIbHOM IEPCIIEKTUBE?.

B IIPAKTUYCCKOM ILJIAHE Haunbosee OCTpO CTOMUT npo6neMa TapMOHHM3allMMU MCEXKXIAYHApPOAHOIO M
BHYTPCHHCTO ITpaBa. I‘apmonusauml COHCVICTBYCT COBCPIICHCTBOBAHNIO BHYTPECHHECTO ITpaBa U obecrieunBaeT
3(1)(1)6KT MBHOCTb IIpaBa MCXIYHApOIHOIO. HOBTOMy JOCTUXKCHME T'apMOHM3AallMM — OJHO M3 IJIaBHbIX
HaHpaBJICHI/II))I COBEPILICHCTBOBAHUA HaL[I/IOHaJIbHOI;)I HpaBOBOfI CUCTEMBI.

CBUOETENBCTBOM TOMY MOMYT CAyXWUTb Matepuanbl npoBegeHHon B KueBe B 1998 r. Hay4yHO-MpakTU4eckom
KoHdepeHunn «MpobnemMbl rapMoHM3auMn 3akoHoAATENbCTBA YKpauHbl C MeXAyHapOAHbIM MpaBoM». BbicTynas Ha
KoHdepeHunn, TMpencepnatens BepxoBHoi pappl YkpauHbl O.M. TkayeHKO MOAYEPKHYN «UCKIIOYUTENBHO BbICOKYIO
aKTyaNIbHOCTb NPO6EMbI FaPMOHU3aLMKW». 10 ero MHEHUIO, NPaBoBYO pedopMy Ha YKpanHe HEBO3MOXHO OCYLLECTBUTL 6e3
yyeTa TpeboBaHN MeXAyHAapPOAHOro Npasa.

Henb3a He OTMETUTb U MHEHWE, COMNacHO KOTOPOMY MPU COBPEMEHHBIX YCNOBUSX HU OAMH 3aKOHOMPOEKT HE AO0MKEH
paccmaTpmBaTtbCAa KOMUTETOM BepxoBHOM pafbl, «€CAM OH He COMpOBOXOAETCA KOMMETEHTHbIM (M HE3aBUCUMbIM)

3KCNEPTHBLIM 3aKNOYEHNEM, B KOTOPOM Obln 6bl AETaNbHO PACCMOTPEH BOMPOC O COOTBETCTBMM 3TOr0 3aKOHOMPOEKTa
MexayHapoaHbIM 06a3aTenbcTam YKpamvHbl».

Oco0BIM BHIIOM TapMOHM3AINHU SIBJIAeTCS YHUGUKAIMS BHYTPSHHETO IIpaBa, T.¢. BKIIOYCHNE B IIPABOBBIC
CHCTEMBl OJMHAKOBBIX HOpM. HaunboJiblliee pa3BuTHE OHA ITOJIyYMyIa B MEXIYHApOIHOM YacTHOM IIpaBe, a
TaKKe B CIICIMATbHBIX OTPACISIX MpaBa, PEeTYIUPYIOIINX TPAHCIIOPT, CBA3b U Ap. OCHOBHBIM MHCTPYMESHTOM
YHUGDUKALMKA CITyXKaT MEXIyHapoaHble noroBopbl!. Hanbosee 3HauMTeIbHBI MacIITaObl TAPMOHM3ALUN 1
yHU(PUKAIMM B paMKaX WHTErpallMOHHBIX o0beauHeHuit. YcraB CHIT mpemycmartpuBaeT cOMMKeHUE
HallMOHAJIBHOIO 3aKoHojaTenbcTBa (cT. 20). JlocTuraercs sTa 1eab MyTeM 3aKJII0YeHUsI MHOTOCTOPOHHUX U
JIBYCTOPOHHUX JOTOBOPOB. BaXkHyl0 poJib UrparoT MOIEIbHbIE aKThl, MPUHUMaeMble MexXIapiaMeHTCKON
Accambieeii?,

TakoBbI O0IIIME TTOJIOXKEHMST, OTHOCSIIHNECS K B3aMMOJEHCTBUIO MEXIYHAPOIHOIO M BHYTPEHHETO TIpaBa
B YCJIOBUSIX I100aiu3anuu. PaccMoTpuM Tenepb, Kak peryJupyeTcs 3TO B3aMMOIEHCTBYE MEXKIyHAPOIHON 1
HaIMOHAJTBLHBIMU TIPABOBBIMU CUCTEMaMMU.



§ 4. MexaynapoaHoe npaBo
0 B3aMMOJIEIICTBUH C BHYTPEHHUM NPABOM

B cooTBeTcTBMM ¢ NPUHLIMIIOM CYBEPEHHOIO PAaBEHCTBA IOCYHAPCTB KaXJIO€ TOCyIapCTBO CBOOOMHO
BBIOMPAET CBOIO MTPABOBYIO CUCTEMY U, CIIEOBATEIbHO, OTMPENEsieT MOPsII0K B3aUMOIECTBUSI CBOETO TTpaBa
¢ MeXayHapoaHbiM. BMecTe ¢ TeM NMPUHIUII CyBEPEHHOI'O PaBEHCTBA OIPEIEIsieT, YTO KaXI0e TOCYIapCTBO
00513aHO BBIITOJIHATD MOJTHOCTBIO M IOOPOCOBECTHO CBOM MEXKITYHAPOIHbIE 00sI3aTEIbCTBA.

B coOTBeTCTBUM C TPUHIIUIIOM ITOOPOCOBECTHOTO BEITIOJTHEHUS 00S3aTEIbCTB IO MEXIYHAPOTHOMY
MpaBy TIPA OCYIIECTBICHUM CBOMX CYBEPEHHBIX IIpaB, BKJIOYAsl IPAaBO yCTaHABIMWBAThb CBOM 3aKOHBI U
aIMUHUCTPATUBHBIC TIpaBMJIa, TOCYJApCTBA COOOPa3yIOTCSI CO CBOMMHU MEXIYHAPOTHO-ITPABOBLIMU
00s13aTeIbCTBAMMU.

HUcxons u3 ckazanHoro, MexayHaponubiii Cyn OOH yTBepxmaeT: OCHOBHBIM —IMPUHIMIIOM
MEXIYHAPOAHOIO IpaBa SIBJSIETCS TO, YTO OHO IMPEBAIUMPYET Hajl BHYTPEHHUM IIpaBOM rocymapcTs!. Dro
MOJIOKEHUE OECCIIOPHO B OTHOIICHUM PELICHMS BOIPOCA O COOTHOIICHUM IBYX IIPABOBBIX CHUCTEM B
MEXIyHapOoIHOM cepe, HO OHO He KacaeTcs ero pellieHus BO BHYTpeHHEM IIpaBe.

CoracHO MeXIyHapoAHOMY IIpaBy, B Cly4ae pacXOXACHUs MEXIYyHAapOOHOIO oO0s3aTe/JIbCTBA WU
HAIlMOHAJILHOTO TIpaBa TOCYIApPCTBO HE MOXKET CChUIATbCS B KauyeCTBE OIpaBIaHUsS HEBBITOJIHEHUS
00s13aTeIbCTBA Ha CBOE MpaBo?. McKimoueHue COeaHo JIMIIb Il Cydasi, KOTaa Corjlacue rocyaapcTBa Ha
00513aTeIbHOCTh TOTOBOPA OBLIO BBHIPAXXEHO B HapyIlIeHUE IMOJOXEHMS BHYTPEHHETO IIpaBa, Kacalollerocs
KOMIIETeHLIMY 3aKJII09aTh JOTOBOPEL. [Ipy 3TOM HapylleHME ITOKHO OBITH IBHBIM M KacaThCsl HOPMBI €ro
BHYTPEHHETO TpaBa 0c000 BaXKHOTO 3HaUeHMS. ['ocynapcTBO MOXKET CChIJIAThCS HA 3TO OOCTOSITENIbCTBO KakK
Ha OCHOBaHME HeleiCTBUTEIbHOCTHU €T0 COrJIAcHs’.

CiieioBaTe/IbHO, JIMILbL Ipyboe HapylleHMe KOHCTUTYLIMOHHBIX HOPM, ONpEAEJISIOIIMX KOMIIETEHIIUIO
TOCYIapCTBEHHBIX OpPraHOB B OOJIACTH TIPUHSITAS MEXIYHAPOOHBIX O00SI3aTCIBCTB, MOXET CITYKUTh
OCHOBaHMEM JUIS OTKa3a OT JO0ToBopa B 1iejioM. [IpoTuBOpeuYre ApyruM HOpMaM, Aaxke KOHCTUTYLIMOHHOTO
MpaBa, TaKUM OCHOBAaHMEM CIYXUTh He MOXeT. B 3THX MOJOXEHMSIX HAIUIO OTpakeHWe W3IaBHA
MPU3HAHHOE IMPAaBWIO, B COOTBETCTBMM C KOTOPBIM MEXIYHAapOIHOE IIpaBO BO3jIaraeT Ha IOCYIapCTBO
00s13aTeNIbCTBA, a MOPSIIOK MX pean3alliid BHYTPHU CTPaHBEI ONpeessieTcs HAIIMOHAJIBHBIM IIPaBOM, €CITU
HMHOE He OTOBOPEHO B MEXXIyHapOAHO-IIPaBOBOI HOpMe'.

BMecTte ¢ TeM 1o Mepe pocTa yucia HOpM, peau3alius KOTOPhIX IPOMCXOAUT Ha HallMOHAJIbBHOM YPOBHE,
MOSIBJISIIOTCSI HOBbIE 0COOEHHOCTU. Peanuzalius, HampuMep, MEXIyHAPOIHBIX HOPM O IpaBax yejoBeKa, O
HEKOTOPBIX BUIAX IPECTYIUICHWIA HEBO3MOXHa 0e3 M3IaHWsS COOTBETCTBYIOIIMX 3aKOHOB. B pesymbrare
rocyaapcTBO, MPUHUMAsI TAKME HOPMEBI, OepeT 00s13aTeIbCTBO U31aTh COOTBETCTBYIOLIME 3aKOHBI. M3naHue
MIPOTUBOPEYAIIET0 UM 3aKOHA JaeT OCHOBAaHUS [IJIS1 IIPOTECTA U AaXe [Jisl MIPUHSITUS KOHTPMEDP CO CTOPOHBI
IPYTUX TOCYyHapCTB, IIPEXIe BCEro TeX, YbM MHTEPEChl HEMOCPEACTBEHHO 3aTpPOHYTHL. IIpuMepoM MoXeT
CIyXWTb 3asiBiieHne ['ocynapctBeHHO# Jymbl PD ot 6 utons 1994 1. B ¢BsIi3u ¢ IpuHATHEM B JIaTBUM 3aKOHA
0 rpaxkJIaHCTBE.

B o6111eM TOCYnapcTBO JODKHO CTPOUTH CBOIO MPABOBYIO CUCTEMY TaKMM OOpPa3oM, YTOOBI OOECTIEYUTh
BBIIIOJIHEHUE MEXIYHAPOAHBIX 00s13aTelbcTB. MHUpP M MEXIYHAPOAHBIA IIPAaBOMOPSAOK MOTYT ObITh
obecreueHbl IIpU YCJIOBUU, YTO B TOCYIAPCTBAX YIBEPAMUTCS AEMOKPATUYECKOE IIPaBIeHUe, OCHOBAHHOE Ha
YBaXXEHUU IIpaB YeJloBeKa M TOCIIOACTBe IpaBa. JleMoKpaTusi M 3aKOHHOCTb B MEXIYHAapOIHOM >KWU3HU
HEBO3MOXHBI 0€3 IEeMOKPAaTUX 1 3aKOHHOCTH BHYTPU T'OCYIapCTB.

Cyl1iecTByIOT 0coOble ciayyau B3aUMOJCHCTBUS MEXAYHAPOOHOTO M HalMOHadbHOro mpaBa. K Hum
OTHOCSTCSI TIpeXKIe BCEro MHTETpallMOHHBIC IPaBOBBIE CHUCTeMbl. Hambonee pa3BUTON M3 HUX SIBIISICTCS
cucreMa EBpomneiickoro coio3a. JIpyruM oOcCOObIM CjydyaeM MOIYT OBbITh MMPHbIE IOrOBOpPHL. MupHbIE
IIOTOBOPEHI 1947 T. comepsKaay LEbIi P MOJIOKEHI, 00SI3bIBABIIINX HECIIINE OTBETCTBEHHOCTD 34 arPECCHIO
rocyaapcTBa OTMEHUTh aHTUIEMOKPATUYECKOE 3aKOHOIATEIbCTBO U IPUHATH 3aKOHBI, HEOOXOOUMBIEC IS
JEMOKpPaTUYECKUX ITPe0Opa3OBaHMUIA.

§ 5. BHyTpeHHee npaBo
0 B3aHMOJIEICTBIM ¢ MEXKIYHAPOIHBIM IPABOM

BHyTpeHHee TmpaBO ymensieT Bce OoJjiblliee BHUMAaHWE PENIEHWIO BOIPOCOB B3aUMOICHCTBUS C
MEXIYHapOOHBIM IIpaBoM. [Ipy 3TOM OHO TakKxKe MCXOOUT M3 TOTO, YTO OIpelIe/icHNE METOIOB pean3alni
MEXIYHApPOIHBIX 00s13aTeIbCTB Ha HAIIMOHAIIBHOM YPOBHE OTHOCHUTCS K KOMITETCHIIMH TOCYIapCTBa.

OCHOBBI B3aMOJIEHCTBUSI OTPEAEISIIOTCS KOHCTUTYLIIMOHHBIM MPaBOM. AHAJIU3 3TOTO TMpaBa U MPaKTUKU
ero IpUMEHEHUs] TOATBEpPXkKIaeT, 4YTO MeXaHUM3M JEWCTBUS BHYTPEHHEro IIpaBa HEMNpPUIOACH s
PeryJMpoBaHUSI MEXIYHAPOIHBIX OTHOIIEHUM TakK e, KaK MEXIyHapodHOe TIpaBO He CIOCOOHO



peryaiupoBaTh BHYTPUOOILECTBEHHbIE OTHOIIEHUS. [To3TOMy BbIpaXkeHUE <«HEMOCPEACTBEHHOE NeUCTBUE
HOPM MEXAYHApPOIHOIo IpaBa» B IMPABOBOW CUCTEME CTpaHbl HOCUT YCIOBHBIM XapakTep, O3Hauyasi, 4To
coJiepKalluecsl B 3TMX HOpMax MpaBuja MOAJIeXaT HeMOCPEACTBEHHOMY MPUMEHEHUIO TTOC/Ie TPUJaHUs UM
COOTBETCTBYIOIIEH IOPUANYECKON CUJIBI BHYTPEHHUM IIPABOM.

Bricka3biBaeTCsT MHEHME, YTO KOHCTUTYLIMM HEKOTOPBIX TOCyIapcTB, HanmpuMep ®paHInM, TTPpU3HAIA
npuMaT M HEMOCPeACTBEHHOE AeHCTBHE MEXIyHapogHOro mnpasa. JlyMaeTcs, 4yTO 3TO HE COBCEM Tak.
KoHcTuTyuuu He Mpu3HaIM SIKOOBI CYIIECTBYIOIIMI MTpUMaT MEXIyHApOJHOTO TpaBa, a caMU YCTaHOBUJIU
ero. HpIMu cioBamMu, pellieHWe 3TOro BoIpoca — AeJI0 HAllMOHAJIbHOTO IIpaBa.

Takum o0pa3oM, I TOrO YTOOBI OBITh CIOCOOHBIMM PETrYyJIMPOBATh OTHOLIEHUSI C YYaCTUEM
GUBNYECKNX U IOPUINYECKUX JIML, COoAepXKalluecs B MEXIyHapOJHOM IpaBe MpaBuia JOJIKHBI BOMTU B
MpaBOBYIO CHUCTEMY CTpaHbl B YCTAaHOBJIEHHOM €l0 TOpsiAKe. OTOT MpOLEecC 3a4acTyldo HMEHYIOT
Tpancopmanueii, UMesi B BUIY NpeoOpa3oBaHME HOPM MEXAYHApPOIHOIO IMpaBa B HOPMBI BHYTPEHHETO
npaBa. Ha camom ke aejie HopMa MeXIyHapOAHOTO MpaBa He Mpeodpas3yeTcsi, OHa COXpaHSEeT CBOil cTaTyc.
A BOT ee comepXaHMIO, IIPaBIIIY IIPUIAETCS CTaTyC HOPMBI HAllMOHAILHOTO ITpaBa. COOCTBEHHO, peUb HIIET
00 MMILIEMEHTAIMH MEXXTyHAPOAHOU HOPMBbI C TIOMOIbIO BHYTPEHHETO MpaBa.

Takum obpazom, TepMUH «TpaHCopMmaLus» yciaoBeH. [Tob30BaThCs UM MOKHO JIUIIL ITOTOMY, YTO OH
IMpoKOo MpusHaH. TpaHchopmals MOXeT ObITb 00LIel M MHAuMBUAYaldbHOM. IIpu oOlueit rocymapcTBo
YCTaHaBJIMBAET, YTO BCE WM KaKME-TO OMpeAeI€HHbIC BUAbI MPUHSITHIX UM MEXIYHApPOIHO-ITPAaBOBbIX HOPM
SIBJISIIOTCSI  4acThblo TMpaBa cTpaHbl. [lpyM WMHAMBUAYaNbHON HEOOXOAMMO B KaXIOM Cjy4yae BBOIUTh
MEXIYyHapOoJHblE HOPMBbI B MpPaBO CTpaHbl CIEUMAJIbHBIM aKTOM. B HEKOTOpBIX CTpaHax, HampuMeEp B
BennkoO6puTaHuu, B OTHOIIEHMHU OOBIYHOTO MEXIYHAPOAHOIO MpaBa MpUMEHSIETCs 001asi TpaHchopMalus,
a B OTHOIIIEHUU JOTOBOPOB — MHAVBUAYaJIbHAS.

TpaHchopmalusg MoXeT ObITh NpsMO U omocpedoBaHHoO#. I[lpu mnpsiMoit mpaBuiaa AOroBopa
MOPOXKIAIOT TOXKIECTBEHHbIE TTpaBuJia B HALIMOHAILHOM IIpaBe B CUJIy caMOTo akTa paTudukauuu. Hepeako
3TO MMEHYIOT HMHKOpropammeil, T.e. BKJoyeHueM. I[Ipu omocpenoBaHHO TpaHchOpMalUMUM Ha OCHOBE
JIOTOBOpAa M3JAeTCs HalMOHAJIbHBIM HOPMATUBHBIA akKT, ¢ OOJbllIeld WIM MEHbIIEeH IIOJIHOTOM
BOCHPOU3BOISIINI COIEepPKaHKUE T0TOBOPA.

OcoObIM BUIOM MMIUIEMEHTALIMM MEXIYHApPOJHBIX HOPM SIBIISIETCS OTChLIKA. Bo MHOrmMx 3akoHax
TOBOPUTCSI, YTO T€ WM MHBIE €ro IOJOXEHUsI OydyT MPUMEHSTbCS B COOTBETCTBUU C OIpeAeAeHHBIM
JIOTOBOPOM WJIM 4YTO B YCTAHOBJIEHHBIX CJydyasix HaIJIeXUT MPUMEHSITh TakKoil-To mgorosop. Bce uaiie
BCTPEYAIOTCS OTCHUIKM K HEIMpaBOBBIM aKTaM, K pPE30JIOLUIM KOH(pEepeHLM MW MeXIyHapOoIHbIX
opraHuzauuii. B pe3ynbTaTe OTChUIKM TOJOXEHUS TaKUX aKTOB OOpETAIOT I0pUANYECKYI0 cuily. ITogoOHbIe
OTCBUIKA BCTpEYaloTCsl JaXxe B KOHCTUTYLIMOHHOM TipaBe. B KoHcturyuuu IlopTyranuu roBopuTcs:
«IIpeanucanus, comepxamyecss B KoOHCTUTYUMM M 3aKOHaX M Kacalolldecsi OCHOBHBIX ITpaB TpakKiaH,
JIOJIKHBI TOJIKOBAaTbCSI MU HAXOAUTHCSI B COOTBETCTBUU C BceoOlel nekiiapauueil mpaB yegoBeka» (1. 2 CT.
16).

BHyTpeHHee nMpaBo NPOBOAWT pa3iMyre MeXIy CYILIEeCTBYIOIIMMU B (popMe oObluasi o0lenpru3HaHHbIMU
MPUHLMIIAMUA U HOpMaMM MEXAYHAPOIHOIO MpaBa, C OMHOI CTOPOHbI, M JOTOBOpaMU — ¢ Apyroii. [lepBbie B
TopsiIKe 00IIei TpaHchOpPMAaIMK BKITIOUAIOTCS B IIPAaBO CTPAHBI B CHITY UX OOIICTIPUHSITOCTA X OO bEKTUBHOM
HeoOxomuMmocTu. WX Kommm3uu ¢ BHYTPEHHMM IIpaBOM BO3HMKAIOT penako. JoroBophl ke coaepxkaT
KOHKpETHbIE HOPMbI M MOTYT yCTaHaBAMBATh JajieKO He OOILIENPUHSTHIE MpaBWia, KOTOPhIE MOPOXIAIOT
KOJUIM3UM C BHYTPpEHHUM MpaBoM. [1oaToMy rocygapctBa yaeasiioT 0cod0e BHUMaHME CTaTyCy JOTOBOPHbBIX
HOPM BO BHYTPEHHEM TMpPaBE.

IIpu3zHaB o0OBIYHOE MEXIyHApOAHOE IIpaBO YacTblO IIpaBa CTpPaHbl, TOCYIapCTBAa MO-pa3HOMY
OonpeaessiioT UX MECTO B IIPAaBOBOM CHUCTEME.

B peweHnn BepxosHoro cyaa CLUA no geny «Maket6oT ,MaBaHa“» (1900 r.) roBopusiock, 4To 06bIHHOE MEXAyHapoaHoe

NnpaBo SIBNSIETCH YaCTblO NpaBa CTPaHbl B LENSX NPUMEHEHUSI CyaamMu, «eClv HET MexXAyHapoAHOro Aorosopa anbo MHoro

HOPMaTMBHOMO aKTa UCMOJIHUTENIbHOW UM 3aKOHOAATENIbHOM BNAacTV Unv cyaebHOro pelueHusi». 3toro npasuna cyabl CLUA
NPUAEPXNBAIOTCS N MOHBIHE.

Wnave pemaercss Bompoc B HOBBIX MpaBoBbIX cucteMax EBponbl. B I'epmManum HOpMBI 0011IETO
MEXIYHApPOJHOTrO IpaBa HE TOJbKO BKJIIOUYEHBI B MPAaBO CTPaHbl, HO U OOpeIr MPEUMYIIECTBEHHYIO CUTY
nepen 3akoHaMu. B 'osutaHaum Bce HOpMBI OOBIYHOTO MEXKIYHAPOAHOTO MpaBa MoajiexaT MpUMEeHEHUIO.

Yro Xe KacaeTcs 1OroBOPOB, TO U3BECTHHI ABa CIOCO0A pellieHusI BOIIpoca:

e IIOJIOXKEHMS TOrOBOpa OOPETAIOT CUIIy HALIMOHAILHOTO [IpaBa JIMIIb B pe3y/IbTaTe M3NaHMs CIEUATBHOIO 3aKOHA
(Benuko6putanust, Unaus, Hurepus);

e IIOJIOXKEHMS [OOJDKHBIM 00pa3oM paTM(hULMPOBAHHOIO M  O(QUIMAIBLHO OIYyOJIMKOBAHHOIO IOrOBOpa
HEIMOCPEACTBEHHO O0peTaloT CWJIy HOPM BHYTpPEHHEro mpaBa. Hepeako Mpu 3TOM HAIMOHAJBHOE IPaBO
yCcTaHABJIMBaeT IPUMAaT TAKMX HOPM B IIpaBoBoii crcteMe ctpaHbl (Ppanums, I'peuus, Micranus).

IMocne BKIIOUEHUST OOBIYHBIX U JOTOBOPHBIX HOPM B TIPaBOBYIO CUCTEMY CTpaHBl BO3HMKAET BOIIPOC 00

MX cooTHoleHuu B 3Toi cucteme. Kak mbl Bunmenu, B CIIIA oOblYHBIE HOPMBI MEXAYHApPOIHOIO IMpaBa
YCTYMAalOT He TOJBbKO JOrOBOpaM M 3aKOHaM, HO Ja)Ke aKTaM MCIIOJIHUTEJIbHOM BIacTU. B HOBBIX MpPaBOBBIX



CHCTeMax M 3TOT BOIIpoc peimaercs mHade. B OPI obmme HOpMBI MeXIYHapOZHOTO IIpaBa OO0JIamaroT
npuopuTeToM repen 3akoHamu. [To mHeHnIo PeeparbHOTO KOHCTUTYIIMOHHOTO cyna ['epMaHuu, Bompoc o
COOTHOIIIEHUM OOBIYHBIX U IOTOBOPHBIX HOPM TOCJE WX BKIIOYEHUSI BO BHYTpEHHee TMpPaBO pellaeTcs B
COOTBETCTBUM C OOIIMMU TIpaBWJIAMU: TOCIEOyIollee IMPaBWIO OTMEHSET Npeablayliee, CrelraaIbHOe
TIPaBUJIO OTMEHSIET obImee!.

B o61ieM Takoii nmomxon onpasaaH. Ero HenocTaTok Kpoercsl B HEMOOLIEHKE CBSI3W MHKOPITOPUPOBAHHBIX
HOPM C MEXIyHapOAHBIM IIpaBOM, KOTOPO€ HeJb3sl WTHOPUPOBATh TMPU PEUIEHUM KOJUIM3UM MEXITY
OOBIYHBIMU M JTOTOBOPHBIMM HOPMaMM TIOCJe WX OTpaXeHWsl BO BHYTpeHHeM TmpaBe. [Ipexme Bcero,
CYIIECTBYIOT B (hopMe 0ObIYasi UMIIepaTUBHBIE HOPMBI, OT KOTOPBIX JJOTOBOP HE MOXET OTKJIIOHSATHCS.

BeHckasi KOHBeHLMSI O TMpaBe MEXIYHApOAHBIX ITOTOBOPOB YCTaHOBWUJIA TIpaBWIa TPUMEHEHUS
JIOTOBOPOB MO OHOMY W TOMY e Bompocy. OHU MOJXKHBI YUYUTHIBATHCS MPU YPETYJIUPOBAHUN KOJUTU3UIA
MeXJy JOTOBOPHBIMU HOpMaMU, MHKOPITIOPUPOBAHHBIMU BO BHYTpEeHHEe MpaBo. Bce aTo moaTBepxaaer, 4to
W TIOCJie WHKOPIOpAllMM BO BHYTPEHHEE IIpaBO MEXIYHapOIHBIE HOPMBI COXPAHSIIOT CBOIO CBSI3b C
MEXIyHApOIHBIM ITPABOM.

@akT KOLIM3MH WHKOPIOPUPOBAHHBIX HOPM C WHBIMA HOPMAaMU TIpaBa CTPaHbl B TIPUHITUIIE
YCTaHABJIMBAIOT BCE MPABONIPUMEHUTETbHBIE OPTaHbl, M TIpeXae Bcero cyabl. OHM Xe MPUHUMAIOT MEPHI 110
YPETYIUPOBAHUIO KOLTU3UU. KOHCTUTYLIMOHHBIN coBeT DpaHMK MOATBEPANII MTPABO CYIOB paccMaTpUBaTh
BOIPOC O COOTBETCTBMM 3aKOHA [IOrOBOPAaM, €CAW TaKOW BOIMPOC BO3HUKAET MPU PACCMOTPEHUU
KOHKPETHOTO JiejIa M TOJIbKO MPUMEHUTENIBHO K JaHHOMY feiy'. Pasymeercst, peliieHre U TIO 3TOMY BOIPOCY
MOXET OBITh 00KaJIOBaHO B MOPSIIKE, YCTAHOBJIEHHOM HAIIMOHAJTBLHBIM TTPABOM.

st Toro 4ToObl HOpMa MEXIYHApOJHOTO TpaBa MOTJIa MPUMEHSATHCS KaK 4YacTh MpaBa CTPaHbI, OHA
NOJKHA OBITh  CAMOMCHOJIHMMOi, T.. CHOPMYJMPOBAHHOW TaK, 4YTOOBI OBITH TIPUTOTHON  JJIst
HETOCPEACTBEHHOTO TpuMeHeHusl. Hepenku ciydau 3710ymoTpeOieHus] 3TUM IOHSATHUEM, KOTHa SIBHO
CaMONCIIOJTHUMbIE HOPMBbI MpU3HatoTCs HecamoucnodHuMbiMu. B CILIA, Hanmpumep, cyabl He MpU3HAIOT
CaMOUCIIOJTHUMBIMU HOPMBI O MpaBax YeJIoBeKa, BKIIIoYas Te, 4To 3akperieHbl YcrtaBoM OOH?2,

Takum obOpazoM, Oyaydd WHKOPIIOPUPOBAHHBIMU BO BHYTpEHHEe IIPaBO, HOPMBI MEXIyHAPOTHOTO
MpaBa 3aHUMAIOT B HEM 0coboe TosioxkeHue. TeM He MeHee, OyIydu 4acThIO TIPAaBOBOM CUCTEMBI CTPaHbl, OHU
TIPUMEHSTIOTCS B COOTBETCTBUM C €€ LIEJSIMU M MIPUHIIMIIAMU, a TAKXKE B YCTAHOBJICHHOM €10 TMPOolecCyaTbHOM
nopsinke. B HEKOTOPBIX BUJaX JOTOBOPOB CIMEIMATbLHO OrOBApUBAETCS, YTO OHU OYAYT OCYLIECTBISATHCS B
COOTBETCTBUU C 3aKOHAMU yIaCTBYIOILIUX FOCYIapCTB>.

BMmecte ¢ TeM paccmaTpuBaeMbie HOPMBI OOJIaaloOT ompeiesieHHoM crnerumdukoit. OHU co3maloTcs U
MU3MEHSIIOTCSI B 0COOOM TIOPSIIKE, COXPAHSIOT CBSI3b C MEXIYHapOOHBIM TpaBoM. C 3TMM He MOXET He
CYMTATHCS TPAaBOTNIPMMEHUTENbHAS TTpakThKa*., PaccMarprBaeMble HOPMBI TOJIKYIOTCSI M TIPMMEHSIIOTCS C
YYeTOM MEXIyHapoJHOro IMpaBa. Bce 3TO maeT ocHOBaHUSI CUMTATh, YTO, CTAB YACThIO MPABOBOW CUCTEMBbI
CTpaHbl, HOPMbI MEXIYHAPOTHOTO IMpaBa He PAaCTBOPSIOTCS B Hell, a 3aHMMAIOT ocoboe monoxeHue. Ux
clelyeT paccMaTpuBaThb KakK OCOOYI0 Pa3HOBUAHOCTb BHYTPEHHUX HOPM, OOO3HAYMB MX TEPMUHOM
UHKOPIOPUPOBAHHBIE HOPMBI, T.€. HOPMBI, 3aMMCTBOBaHHbBIE U3 MEXTYHAPOTHOTO MpaBa.

B 3zakimoueHue cieayeT OTMETMTb, 4TO, HECMOTPS Ha BCe OCOOCHHOCTHM HAIMOHAIBHBIX TPABOBBIX
CHCTEM, TOCYIapcTBa B IIEJIOM CTPEMSITCSl JOCTATOYHO HAaleXXHO KOHTPOJIMPOBATb BO3IEHCTBUE
MEXIyHapoOAHBIX HOPM Ha BHYTpeHHee MpaBo. Bmecte ¢ TeM B MpakTUKE TOCYAApCTB MOCTENEHHO
YTBEPKAAETCSl MPUHIMI 0JIAroXkKeJATeJbHOT0 OTHOIIEHMS K MEXIYHAPOAHOMY NpaBy, B COOTBETCTBUM C
KOTOPBIM CUMTAETCS MPEANOYTUTENbHBIM TaKOe TOJKOBaHME BHYTPEHHETrO MpaBa, KOTOPOE COOTBETCTBYET
MPUHIIMIIAM ¥ HOpMaM MeXIyHapOIHOTO TTpaBa.

§ 6. MexxnyHapoaHoe 1 KOHCTUTYIIMOHHOE NPABO

KoHCTUTYIIMOHHOE MpaBO — OCHOBA ITPAaBOBOM CHUCTEMBI rocymapcTBa. ETo HOpMBI 00J1agaloT BBICIIEH
IOpUANYECKOM CUJION B CHCTEME, MIPUMATOM B OTHOIIEHMU BCEX OCTaJIbHBIX HOpM. [IpaBo rocymapcra Ha
ompeleieHUe IIPAaBOBOM CHCTEMbl pealM3yeTcsl IpexXIe BCero B €ro KOHCTUTyuuu. Ilostomy
B3aMMOJICICTBIE MEXIYHAPOIHOTO IpaBa ¢ KOHCTUTYLIMOHHBIM HE MOXET He UMETh CBOMX OCOOEHHOCTEIA.

KoHcTuTyliu mponuioro ObLIM WHTPOBEPTHBIMU, IEJIMKOM ITOCBSIICHHBIMUA (DYHKIIMOHUPOBAHUIO
rocyIapcTBa M IpaBa BHYTPHM CTpaHbI. ['oCcymapcTBeHHAasI BIIACTh BO BHEITHEH IMOJUTHKE paccMaTpPUBalIach
KaK COBEpIIECHHO OTJIMYHAsI OT BJIACTU BHYTPU CTpaHBI. [103TOMy OHa IMPaKTUUYECKH HE PETyIUpPOBAJIach
KOHCTUTYLMOHHBIM IIPaBOM U Oblia MOHOIIOJIM3UPOBAHA MCIIOJHUTEIbHON BJIACTBbIO. YCHJIEHUE POJIM
MEXIYHAPOIHBIX OTHOIICHWN U MX BIMSHUS Ha BHYTPEHHIOIO XKMU3Hb IOCYIApCTB IPHUBEIO K TOMY, YTO B
KOHCTUTYLIMSIX CTAJIO YACISThCs 0OJIblle BHUMAHWS BHELIHE ITOJIMTHKE U MEXIYHapOIHOMY IpaBy. To ecTb
MPOUCXOIUT KOHCTUTYLIMOHAIM3ALMSI BHEIIHE MoJUTUKU. [IpaBo Bce Oojiee OCHOBATENIbHO OIpEAessIeT
TOPSIIOK €€ OCYIIECTBIICHUs, ee 1LIeJJM W IPUHLMITEI, BKJIIOYAass OTHOIICHWE K MEXIyHApOTHOMY IIpaBy.
BHenTHS MMOIUTHKA CTAHOBUTCS 0C00011 chepoil TeiicTBUS KOHCTUTYIIMOHHOTO IIpaBa.



Tem He MeHee u CEroaHs1 BHCHIHAA IIOJIMTUKA TrocCyaapCTB JIMIICHA HAACXKHOIo IIpaBOBOIO
PETyJINpOBaHMA. WcnonHuTtenbHas BiIacTb IIpeaAInoYnTacT HE CBA3bIBATH cebe PYKHM 3aKOHaMu. CaMu 3aKOHBI
KOHCTPYMPYIOTCSI TaK, UYTOObI OCTaBUTh MPABUTEILCTBY LIMPOKYIO CBOOOAY BbIOOpa. FOpUCTHI roBOpAT O
«pa3pexXeHHOI 3aKOHHOCTU» B 3TOI 00J1aCTH.

KOHCTI/ITYI_[I/IOHHLIC MOJIOXKEHUS O BHEIIHEN IOJUTUKE B KOHEYHOM CUETE OIMPCACIIAIOTCA XapaKTEpOM
TMOJIMTUKO-TIPaBOBO# cUCTeMBI TocymapcTBa. OTHOIIEHME TOCYJApCTBa K MEXKAYHAPOIHOMY IIpaBy 3aBUCUT
OT 2TOM CUCTCMbI, OT €0 MCTOPpUU U Tpa,I[I/IHI/Ifl, YPOBHA KYJbTYPHOI'O pa3BUTHA. PaCTYH_[ee BJIIMAHUE Ha
pa3BUTHE TOCydapcTBa M OOIIECTBA OKa3bIBAIOT MeEXXAyHapomHble (aKTOpbl. YPOBEHb 3TOTO BIIMSHMUS
3aBUCUT OT CTCIICHU BOBJICYCHHOCTU TOoCyaapCTBa B MCXKIAYHAPOAHBLIC OTHOIICHUA, OT MX 3HAYCHUA IOJIA
>KM3HU 0OIIeCTBa.

3akperisiss  CBOOOAY BBIOOpAa TOCYIapCTBOM CBOEI IIPaBOBOM CHUCTEMBbI, MEXIyHAapOIHOE IIPaBO
yCTaHaBJIMBaeT Bce OoJiee YeTKHWE TpaHULbl 3TON CBOOOILI B YCIOBUSX pACTyllledl B3aMMO3aBUCUMOCTH.
HpaBOBaH CUCTEMA OOJIKHa obecrieuBaTh COﬁJ’[IO,Z[eHI/IC HOPM MCXKIAYHApPOOHOIO ITpaBa, CTPOUTLCA TaAKUM
00pa3om, 4TOOBI O0ECTICYNTh B3aMMOACWCTBME C NPYTUMHU TOCYIAPCTBAMHM B PEXUME MEXIYHAPOTHOM
3aKOHHOCTU. DTU MOMEHTHI OTpaXaroTCid B HOBbIX KOHCTUTYLHUAX.

KOHCTI/ITYL[I/IOHHOMY IIpaBy OTBCACHA IjJlaBHasd POJib B OIPECACICHUUN B3aMMOOCUCTBUS BHYTPCHHETO "
MEXKIYHApPOAHOIO ITpaBa. KOHCTI/ITYLII/IOHHOG IpaBo OIPECACIACT ITOJTHOMOYMA IrocyJapCTBEHHLIX OpraHOB Ha
ydqyactu€ B CO3JAHMM M OCYHICCTBJICHHUN MCXKIYHAPOAHBLIX HOPM. MG)KI[YHaDOI[HOC IpaBoO 3aKpCILIACT
IIPUHIOUIT YBAXXKCHHA K YCTAHOBJICHHOMY KOHCTI/ITYLII/IefI IIOpAOKY. BMmecte ¢ TeM oHO OIIpeaAcIACT, 4TO
rocyaapCTBO HE MOXCET CCbLIATbCA HAa KOHCTUTYLMIO OJIA OIIpaBAaHWA HCBBIITOJIHCHUA 00513aTeJILCTB 110
MEXIYHAPOIHOMY IIpaBy’.

I/ICKJ'[IO‘ICHI/IC, KakK YyX€ IroBOpPMJIOCH, CACJAaHO IJId Cliydyad ABHOIo Hapyumi€HHUA HOPM 0Cc000 BaXXHOTO
3HA4YCHUA, KacCalolluXxCd IIopdaKa IIPpUHATHA MCEXIYHAPOIHBIX o0g3aTeJIbcTB. MeHee 3HauyMTeIbHbIC
OTCTYIUICHUA OT 3TOro Imnopdaka HE MOIryT CIYyXHWTb OCHOBAHHMEM I IIPpU3HaAHUA HCHCﬁCTBHTCHBHBIM
corjlacusd Ha IPUHATHUC 00s13aTeIbCTBA. DTO MOJOXKEHUE ObLIO IIOATBEP2KIACHO Me)K,Z[YHapOI[HbIM Cy,Z[OM
OOH2.

KoHcTuTyLIMOHHOE TIpaBO MHaAye pellaeT BOMPOC O COOTHOIIEHWM CBOMX HOPM C MEXIYHApOIHBLIM
npaBoM. Konctutryumusi CIIIA cTaBUT ¢CBOM HOPMBI BBILIE JOTOBOPOB, UTO MOATBEPXKIAECHO PSIAOM pelleHUI
BerOBHOFO cyna. YcraHoBieHue IIPUHIMIIA paBEHCTBA 3aKOHa M JOIroBopa JacT BO3MOXHOCTL OTMECHATH
paHEe 3aKJII0YCHHBIA JOTOBOP MOCICAYIOIIMM 3aKOHOM. DTO TI0JIOKEHHUE OBLIO pacnpoCTpaHCHO M Ha
HOPMBI 0011Iero MexXayHapoaHoro mpasal. OHO BOCIIpOM3BeAEHO U ITOATBEPXKAecHO BepxoBHbIM cymoM B 1988
I. TI0 JeJy, CB3AaHHOMY C IIpeicTaBUTeNsCTBOM Opranusanun ocBoboxaenus [anrectuusr mpu OOH2, Yro
JKe KacaeTcsl 0ObIYHBIM HOPM, TO, KaK Mbl BUIEJIM, CylAeOHasI MpaKTUKa CTABUT UX HIUXKE 3aKOHOB.

Wnaue peIacTCdad BOIIPOC BO MHOTMX HOBBLIX KOHCTUTYLMAX. OHu coacpxKar IOJOXKEHHUE O TOM, UTO
3aK/IIOYCHUE OO0roBOopa, BKIIOYAIOIICIO ITpaBWJa, ITPOTHUBOPCYAIIMEC KOHCTUTYHUMMU, MOXET HMMETbH MECTO
JIMIIb ITOCJIE COOTBETCTBYIOLICTO IIEPECMOTpPA KOHCTI/ITYI_[I/II/I3 . BT OMY ITOJIOKCHUIO CJACAYIOT U rocyaapCTtBa, B
KOTOPbIX OHO KOHCTUTYHIMOHHO H€ 3aKpPCILJICHO. KOHCTI/ITYL[I/IOHHLIfI COBET (DpaHLII/II/I O6”I:»HBI/III, 4qTo
MaacTtpuxTckuii goroBop o EBpomeiickoM coro3e 1992 1. comepXUT ITOJOXEHUs, IIPOTHUBOpeYallne
Kounctutyuuu crtpanbl. IloatoMy 10 ero patuduxkamumu HeodbxomuMo BHectd B KoHcTuTylmio
COOTBETCTBYIOIIIUE M3MEHEHUS?.

AHanM3 NpakTUKW TOCYyIapCcTB OOHapy:KMBaeT TEHIASHLMIO COOMIOACHUS CIIeAYIOLIEero MopsiaKa.
KOHCTI/ITYI.[I/IOHHOCT]) ImoaJIeXammx paTI/I(l)I/IKaLII/II/I JOTOBOPOB BLIACHACTCA Ha CTaAMM IMOATOTOBKM 3aKOHa O
paTI/I(i')I/IKaLII/II/I COOTBCTCTBYIOIIMM KOMUTECTOM IMapJlaMCHTA, T.C. IIPCAIIOYTCHUC OTAACTCA H]I)O(bI/UIaKTI/IKC
Koum3uii. Ho mojiHo# rapaHTUMM M TakoW MopsiioK He naet. IIpoTuBopeurie MOXET OOHAPYKUTHCS B XOJIE
OCYIIECTBIEHMST AoroBopa. Jlas pellleHWsT BO3HUKAIOIIMX BOIMPOCOB IIpUOETaloT K  MOMOIIMN
KOHCTUTYHUMOHHLIX CYIOB. B HCKOTOPLIX CTpaHax OTpHIACTCA CaMa BO3MOXHOCTbL ITOCTAHOBKM BOIIpOCa O
KOHCTUTYHMOHHOCTU MCXKIYHAPOAHLIX JOIOBOPOB, ITOCKOJIbKY OHM OTHOCATCA K MHOMY NPaBOIIOPAAKY. B
APYyIrux CcTpaHax yCTaHOBJICHO, YTO p€Yb MOXET UATH O KOHCTUTYHMOHHOCTH JIMIIb 3aKOHA O paTI/I(l)I/IKaHI/II/I
nmoroBopa (Mranms).

HpI/I BCEX YCJIIOBMAX B CJIy4ac IMIPU3HAHUWA JO0TOBOPA MPOTUBOPCYAIIMM KOHCTUTYIIMHM OH COXPAaHACT CBOIO
MEXIyHapOJHO-IIPAaBOBYIO 00513aTeJILHOCTD IS rocyaapcTBa. BHYTpHU XXe cTpaHbl OH CTAHOBUTCS TTpaKTUYe-
CKM HCIIPUMCHUMBIM.

AMepVIKaHCKaFI npasoBad cucteMa, Kak 1 60NbLUNHCTBO npaBoOBbIX CUCTEM OPYIrMX rocyaapcTs, MCXoauUT N3 NPU3HaAHUA
npumaTta KOHCTUTYUM1 Hag, BCEMU MHbIMU HOPMaMK, BKJlOYadA 1 Te, 4T0 CBOMM BO3HMKHOBEHNEM 0653aHbl MeXayHapoaHoOMY
npasy. B To e Bpems 3TO nosnoxeHve AoBoAMTCH 00 GecnpeueneHTHbIX npenenoB. B ynomuHaswenca kogndukaumm
AMEPUKaAHCKOro MHCTUTYTa NpaBa roBoputcs: «JencTBys B npenenax CBOUX KOHCTUTYLMOHHbIX MOAHOMOYUIA, MNpe3naeHTt
MoXeT ob6napgatb no KOHCTUTYyUMM BRacTbio COBepliaTb Takue [eiCTBUS, KOTOpble MPeaCcTaBfsioT HapylleHue

MeXayHapoaHoro npasa CoeavHeHHbiMM LWTatamn». B 9TOM BMOUTCA OAHO U3 CBUOETENLCTB TOr0, CKOJb Cepbe3Hble
|'Ip06ﬂeMbI nopoxXxaaeT Npnu3HaHne abCoNTHOMO npumata KOHCTVITyLI,MVI Had MeXayHapoaHbIM NpaBoOM.



Koncturyuns SAmoHun 3akpenmia 0TKa3 OT BeIeHUs BOWHEI U IeKJIapupoBajia, YTO «IIPaBO Ha BeAcHUE
TOCyIapCTBOM BOWHBI He Iipu3Haercs» (cT. 9). 3akimoucHHBIC SIMOHMEH TOTOBOPHI M IMPUHSTHIE HOPMBI
MEXIYHapOIHOTO IIpaBa JOJIKHBI TOOPOCOBECTHO cobmogaThes (cT. 98). 3acmykuBaeT BHUMAHMS TTO3ULINST
SITTOHCKOTO TPaBUTEIbCTBA IO BOIPOCY O COOTHOIeHNM KoHcTuTyum m MexmyHapomHoro mpasa. [lo ero
MHEHMIO, OJHU JOrOBOpPbI NOAYMHEHBI KoHCTUTYyLMM, a Ipyrue oOnagaloT nepen Heil mpuoputerom. K
MEePBbIM OTHOCSITCSI IBYCTOPOHHME MOJMTUYECKUE Y 9KOHOMUYECKHE JOTOBOPhI; KO BTOPHIM — JIOTOBOPHI,
colepXalye <«IIpUHSATBEIE HOPMBI MEXIYHAapOMTHOTO IIpaBa», W JOTOBOPHI, KOTOPEIE KAacaloTCs «BOIIPOCOB
KM3HEHHO BaXXHOTO 3HAYCHUS IS CYOBOBI TOCyHapCTBa, TaKMe KaK aKT O KAaIWUTYJISIIUW VUIM MUPHBIA
IIOrOBOp» ..

Konctutyuusa Hrtanum 1947 r. orpaHuymiach oo0mmMm mojiokeHueMm: «IIpaBoBoit mopspok HMranum
coriacyercsl ¢ OOIIenpU3HaHHBIMU HOPMaMM MeXIyHapoaHoro mpasa» (cT. 10). Tem camMbIM ycTaHOBJIEH
MPUOPUTET MEXIYHAPOIHBIX HOpPM. IIprBeneHHOe MOJIOKEHUE MOXKET IMMOHUMAThCSl KaK OTHOCSIIeecs U K
KoHcTuTylmm, KoTopast SBJIseTCs YaCThIO IIPaBOBOTO ITOPSIIKA CTPAHBI.

OcHoBHOI#1 3akoH ®PT" ycTaHOBWUII, YTO OOIIME HOPMBI ITyOJUMYHOTO MEKIYHAPOITHOTO IpaBa SIBIISIOTCS
COCTaBHOM 4YacThlo ¢edepasbHOTO TpaBa. OHM 007amalOT TIPUOPUTSTOM IIeped 3aKOHAMH U
HEMOCPEACTBEHHO CO3al0T IIpaBa U 00S13aHHOCTH IS IIPOXMBamoIuX Ha Teppuropun Penepanuu (ct. 25).
®enepaibHbIi KOHCTUTYLIMOHHBIN Cyl pa3bsCHUI 3TO IOJIOXEHUE CJEAYIOIIMM 00pa3oM: TOJIBKO OOIIMe
HOPMbI MEXIYHAPOAHOTO IpaBa 0e3 TpaHC(hHOPMAIIMOHHOIO 3aKOHA HEIMOCPEACTBEHHO BXOIST B HEMELIKUIA
MPaBOMOPSAOK U 00JIafalOT IPUOPUTETOM B OTHOIIEHUM TepPMaHCKOTO BHYTPUTOCYIApCTBEHHOTO IIpaBa, 3a
HUCKJII0YEHUEM IIpaBa KOHCTUTYLMOHHOro. KOHKpeTHbIEe JOrOBOPBI TAKMM CTaTycoM He obnanaiot!. Cienyet
OTMETUTH OOJIBIIyIO pojib PemepaabHOr0 KOHCTUTYIIMOHHOTO CyIa B pellleHNH BOIIPOCOB B3aMMOIEICTBHS
MEXIYHapOIHOTO U BHYTpeHHero mpasa. Ero Gorarasi rpakTvKa B 3TOil 00JIaCTU MPEACTaBIsSICT MHTEPEC U
IUJIS APYTUX CTPaH, B YACTHOCTU /11 UX KOHCTUTYLIMOHHBIX CY/IOB.

IlocneBoeHHbIE KOHCTUTYUMM cTpaH JIaTMHCKOW AMEpUMKM BKJIIOYUJIM BeChbMa OrpaHUYEHHbIE
MOJIOXKEHUST 0 MeXAyHapomgHoM TipaBe. C y4eTOM IOJIOKEHUS 3THX CTPaH eABa JIM MOXHO YIWBIIATHCS, UTO
MHOTME W3 HHX IIOOYCPKHMBAIOT HEACHCTBUTEIBHOCTh TOTOBOPOB, PACXONSIINXCS C KOHCTUTYIIMCH
(Hanpumep, ct. 189 Koncturyumu DxBagopa 1946 1. u ct. 46 (29) Konctutynuu CanbBagopa 1950 r.).

HoBble He3aBuCHMMBIE rocygapcTBa AQpUKM U A3MM OTHECIMCHh K OOILIEMY MEXIYHApOIHOMY IIpaBy
OCTOPOXXHO, 3a4acTyio IpeamnouuTast cchliatbesd Ha YctaB OOH, a He Ha MeXIyHapoaHOe MpaBoO BOOOIIIE.
OO0uiee MeXIyHapoAHOE IIpaBO paccMaTpUBaJOCh KakK IPOU3BEIECHUE KOJIOHUAIbHBIX JepXaB. B
KOHCTUTYIIMSIX pedb WAET JIUIIb O JAOroBopax. B OONBIIMHCTBE cilydacB IpaBoBas TapaHTUS IS HUX HE
MpeayCMOTpEeHa.

Oco0bIit mHTEpeC I N3yYeHUS COBPEMEHHBIX TCHACHIINI pa3BUTHS B3aUMOICHCTBUS MEXKIYHAPOIHOTO
¥ BHYTPEHHETO IpaBa, eCTeCTBEHHO, MPEACTaBISIOT HOBelilne KoHCTUTYIMK. Ob6patumMcs K KoHcTuTymum
KoponesctBa HunepnaHmaoB, B KOTOPYIO PEryaspHO BHOCITCS TMOMNpPaBKM, HMEIOLIME OTHOIIEHUE K
MEXIyHapoqHOMY IipaBy. KOHCTUTYLIMOHHOE IpaBO Bceraa IpUAEPXKUBAIOCh MPUHIMMNA aOCOJIOTHOIO
BEpXOBEHCTBa OCHOBHOTO 3akKoHa. IIpoTMBopeure MeXIyHApOTHOTO AOTroBOpa KOHCTUTYIIMH IEJIajio €Tro
HenpUMeHUMBIM. [lOmOOHBIM TIPUHIIAII CTAHOBWJICSI BCE MEHEE COBMECTUMBIM C Pa3BUBAIOIIAMCS
MEXIYHApOOHBEIM IIpaBomopsinkoM. Konctutynmss HwupepnaHmoB oTcTymmia OT 3TOro mnpuHIOuUma. «B
WHTEpecax, TpeOyeMbIX pa3BUTHEM MEXIYHAPOIHOTO IIPaBOIOPSIKA, JOIOBOP MOXKET COHEpPXKAaTh
OTCTYIZIeHWEe OT TojoxeHuii KoHctutymum» (cT. 63). B TakoM ciydae 3aKoH 00 OmZOOpPEHHMHM ITOrOBOpa
MpUHMMaeTcs najatamMu ['eHepaabHBIX IITATOB OOJILIIMHCTBOM HE MEHee JBYX TPeTeil MOJaHHbIX TOJIOCOB.

K mpuBeneHHOMY TMOJOXEHHMIO OM3KO TI0 CYTH TIOJIOXKEHUWE, COAepXKallleecs B pacTylieM 4Juciie
KOHCTUTYIIMI, O TOM, 4YTO IIPUHSITHE PACXOMSIIETOoCSI C OCHOBHBIM 3aKOHOM JIOTOBOpa TpeOyer
MpeaBapUTEIbHOTO BHECEHNS M3MEHEeHMIT B 3TOT 3aKoH. CornacHo KoHcrurynun HumepnaHmoB, JOTOBOPEI
CUMTAIOTCSl HEMOCPEICTBEHHO NeWCTByIOIMM IpaBoM (cT.91 m 93) u o0jagaloT NMPUOPUTETOM IIepen
BHYTPEHHUM IIpaBoM (cT. 66). KOHCTUTYIMS IO-TIpeXKHEMy OOXOAMT MOJYAaHMEM OOBIYHBIE HOPMBI
MexxayHapoaHoro mpasa. CyneOHast MpakTUKa WCXOOUT U3 TOTO, YTO TaKWe€ HOPMBI TakKe MOTYT OBITh
YACTbIO MPABOBOI CUCTEMBI CTPAHBI, HO, KaK IIPaBUJIO, HE OTMEHSIIOT €€ IMUCAHOE MPpaBo’.

O0OocHOBaTh TIONOOHOE TIOJNIOXEeHUWe TpyaHo. HemoHsiTHO, TIoueMy WMIEpaTUBHbIE HOPMBI
MEXIYHapOOHOTO IIpaBa 001amaoT B MPABOBOM CHCTEME CTpaHBI 0ojice HU3KUM CTAaTyCOM, YeM JOTOBOPHI?
Heuto nomoOGHoe wuMmeeT MecTo M B JApyruMx cTpaHax. OObSCHEHUE BHUAWUTCS B TOM, 4TO OOlIee
MEXIYHapOIHOE MpaBO paccMaTpUBaeTCsl KaK OTHOCSILEECS TOJAbKO K MEXTOCYyAapCTBEHHBIM OTHOILIEHUSIM
M TIOTOMY He BCTymalolee B KOH(MIUKT ¢ BHYTPEHHUM TIpaBoM. MexXIy TeM COBpeMeHHOe o0liiee, 0ObIYHOE
MPaBO COACPKUT BCce OOJBIIE HOPM, MMEIONINX MPSIMOE OTHOIICHME K BHYTPEeHHEMY IIpaBy. JoCTaTOYHO
HAITOMHUTH 00 OOIIEMpH3HAHHBIX MPUHIMIIAX ¥ HOpPMax O IpaBaxX YejIOBeKa, KOTOpEIC O0S3aTeIbHBI IS
BCEX rOCYIapCTB HE3aBMCHUMO OT MX yYacTHs B TOrOBOpax O MpaBax yeJoBeKa.

Cepbe3Holi HOBeJUIo siBasieTcs nojoxenue Koncrutyuun HupepnaHooB u psiga Apyrux rocygapcTB O
BO3MOKXHOCTH Tepenadn MOJHOMOYHMIA TOCyIapcTBa MEXIyHAPOIHBIM opraHu3anusaMm (cr. 92 KoHcturynuun



Hupepnannos, ct. 24 OcHoBHoro 3akoHa ®PT, m. 1 paszn. 20 Koncruryuuu Jdanuu, § 93 KoHctutyimu
Hopserum).

OTMeueHHBIE TCHIACHIWM B pa3BUTHUM KOHCTUTYLIMOHHOTO IIpaBa HAINIA OTpaXXeHWE U B HOBBIX
KOHCTUTYUUsAX cTpaH LleHTpaibHoit ¥ Bocrounoit EBpombl®. BOJBIIMHCTBO M3 HUX BKIIOYAIOT
MEXIYHApOIHBIE TOTOBOPHI B IIpaBO CTpaHbl. [IprMepHO CeMbIO M3 HUX 3a JOTrOBOpaMu IpU3HaeTCs Ooiee
BBICOKAS IOpMIMYECKAsl CHJIa, 9eM Yy 3aKOHOB. TpW KOHCTUTYIMM IIPU3HAIOT TaKOil CTaTyC TOJBKO 3a
JIOrOBOpPaMM O TIpaBax 4yeyJoBeKa.

B kadecTBe mnpuMmepa MOXHO B3AThb CaMmMyl0 HOBYIO KOHcTuTyuuio — KoHctutyuuio Ilonbckoit
Pecrryonuku 1997 r.3 CocTostHuEe BOMHBI MOXET OBITh OOBSIBIIEHO MCKIIIOUUTEIBHO B CIydae HAIlaAeHUs Ha
MOJIBCKYIO TEPPUTOPUIO JIMOO €CIM M3 MEXIYHAapOTHBIX JTOTOBOPOB BEITEKAECT 00S13aTEIBCTBO COBMECTHOM
o0opoHbl OoT arpeccuu [cr. 116 (2)]. Kak BuauM, NPUHLMIT HENPUMEHEHUs CUJIbI CTAHOBUTCS OOLLIMM
MPUHIIMIIOM MEXIYHapOJHOTO TMpaBa M KOHCTUTYLUHMOHHOIO IIpaBa JIE€MOKPAaTUYECKHUX TOCYAapCTB.
PatuduiimpoBaHHble  JOTOBOPHI  SABJSIOTCSI  YacThlO  IPABOMOpPSAKA CTpaHBl M IPUMEHSIOTCS
HertocpencTBeHHO [cT. 91 (1)]. CraTyc HOpM 00IIIero MeXXIyHapOIHOTO IpaBa He OIpeAcIcH.

O6uIe TEeHACHIIMM HaIUId OTpPaXXeHHWe M B KOHCTUTYLMSIX TOCyIapcTB, 0OOpa3oBaBIIMXCS Ha
MOCTCOBETCKOM IIPOCTpaHCTBE. B 1eJloM OHM OTBeYalOT KOHCTUTYLUMOHHBIM CTaHAAapTaM YJEHOB
MEXIyHapoaHoro coodiecta. CBs3b C 3TUM COOOIIECTBOM B HEKOTOPBIX U3 HUX IpsiIMO oTMevaeTcs. Hapon
Poccuu npunsan KoHcTutyiuio, «co3HaBas cebsi 4acTblo MUPOBOTO COOOIIECTBA». AHAJIOTUYHOE TTOJI0XEHUE
comepxut Koncturymus Kaszaxcrana. KoHCTUTYLIMEM comepsXaT ITOJIOXKEHHUSI O MEXIYHapOTHOM IIpaBe, a
HEKOTOphIe M O BHEIIHEH MOJUTHKE, O €¢ IPUHIIMIIAX, B YJACTHOCTA 00 OTKAa3¢ OT arpecCHMBHEIX BOiTtH. B
KoHcTutynu Y3oekucraHa rOBOPUTCS, YTO BHEITHSS MOJUTHKA UCXOAUT U3 OOIIeIPU3HAHHBIX TPUHIIUIIOB
M HOpPM MEXIYyHAapOAHOIro IpaBa, Haubojiee BaXHble M3 HUX MepedyuciieHbl (cT. 17). AHallormyHbie
nojioxeHus: coaepxxut u Koncrurynusa TypkmeHnucrana (ct. 6). IlpeacrapisieTcsi, YTO B 3TOM OTHOILIEHUU
oHu cnegoBanu npumepy nocienHeir Koncturyimu CCCP. Kouctutyuust I'py3uu 3arMmcTBOBasia
UTAJIbSTHCKYIO (DOpMyITy: «3aKOHOHATENBCTBO IPYy3MM COOTBETCTBYET OOIICIIPM3HAHHBIM IIPUHIIAIIAM U
HOpMaM MeXIyHapOIHOro mpasa» [CT. 6 (2)].

Jpyrue KOHCTUTYIIMM IOCTUTAIOT TOH ke I1ead MHBIM myTeM. OHHM BKIIOYAIOT MPUHIIUITBI
MEXIYHApOOHOIO IpaBa B MpaBO CTpaHbl U TEM CaMbIM JeJaloT UX 00s3aTeIbHBIMU IS BCEX OPraHOB
rocynapcTBa, BKJIIOYAs U T€, KOTOPbIE OCYIIECTBIISIIOT BHEITHIOIO MTOJTUTHUKY.

Pan KoHCTUTYLMIA NpuAaloT OCOOBI CTaTyC MEXIyHAapOAHbIM MPUHLMIIAM W HOpMaM O TIpaBax
yeoBeka. Hambosee BbicoKuii cTtaTyc npumad uM KoHcturynueit I'py3nu. OHM 3aHMMAIOT caMOe BEICOKOE
MOJIOXKEHWE B TIPABOBOM CHCTeMe CTpaHBI — HU HApOII, HU TOCYAapCTBO HE MOTYT UX OTPaHNYUTh. «['py3us
MpU3HAeT U COoOJIodacT OOIIeNprU3HAHHBIC TIpaBa M CBOOOABI YesioBeKa KaK HEMpPEeXOISINNEe M BBICIINE
yesjoBeyeckue eHHocTu. [Tpu ocylliecTBIeHUM BIaCTU HAPOJ U TOCYAapCTBO OrPaHUYEHbI STUMM MPpaBaMU U
cBOoOOAMHU KaK HEINOCPENCTBEHHO NEUCTBYIOIIMM IpaBoM» (CT. 7). HekoTopble KOHCTUTYLIMU, HallpUMeEDp
YKpauHCKasl, He CBSI3BIBAIOT MIpaBa YesIoBeKa ¢ MEXIYHAPOIHBIM MPABOM.

Hexkotopbie koHCTUTYLMHU, Kak KoHcTuTyius YkpauHs [cT. 9 (2)], IpenycMaTprUBaiOT BO3MOXHOCTH
3aKJTIOYCHUS] PACXOISIINXCSI ¢ HUMU JOTOBOPOB IIPHU YCIOBUM IPEIBAPUTEIIPHOTO BHECEHHMS B OCHOBHOU
3aKOH  COOTBETCTBYIOLIMX  M3MCHEHMii!. Pan  koHcTMTYyLMiT  mpeaycMaTpuBaeT — yupexkIeHHue
KOHCTUTYLUMOHHBIX CYIOB, B KOMIIETEHLIMIO KOTOPBIX BXOAUT TaKXe PELIEHUE BOIPOCOB O COOTBETCTBUU
3aKJII0Ya€MbIX JOTOBOPOB KOHCTUTYLIMU. HakoHel, HOBbIM KOHCTUTYLMSIM M3BECTHO M IIOJIOKEHUE O
BO3MOXHOCTU TMepeJayu TOoCyJapCTBOM OCYIIECTBJAEHUS YacTA CBOMX ITOJHOMOYUN MEXIYHApOIHBIM
opranuzanusM (ct. 79 Koncrutynuu PO).

M3 cka3aHHOTO BUOHO, YTO HOBBIE KOHCTUTYLIMH, IIPUHSATBIE HA ITOCTCOBETCKOM IIPOCTPAHCTBE,
OTpaXarmoT OOIIMe TEHICHUMH pa3BUTHSI KOHCTUTYIIMOHHOIO TIIpaBa OTHOCHUTEIBHO pEryJIMpOBaHMS
B3aMMOJIEMCTBUSl MEXIYHApOAHOIO M BHYTpeHHero npaBa. M aTo TeM Oosiee 3HaMEHaTEJbHO, 4YTO
OOJIBIIIMHCTBO KOHCTUTYLIMI HalleJIEeHO Ha o0ecriedeHre 00OPETEeHHOIO CyBepeHUTETA.

IToMUMO KOHCTUTYIIMIA CYIIECTBYIOT TaKXKe KOHCTUTYLIMOHHBIE, OpraHWYecKUe 3aKoHbl. He nckimoueHa
BO3MOXKHOCTh MX KOJUIM3WH C JIOTOBOpaMH. B oTiimume OT BHYTPEHHETO IIpaBa MEXIYHApOMTHOE IIPaBO HE
BBIOCIISIET TaKWe 3aKOHBI B OCOOYI0 Kareropwio. He pellleH 3TOT BOIIpOC M BO BHYTPEHHEM IIpaBe.
OTCyTCTBYeT COOTBETCTBYIOIAsl TpakTUKa. HeT emMHcTBa MHeHWd W B jureparype. Bo ®@panHiuwu,
HarmpuMep, Ile YCTaHOBJEH IPMOPUTET IOrOBOPOB IE€pel 3aKOHaMU, OAHU IOPUCTBI IOJararT, 4TO
KOHCTUTYLIMOHHBIE 3aKOHBI ITPpe00JIafaloT HaJ JOTOBOPaMM, IPYr1e 3TO OTPULIAIOT.

M3penka BcTpeyaroTcs ciyyau, KOTraa Mpyu MEXIyHAPOIHOM YPEeryJIupoBaHUU KOH(MIUKTA B TOCYAAPCTBE
MEXIYHAPOOHBINA aKT COAEPKUT OCHOBHEIC ITOJIOXEHUSI KOHCTUTYIINH. [IprMepoM MOXET CIIYKUTh JOTOBOP
Pecnyonuku Kumnp c¢ BenukoGputanueit, Typuueit u I'peuueir 1960 r., rapaHTUpOBaBLIMII OCHOBHEIE
nonoxeHust Koncruryuun Kumnpa.

OTMeTUM OCOOEHHOCTM COOTHOLIEHUsI NMpaBa EBpomeiickoro coro3a ¢ KOHCTUTYLMSIMU TOCYIapCTB-
yjeHoB. [loroBopHoro yperyiaupoBaHusi Bolpoc He moiyyuia. OpgHako Cyn Coro3a U BBICIIME CYIbI



TroCyaapCTB-4JICHOB OIIPCACININ, YTO KOHCTUTYLIMOHHOC IMpaBO HE€ MCKIIOYACTCA M3 o61ero npaBujaa O
IIPUOPUTETE ITpaBa C0}03a, pasyMecCTCAd, JIUIIb B BOIIPOCAX, OTHOCAIIIMXCA K €TI0 KOMHeTCHL[I/II/I2.

§ 7. Koncturyuusa Poccuu 1 MeXKIyHAPOAHOE IPABO

Konctutyuusi Poccuun cosnmaBajiach Kak OCHOBHOM 3aKOH MPaBOBOIO TOCYAapCTBa, HEOTbEMJIEMbIM
Ka4eCTBOM KOTOPOIO SIBJISICTCS yBaK€HME MeXIyHapoaHoro npaba. B ®DegepaibHOM KOHCTUTYLIMOHHOM
3akoHe <«O MeXIyHapoOHBIX pgoroBopax Poccuiickoit ®enmepammu» TmoguepkuBaeTcs: «Poccuiickast
@enepalivisi BHICTYIAET 32 HEYKOCHUTEJbHOE COOJIIOJCHUE TOTOBOPHBIX M OOBIYHBIX HOPM, IMONTBEpXKIAeT
CBOIO TIPMBEPKEHHOCTh OCHOBOIMOJIATAIONIEMY IIPUHIIAITY MEXIYHApOTHOTO IIpaBa — IIPUHIIUITY
JIOOPOCOBECTHOTO BBIMOJIHEHUSI MEXAYHApOAHbIX 0053aTeNbCTB» (MpeamMOyaa). DTa TO3ULMUS HaXOIUT
OoTpaXXeHHe W B MEXIyHapOmHBEIX moroBopax Poccum. B [loroBope o ApyKeCTBEHHOM M JTOOPOCOCEICKOM
coTpynHudecTBe ¢ [lombliei onpeneneHo, YTO CTOPOHBI CTPOSIT CBOM OTHOIIEHUST «MCXOMS U3 BEPXOBEHCTBA
MEXIyHapOIHOro IpaBa» (cT. 1).

B Poccum cozmaHbl KOHCTUTYLIMOHHBIE TapaHTUM OCYIIECTBJIIEHMSI HOPM MEXIyHapOIHOTO IIpaBa.
COOTBEeTCTBYIOIIME  TMOJIOKEHMSI  BKJIIOYeHb B IMaBy  KOHCTUTyuMM, U3Maraloilyld  OCHOBBI
KOHCTUTYLIMOHHOTO CTPOSI, M MOIYT ObITh M3MEHEHbI TOJBKO B 0c000M mopsiake (4. 1 cr. 16). Koncturyius
onpenenwia: «OOlIeNpU3HAHHbIE TPUHLUMIIBI M HOPMBI MEXAYHAapOAHOIO IIpaBa M MEXIyHapOIHbIE
nmoroBopbl  Poccuiickoit @enepauy  SIBISIOTCS COCTAaBHOM 4YacThl0 €€ IpaBOBOM cucTeMbl. Eciu
MEXIYHapOOHBEIM  JoroBopoM  Poccuiickoit  Denmepaliiii  yCTaHOBJICHBI  WHBIE  IIpaBWja, 4eM
MpeayCMOTPEHHBIE 3aKOHOM, TO TIPUMEHSIIOTCS TTpaBujia MeXIyHApOIHOTO JOroBopa» (4. 4 cT. 15).

IMocranosnenne Ilnenyma BepxosHoro Cyma P® «O mpuMeHeHMM cygaMu OOIIeil IOPUCIUKIINHA
00IIeNTPYU3HAHHBIX MPUHIIMIIOB U HOPM MEXIyHApOIHOTO IpaBa U MEXIYHAPOIHbBIX 10roBopoB Poccuiickoit
®enepanmm» 2003 T. KOHKPETU3UPOBAJIO TIPUBEACHHBIC MOJIOXKEHNSI. B ITOCTAHOBICHNN YKa3aHO, YTO 3TH
MPUHIUIIEI U JTOTOBOPBI «OIPEIEITIOT CMBICH, COAepXaHWEe W IIPUMCEHEHUE 3aKOHOB, IESATEIbHOCTH
3aKOHOMATCIbHON W  WCIOJHUTEIBHOM BJIACTH, MECTHOTO CaMOYIIPABIICHUS U  00eCIeYMBAIOTCS
MPaBOCYANECM».

ITnenym BepxoBHoro Cyma P® orMevaer, 4TO IPUOPUTETOM IIPUMEHEHUS B OTHOIICHWU 3aKOHOB
00J1aJlaloT TOTOBOPKI, COIIacue Ha KOTOpbIe ObLIO BhIpaxkeHO (dheaepalbHbIM 3aKOHOM. [{oroBophl, coriacue
Ha 0053aTeTbHOCTh KOTOPHIX OBIJIO MPUHSTO He B (DOpMe 3aKOHA, MMEIOT MPUOPUTET B NIPUMEHECHUHN 10
OTHOIICHUIO K MOA3aKOHHBIM aKTaM, M3IaHHBEIM OpTaHOM TOCYIapCTBa, 3aKITIOYMBIIINM IOTOBOP.

HemnpaBmipHOe IpUMEHEHHE CyIOM HOPM MEXIYHApOTHOTO IIpaBa M JOTOBOPOB SIBJISICTCSI OCHOBAHUEM
K OTMEHE WM WU3MEHEHMIO CyIeOHOro akrta. ToJIKOBaHHWE HOTOBOPOB ITOJDKHO OCYILIECTBISITHCS B
COOTBETCTBMHU ¢ BeHCKoI KOHBEHIIMEN O TTpaBe MEXKIyHAPOIHBIX JOrOBOPOB 1969 T.

Bynyun yyactHuueit KoHBeHIIMM O 3amuTe IpaB yesloBeKa M OCHOBHBIX cBoOon 1950 r., Poccus
MpU3HAET I0pUCANKINIO EBponeiickoro cyna 1o mpaBaM 4ejloBeKa 00s13aTeJIbHOM 10 BOIIPOCaM TOJKOBAHUSI
u puMeHeHUsT KoraBeH1nn n [1poTOKOIOB K Hell B cllydae IpenrojaracMoro HapyiieHuss PD momoxkeHmin
STUX JOTOBOPHBIX AKTOB!.

Cratest 15 Konctutyuun P® BOCHpOM3BOOWT TMpPaBUJIO, WM3BECTHOE APYTMM TOCYJApCTBaM:
MEXIyHapodHOe MpaBO — 4YacTh MpaBa cTpaHbl. B pesynabTaTe npuHsaTUs Poccueil MexmyHapoaHO HOPMBbI
coepxallieecsl B Hel MpaBUJIO BKJIIOYAETCS B MPABOBYIO CUCTEMY CTPaHbI, CTAHOBUTCS €€ 3JIEMEHTOM U yXe
B 3TOM KavyecTBe 00peTaeT ClIOCOOHOCTh PETYIMPOBATh OTHOIIEHUS C yIacTUeM (PU3NIECKUX U IOPUIAIECKUX
Jmil. Bynyan simeMeHTOM HallMOHAIBHOM ITPaBOBOM CCTEMEI, TaKas HOpMa OCYIIEeCTBIISIETCS B COOTBETCTBUH
C LIEJISIMU Y TIPUHIIAIIAMH CUCTEMEI ¥ B YCTAHOBJICHHOM €10 IIPOIIECCYaTbHOM MOPSIIKE.

DTo mpUHLUNUAIbHOE ToJoXeHue ompeneiaeHo KoHcrurymueit Poccum, rme ckazaHo, 4To mpaBa U
CcBOOOIBI YeJOBeKa M TpaXIaHMHA TPU3HAIOTCS U TapaHTUPYIOTCS «COMIACHO OOIIenpU3HAHHBIM
MPUHIIMIIAM U HOpMaM MeXIyHapOIHOTo MpaBa U B COOTBETCTBHM C HacTosmeid Koncruryuueii» (BbiaeseHO
MHOM. — U.JI) (4. 1 c1. 17). Konctutyumonnsiii Cyn P® He pa3 yka3piBaj, 4TO TIpaBa U CBOOOIBI YeJIOBEKa
W TpakXmIaHWHA TIPU3HAIOTCA M TapaHTUPYIOTCSI COIJIACHO OOIIEeNPU3HAHHBIM TIPUHINAIIAM W HOpPMaM
MEXITyHApOIHOTO TIpaBa, <«SBJSIOMIAMCS YACThI0 ee MPABOBOW CHCTEMbl, M B COOTBeTCTBUU ¢ KoHCTHTYIMEN
P®D»2.

CrtaB 4acTblO MpaBa CTPaHbl, COOTBETCTBYIOIIEE IMPABUJIO MOMIEKUT HETIOCPEICTBEHHOMY ITPUMEHEHUIO.
IIpencrapiseTcsi, 4YTO HMMEHHO B TaKOM [Jyxe cjenyeT ITIOHUMMaTbh (QOPMYJIUPOBKY PpPOCCUIACKOIO
3aKOHOAATEIbCTBA O TOM, YTO MEXIYHAapOIHBIE IOTOBOPHI NPUMEHSIOTCS HETOCpeACTBeHHO (1. 3 cT. 5
®enepanpHoro 3akoHa «O MexXayHapomHEIX goroBopax Poccuiickoit @enmepanmm»; 4. 2 cr. 2 I'K). Kpome
TOro, JaHHasA (opMysia O3HAYaeT, YTO IPABIJIO IODKHO IMPUMEHSITBCS TaK, KaK OHO C(OPMYJIUPOBAHO B
JIOrOBOPE, a TAKXKE C YYETOM IPYTUX Er0 TOCTAHOBJICHUIA.

Bynyun dacteio mpaBa CTpaHbl, HOPMBI MEXIYHAapOZHOIO IIpaBa pPEryJUpPYIOT U JeATebHOCTh
rocyaapcTBeHHbIX opraHoB. Tak, B IlonoxeHum o aestenbHoctr DemepaibHOM CIyXObI KOHTPpa3BeoKU



1994 r. roBoputcs, 4yTo B cBoei nedaTesbHOCTH Ciyxk0a PYKOBONCTBYETCS Hapsily C HallMOHAJIbHBIMU
HOPMATUBHBIMUA aKTaMM MEXIYHApOOHBIMM moropopamu P®. B maAHOM ciydae MCIIOJIb30BaHA
pacopocTpaHeHHass B HOPMATMBHBIX akTax Poccuu cChblIKa TOJBKO Ha JOTOBOPBI, 4YTO HE BIIOJIHE
cooTBeTcTBYeT 4. 4 ¢T. 15 Koncruryuun P®.

B IMocranosnenun KoHctutyimmonHoro Cyma P® ot 31 umions 1995 r. ckazaHo: «B cooTBeTcTBUM C
MPUHIIMIIAMY TIPABOBOTO TOCYAapcTBa, 3akperieHHbIMM KoHctutynmeit Poccuiickoii @enepaiiiu, opraHbl
BJIACTU B CBOCI JESTEIBHOCTH CBSI3aHbI KaK BHYTPEHHMM, TaK M MEXIyHapOIHBIM TpaBom»!. M3 atoro
CJIeIyeT, YTO OpraH BJIACTU 00si3aH HE TOJIbKO COOJIIOAATh HOPMbI MEXIYHAPOIHOIO IIpaBa, HO U IIPUHUMATh
B IIpeiesiax CBOeil KOMIIETEHLIMM MEPbI, HEOOXOAMMBIE [IJISI PeaIn3alii HOPM.

Hrak, KoHcturyumsi Poccum BKIIIOYMIa OOILENPU3HAHHBIE MPUHLUIBI 1 HOPMbI MEXIYHAPOIHOIO
MpaBa B IIPABOBYIO CUCTEMY CTpaHbl. DTO Ha3bIBAETCS MHKOpPIIOpaliueid MexXIyHapoaHoro mpasa. OaHako B
KoHcTuTylum He CoaepsKUTCS IMPSIMOTO OTBETa Ha BOIIPOC O MECTE 3TUX HOPM B IIPAaBOBOI CUCTEMe. AHAJIU3
npaBa Poccum maer ocHOBaHUWS ciellaTh BBIBOL O TOM, YTO OOIIENpPU3HAHHBIE TMPUHIAIIBI U HOPMBI
MEXIYHApOOHOTO IIpaBa OOJAmaOT IIPUOPUTETOM IIeped HOpPMaMM 3aKOHAa. DTO IOJOXEHHE HaXOIUT
MOATBEPXKIEHKE B HEKOTOPHIX aKTaX OTPAC/IEBOrO 3aKOHOJATEJbCTBA. B KauecTBe OMHOIO U3 OCHOBHBIX
cBoux npuHOuoB PegepanbHbli 3aKoH «O XMBOTHOM Mupe» 1995 1. yCTaHOBMJI TNIPUOPUTET
MeXIyHapomIHOro mpasa. [IpuopuTeT MeXIyHapOOHOTO IMpaBa? ObLI KOHCTATUPOBaH U ['eHepaabHBIM

npokypopoMm PP3,
B cootBercTBUM ¢ LeHTpanbHON umeeil KOHCTUTYIMM — 4YeOBEK, €ro IpaBa M CBOOOIEI SIBIISIOTCS
BBICIIEH LIEHHOCTbIO — OCOOBIN CTaTyc NMpUIaH HOpPMaM O IpaBax uelioBeka. B Poccum «He MOJKHBI

W30aBaThC 3aKOHBI, OTMEHSIONINE MJIM YMAJISIONINE IIpaBa M CBOOOIBI YejIoBeKa M TpaXkmaHWHa» (4. 2 CT.
55). lymaeTcs, 4To 3TO MoJoKeHne oTHocuTes 1 K camoii Koncturyunu. Tak, B KoHcTUTYLIMM COaepKUTCS
o0LIeNpU3HAHHBIN IPUHLUN #on bis in idem (HUKTO HEe MOXKET OBbITb MOBTOPHO OCYXIEH 3a OJHO U TO XKe
npecryruieHue) (4. 1 ct. 50). Mexnay teM conepxamiasics B [TakTe o rpaXaIaHCKUX U MOJMTUYECKUX ITpaBax
o0IIeTIpU3HAHHAS HOpMa TOBOPUT, YTO HE MOXET OBITH CYyOIWM BTOPUYHO M TOT, KTO ObIT ompabmaH. Cy,
TaKMM 00pa3oM, IOJDKEH pYKOBOACTBOBAThCS HOpMoii [Takra.

Hamnee, OTHOCUTCS JIM HOpMa O IIPUMEHEHUHM IIPaBIJI IOTOBOpA B CIydae PacXOXXIEHHs C 3aKOHOM KO
BceM nmoroBopam? Jlymaercs, 4TO eiBa JIM OHA OTHOCHUTCSI K JIOTOBOpaM MEXBEIOMCTBEHHOTO XapakTepa. B
JIy4llIeM ciyyae TakKuie JOTOBOPhI MOTYT YUMTHIBATbCS MPU TOJKOBAHMY HOPM 3aKOHa.

®ecnepanbHblii 3aKoH «O  MeXayHapoaHbIX goroBopax Poccuiickoit ®enepaliin» IPEANMCHIBACT
paTUIIPOBATh JOTOBOPHI, YCTAHABIUBAIOIINE «MHBIC TTPaBIIIa, YeM ITPeAyCMOTPEHHBIE 3aKOHOM» (11. 1 CT.
15). Cosmagatomue dhopMyanpoBkn KoHctutymmn m 3aKOHA TOBOPSIT B IIOJIB3Y TOro, 4ro 4. 4 cT. 15
Koucturyuinn P® nmeeT B Buay MMEeHHO paTU(GUIIMPOBAHHBIC JOTOBOPHI. TaKoe MOHUMaHME COMEPKUTCS B
ITocranoBnenuu Ilnenyma BepxoBHoro Cyma ot 31 oktsiopst 1995 r., B KOTOpOM TOBOPHUTCS, YTO WHBIE
MpaBuja TOroBopa IOMJIeXAaT MPUMEHEHUIO JIMIIb B TOM Cllydae, €CAM pEelIeHUE O COIJIaCUM Ha UX
00513aTeIbHOCTh ObLIO MPUHATO B (popMe (denepanbHOro 3akoHa (r. 5). DTo MOCTaHOBJIEHUE 00S13aTEILHO

IJId CydOB.
BMmecte ¢ Tem enBa JIM MOXHO nojaratb, 41O YCJIOBHEC O paTI/I(I)I/IKaLH/II/I OTCYTCTBYET B CTaThbC
KOHCTI/ITYHI/II/I cnyqaﬁHo, — CJIMIIKOM CE€PbE3HO €r0 3HAYCHUC IJIA HpaBOBOﬁ CHUCTEMDBI CTpaHBbI. B xogne

KOHCTUTYLIMOHHOTO COBelIaHMs M MpPU pa3paboTKe IPOeKTa 3aKOHA O MEXIYHapOIHBIX JIOTOBOpax
COOTBETCTBYIOLIIEE TTPEIIOXKEHUE O paTU(GULINPOBAHHBIX TOTOBOpPaX BHOCUJIOCh, HO B 00OMX Ciydyasix ObLIO
OTKJIOHEHO.

C y4eToM CKa3aHHOrO BO3MOXHBI JBa BApHUaHTa:

1) IOroBOp BHOCUT TOCTATOYHO CEPhEe3HbIC U3BMEHEHMS B 3aKOHOIATEIECTBO, M3MEHSIET MJIM OTMEHSIET €T0 TIpaBuJa,
yCTaHABIMBAeT MHbIE ITPaBUIIA;

2) JOrOBOp yCTaHABIMBAET MHBIE MIPABIJIA JIUIIb [UIsI KOHKPETHOTO CIydast, AeJaeT UCKIIOYEHUE IS OIPeaeIeHHOM
CUTyalluy, HaAMpUMep TPEAOCTaBIsAs JOMOJHUTEIbHBIC BO3MOXHOCTA WM OTpaHWYMBas IipaBa TpaxkIaH
rocynapcTBa N B 00J1aCTH TOPTOBJIU.

B nepBoM ciyyae pedyb MOST O MIPUOPUTETE MPABUI JOrOBOpa Haj MpaBUJIaMU 3aKOHA, BO BTOPOM — O

MPUOPUTETE IPUMEHEHUS B KOHKPETHOM Cllydae.

B monb3y Takoro moHMMaHUsI CBUAETENbCTBYET U M. 1 ¢T. 15 PenepanbHOro 3aKkoHa «O MeXIyHapOIHBIX
moroBopax Poccuiickoit ®enmepanun». PaTudukammy IomyieskaT ITOTOBOPHI, BHOCSINNE W3MEHECHUS B
3aKOHOJIaTeJIbCTBO, JOTOBOPbI, UCITOJHEHUE KOTOPBIX TpeOyeT M3MEHEHMSsl AEeUCTBYIOIIMX WM MPUHSTUS
HOBBIX (beJepaibHbIX 3aKOHOB, a TaKXE YCTAHABJIMBAIOIIME WMHBIE TpaBuja, HEXEIW IMPeayCMOTPEHHbIE
3aKOHOM. DTO JaeT OCHOBAHMSI CUMTATh, UTO MMEIOTCS B BUAY MHbIE IpaBUjia, KOTOPbIE OTMEHSIIOT WA
M3MEHSIOT IIpaBUJjIa 3aKOHA, a HE IeJIal0T UCKIIIOUYEHHUE UISI KOHKPETHOIO CIIyvasl.

Bomnpoc nmeet GoJiblioe nmpakTuyeckoe 3HaueHue. [1pu npeagaraeMoM MOHUMAaHUU, ¢ OJHON CTOPOHHI,
obecreurBaeTCsl CTaOMIbHOCTh 3aKOHOMIATEbCTBA, a C APYTOi — PACIIMPSIIOTCS BO3MOXHOCTH 00eCTIEeYeHM ST
HAlMOHAJIbHBIX UHTEPECOB B KOHKPETHBIX YCIIOBUSIX.

Eciin 00paTuThCsl K MpakTUKE APYTUX FOCYAAPCTB, TO pacCMaTPUBAEMbI BOIIPOC pEIIAETCs 110 pa3HOMY.
Hemano ctpaH, B KOTOPBIX IPUOPUTETOM B OTHOIIEHUU 3aKOHA IIOJIb3YIOTCS TOJBKO PaTU(ULIMPOBAaHHBIE



noroBopbl. OmHako Ha YKpaWHe YCTaHOBJIEHO, YTO 4YacThl0 TIpaBa CTpaHbl SBJISIIOTCS  JIWIIb
paTrULIMPOBAHHEBIE JOTOBOPHI!.

IIpaBy Poccun Takoe orpaHuyeHue HEU3BeCTHO. ECTh OCHOBaHUSI MoJarath, YTO IPUOPUTETOM IIPU
MPUMEHEHUM II0JIb3YIOTCS MEXIOCYIapCTBEHHbIE M MEXIIPaBUTEJIbCTBEHHbIE A0roBopbl. MHOM cratyc y
MEXXBEJIOMCTBEHHBIX corlaleHuil. [IpakTrka rocynqapcTB MCXOAUT U3 TOTO, YTO, Oyay4Yr pa3sHOBUIHOCTHIO
MEXIyHapOIHOTO JOrOoBOpa, TaK1e COIJIAlleHWsI HE MOTYT 00JIaiaTh IPUOPUTETOM B OTHOIIICHUHN 3aKOHa.

7151 Toro 4yTOOBI TIpaBMJjIa JOTOBOpA CTaIM YacThiO MpaBa CTPaHbl, OHU JOJDKHBI OBITH OITyOJIMKOBAaHBI B
ycTaHOBJIEHHOM Topsiake (. 3 cr. 5 @epepanbHoro 3akoHa «O MeXIyHapOOHBIX AOroBopax Poccuiickoit
Denepaunn» ). AHAIOTMYHbINA ITOPSIIOK CYIIECTBYET U B ApYruxX crpaHax. I'ocymapcrBeHHbiii CoBeT @paHuuu
He pa3 IMPUHMMAJ PEUICHUS O TOM, YTO O(MUIMATLHO He ONYOJMKOBAHHBIN JTOrOBOP HE SIBJISICTCS YacCThiO
MpaBa CTpaHbIZ.

ITpuoputeT MeXXIyHAPOAHOIO MpaBa MpU3HAETCSl MPUHLUMIIOM OTHolIeHui Mexay ctpaHamu CHT (cT. 3
VYcraBa CHI).

HoroBop O cO3MaHUMKM DKOHOMUYECKOTO  COI03a  COHEPKUT  CJedylolliee IOCTAaHOBJICHUE:
«DKOHOMUYECKME OTHOoLIeHuss Mexny JloroBapupawoiuumucsg CTOpOHAMM M HUX XO3SIMCTBYIOLIMMU
CcyObeKTaMU  pEryJupyloTCsl  HacTosiiuMm  JloroBopoM, JABYCTOPOHHMMM Y MHOTOCTOPOHHUMM
CoIIallleHUsSIMU, HOpMaMU MeEXIyHApOIHOTro MpaBa U HAallMOHAJIbHBIM 3aKOHOM. B ciydae, eciiu HacToSIIUM
JIoroBOpOM YyCTaHOBJICHBI MHBIE HOPMBI M TIpaBWJIa, YeM IIPEIyCMOTPEHHbIC HallMOHAJbHBIM 3aKOHOM,
MPUMEHSIOTCS TIpaBWIa U HOPMBI MEXIyHApOAHOro mpaBa M HacTosuero lorosopa» (ct. 25). CTOpOHBI
COITIACMJINCh B CHJIy HEOOXOAMMOCTH €IMHOOOPA3HOTO PEeryiMpoBaHMsT SKOHOMUYECKUX OTHOLIEHMIA
«IIPUBECTU HALMOHAJIBLHOE 3aKOHOJATEIbLCTBO B COOTBETCTBME C HOpMamu Hactosuiero JloroBopa u
MEXIyHapoaHoro mpaBa» (cT. 26). Muorue npyrue coriameHus B pamkax CHI' mpenycmaTtpuBaioT
MpUBEACHWE 3aKOHOAATEJIbCTBA B ONpeNeeHHONH 00JlaCTU B COOTBETCTBUE C MEXIYHAPOAHBIM IPABOM,
HanmpuMep CornalieHre o TOMOIIM OeXXeHIaM U BRIHYXKIEHHBIM TepeceneHaM (cT. 11).

§ 8. MexaynapoaHoe npaBo
1 KOMIIETEHIIUS OPraHOB roCcyapcTBa

OmnpeneneHre KOMIIETCHIIMA CBOMX OPraHOB — CYBEpPEHHOE IIPaBO TOCygapcTBa. TeM He MeHee W
MEXIyHApOAHOE IIPaBO MMEET K 3TOMY OTHolueHue. IIpexie Bcero 3T0 OTHOCUTCS K KOMIIETEHLIMM B
00J1aCTH BHEIIIHUX CHOLIEHMI. MeXIyHapoIHOe MpaBo YCTaHABIMBAET, YTO MOXKET U Yero He MOXET JeJIaTh
rocynapcTBO, a CJIeIoBaTebHO, U €ro opraHbl. TeM caMbIM OIpeaesieTcss U KOMIEeTeHLUs nocaeaHux. Tak,
YTBEPXKIEHUE IPUHLMIIA HENIPUMEHEHUS CUJIBI IMKBUAUPOBAJIO ONHO U3 OCHOBHBIX B ITIPOLLIUIOM CYBEPEHHBIX
MpaB rocyaapcTBa — IMpaBo Ha BOUMHY (jus ad bellum). Bce 3ToO HaXOAUT OTpakeHUE B KOHCTUTYLIMOHHOM
IpaBe, KOTOPOE COOTBETCTBYIOIIMM 00pa30M OrpaHMYMBAET KOMIIETEHIIMIO OPraHOB rOCYAapCTBa.

EctecTBeHHO, YTO OCOGEHHO 3HAYUTEILHO BIMSIHME MEXIYHAPOIHOIO IIpaBa Ha KOMIIETEHIIMIO OPraHOB
BHEIIIHMX CHOIUeHMI. Tak, MexXIyHapoaHoe IPaBo ompeaesiseT, KaKiue OpraHbl MOIYT JaBaTh OKOHYATEIbHOE
corjlache Ha  00s3aTeJIbHOCTh ~ MEXAYHAapOOHBIX JIOTOBOPOB 0€3  CIELMaJbHBIX  IOJHOMOYMIA.
JlefiCTBUTETbHOCTh TAKOTO COIJIACUSI B MEXIYHAPOIHOM IUIaHE OIpeAessieTCSI B COOTBETCTBUU C
MEXIYHAPOITHBIM ITPABOM.

KoMnereHmust TUTIIOMAaTUYECKUX TIPEACTABUTEIBLCTB M KOHCYJIBCKHUX YIPEKICHUI B 3HAYNTEILHOM Mepe
OIIpee/IsIeTCS. HOpMaMu OOLIET0 MEXIYHAPOMHOro IIpaBa 1M JOroBopaMu. KOHCYIbCKash KOHBEHLIMS MEXIY
Poccuiickoit @Denepanueii u Pecrnybaukoit Kopes 1992 r. ycraHOBWJIA, YTO KOHCYJIbI OYAYT BBINOJIHSTH
JI1I00BIe Npyrue MYHKIMU, «<KOTOPHIE IIPEIyCMOTPEHBI MEXIYHAPOIHBIMU JOTOBOpaMU» (I1. «0» CT. 37).

CyliecTByeT IIOHSTHME KOHBEHIMOHHbIE OpPraHbl BHEHIHMX CHONIEHWH, TITIOJHOMOYMSI KOTOPBIX
OIIpEACIIIIOTCS JOTOBOpaMHM. B 3TOM KadecTBe BHICTYITAl0T MHOTHE MIHHUCTEPCTBA M BEIOMCTBA.

MexnmyHapomHoOe TIpaBoO BJIWSIET M Ha OCYIIECTBJIEHME 3aKOHOAATeIbHOM BiacTu. ITocieaHss He MOXeT
M31aBaTh 3aKOHBI, IIPOTUBOPEYALIe MEXIYHAPOIHOMY IIpaBy. 3aKOHOAATEIb OrPAHUYEH MEXIYHAPOIHBIMU
o0si3aTeIbCcTBAMU  TOCcymapcTBa. boiee Toro, oH 00si3aH M3[aBaTh 3aKOHbI, HEOOXOAMMBIE IJIst
OCYILIECTBIICHUSI HOPM MEXIYHApOIHOIO IpaBa. MeXmyHaponHble HOPMBI JOJKHBI YYMTBIBATHCS BCEMU
opraHamu, y4acTBYIOLIMMU B HOPMOTBOPYECKOM IeATEIbHOCTH .

JloroBop MoXeT AaBaTh MMapjaMeHTy BO3MOXXHOCTh M3aBaTh 3aKOHEI, KOTOPhIE OH OB OBl HE BIIpaBe
MPUHUMATh TIPA OTCYTCTBMHM JOTOBOpa. DTO ITOJOXEHWE HE pa3 ITOATBEPXKOANIOCHh BBICIIMMU CYyIaMU
HEKOTOPBIX TrocymapcTB (Hampmmep, pereHre BepxoBHoro cyma CIIA 1920 r. mo memy mrata Mwuccypu
npotuB Hunepnanmaos).

MexayHapomaHOe TIpaBO OKa3bIBAeT BIMSHUE M Ha TAKOW KOHCTUTYLIMOHHBIN MPUHIINI, KaK pa3aeacHue
BiacTeil. B3aMOCBSI3aHHOCTh TOCyIapCcTB OOYCIOBWIA MX ITOCTOSIHHOE M MHTEHCUBHOE B3aMMOCICTBUE.
DT0 TpeOyeT IOCTOSHHBIX KOHTAKTOB, €XCTHEBHBIX WHUIIMATUB W peaklWil, 4TO IOCTYIHO TIJIaBHBIM
00pa3oM MCTIOJTHUTEILHON BJIACTU, KOTOpAsl MCIIOJIb3YeT 3TO IS YCUJIEHUS] CBOMX TO3UIIMI B OTHOLIEHUU
IpYyrux oTpacieil Bmactu. O TOM, YTO 3aKOHOJATENIbHbIE OpraHbl OTHAIOT cebe OTYET B ITOM OMACHOCTH,



MOXET CBUIETEILCTBOBAaTh IpakThkKa ceHata CIIIA, KOTOpEIN MpHU COTJIaCMM Ha paTH(UKAIINIO HEepeaKo
IIeJlaeT 3asBIICHME O TOM, YTO HMYTO B JaHHOM IJOTOBOPE HE OyIeT pacIIMpsITh WIM OTPaHWUIMBATH OOBEM
nojaHoMmounii Konrpecca.

B mopsimke ocyliecTBAeHUS JOTOBOPOB HE TOJBKO MPAaBUTEIBCTBA, HO M BEIOMCTBa CO3MAaIOT HOPMBI
BHYTPEHHEro mpaBa, BbIXOAsdIIMe 3a paMKu MX kommeTeHuuu. B CIIA ucnosHUTEIbHBIE COTIAIlCHMS,
3aKiovaemble [1pe3auaeHToM B paMKax CBOMX KOHCTUTYLIMOHHBIX MIOJJHOMOYMI, OTHOCATCS K (heaepaibHOMY
MpaBy M CTOST BEIIIE TIpaBa MTAaTOB. B pe3yiabTaTe BHOCITCSI U3MEHEHMSI B ycTaHOBJIeHHOe KoHCTUTYIIMEH
pacripefic;icHe KOMIIETCHIIMA MeXmy (emepammeid W IITaTaMd. AHAJIOTMYHAsI CHTyalldsl BO3MOXHA U B
Poccuiickoit Peneparnn, MOCKOIBKY KOHCTHTYIIMSI YyCTAaHOBWIA IPUOPUTET NMPUMEHEHMSI HOTOBOPOB B
OTHOILIEHMM 3aKOHOB M OTHECJAa K COBMECTHOMY BeicHuUi0 DemepaliuM U €€ CYOBEKTOB BBINOJHEHUE
MEXIYHApOOHBIX HOroBopoB P® (m. «o» 4. 1 cr. 72). OTMeYeHHOEe SBJICHHE W3BECTHO M YHUTApPHBIM
rocynapctBaM. KOHCTUTYLIMOHHBIA cyn MTaauu ycTaHOBWJ HajJWyhe€ KOHCTUTYLMOHHOIO IIPUHIIMIIA,
KOTOPBHII Je/TaeT HEKOHCTUTYLIMOHHBIM 3aKOHOIATEIECTBO PETMOHOB, TIPUHSITOS B paMKaX X KOMIIETCHIINH,
B C/lydyae MPOTUBOPeYHs JOroBopaM cTpaHbl (peuieHue N49 1963 r. u 1p.).

[TpakTriKe HEKOTOPBIX TOCYIAPCTB M3BECTHHI ClIyyan, KOTAa MEXIYHapOIHOE ITPaBO BHOCUT U3MEHEHUS
B pazaesieHue BiacTeli 3akoHoaaTesibHOM U cyneoHoil. BepxoBHbiit Cyn HunepinaHaoB, HallpuMep, He MOXET
OTKa3aTh B IPMMEHEHWM 3aKOHA Ha TOM OCHOBAaHMH, YTO OH IIPOTMBOPEUYUT KOHCTUTYIIMU, HO MOXET
OTKa3aTh B 3TOM, €CJIM YCTAHOBUT, YTO 3aKOH HapyIlIaeT MEeXKAyHapOIHBIN TOrOBOP.

JloroBOpBl CIIOCOOHBI HEMOCPEACTBEHHO BIUATh Ha KOMIIETEHIIMIO CyIeOHO#l BJIacTH, HaIpuMep
OIIpeneIsITh, KaKWe CYIbl KOMIICTCHTHBI paccMaTpWBaTh COOTBETCTBYIOIIME mAena. IlpemycMarpuBacTCs
BO3MOXHOCTb ITOJAYH MCKOB, OCHOBAHHBIX HA TOCTAHOBJIEHUSIX JOTOBOpa'.

JloroBopsl BIMSIOT M Ha cepy NeITebHOCTM OpraHOB HOTapuata. Bo3MOXHOCTb TaKOTO BIIUSTHUS
MOXET OBITh IIpemycMoTpeHa 3akoHoM. OCHOBBI 3akoHomaTesbcTBa Poccuiickoit Menepaiiny 0 HOTapuare
1993 r. mpeaycMaTpuBalOT BO3MOXHOCTb OTHECEHUSI TOTOBOPOM K KPYI'y HOTapUaJIbHBIX JEHMCTBUI TaKuX,
KOTOpHIE He MPeTyCMOTPEeHBI 3aKOHOM (cT. 109)2.

Kak yxe roBopmwioch, HeMaJO HOBBIX KOHCTHTYIIMI, BKJIIOYas POCCHUMCKYIO, IIpeIyCMaTPUBAIOT
BO3MOXHOCTh IIepefayd Ha OCHOBE JIOrOBOpa 4YacTHM IIOJTHOMOYHMI TOCyIapCcTBa MEXIYHApOIHBIM
opranmnzauusaM (ct. 79 Konctutyuuu PO).

Haxkownelr, ¢ TOMOIIBI0 MEXIYHAPOIHOTO IIpaBa MOXKET pacIIMpPSThCS cdepa AeiCTBUS TOCYIapCTBEHHOM
BJIACTHU 3a IIPEIebl TOCYIapCTBEHHON TepPUTOPUHU, HAIIPUMEP Ha 3KOHOMHUYECKYI0 MOPCKYIO 30HY. JIpyroi
BapuaHT: [JoroBop Poccuiickoit @enepaniuu ¢ TypKMEHUCTaHOM TIpeIyCMaTPUBAaET, YTO KaXaasi U3 CTOPOH
OymeT 3allMINaTh IIpaBa CBOMX TpaXmaH Ha TEPPUTOPUM APYTOH CTOPOHBI B COOTBETCTBUHM C
00IIIeNTPU3HAHHBIMU HOPMaMU MEXIYHApPOIHOTO IpaBa (CT. 5).

§ 9. KoHCTHTYIIMOHHBIE CYIbI B MEXKIYHAPOAHOE NMPABO

VYcuneHue BIUSIHUS MEXIYHApPOIHOIO MpaBa Ha BHYTPEeHHEE, BKJI0Uasi KOHCTUTYLIMOHHOE, BbI3bIBAET K
>KM3HU HOBbIE (DOPMBI KOHTPOJISI 32 COOTBETCTBUEM MEXIYHAPOIHBIX 00513aTeIbCTB KOHCTUTYLIMUA CTPaHBI.
CyIIeCTBEHHYI0O pOJIb B 3TOM CIOCOOHBI MTpaTh KOHCTUTYIIMOHHBIE CYIbI, OCHOBHAs 3aadya KOTOPBIX —
CICANTh 3a KOHCTUTYIIMOHHOCTBIO 3aKOHONATEIbHBIX aKTOB. KOHTpoIb 3a KOHCTUTYIMOHHOCTHIO
MEXIYHAPOTHBIX TOTOBOPOB — 3TO HOBAsl IUIST HUX (DYHKIIHS.

Crapeiiiuii cyn, oCcylecTBISIOINI QYHKIINI0 KOHCTUTYIIMOHHOTO KOHTpoJist, — BepxoBHbiii cyn CILIA
He paccMaTpuBaeT BOIPOCHI KOHCTUTYLIMOHHOCTU JOTOBOPOB, HECMOTPSI Ha TO UTO, corjlacHo KoHCTuTyuu,
denepaibHble 3aKOHBI U JOTOBOPHI 00J1afal0T PAaBHON IOPUAMYECKON CUJION, SIBJISISICh «BBICIIMMU 3aKOHAMU
crpaHbl» (cT. VI). AHaJlOTMYHYIO TO3WIMIO 3aHMMAKOT M HEKOTOpble COBPEMEHHbIE KOHCTUTYLIMU.
Koncturyunst Typuuu, IprpaBHSB JOTOBOPHI K 3aKOHAM, OTOBOPHJIA, YTO B OTHOIIEHUU JOTOBOPOB HETb3SI
obpaimatbcs:i B KoHctutynuonHsiii cynm (ct. 65). CommacHo mnoptyraabekoit Konctutynuwm 1976 T,
HEKOHCTUTYLIMOHHBIN C TOYKM 3PEHMSI CYIIeCTBa WIM (hOpPMBI XapaKTep MeEXIyHApOIHBIX JTOTOBOPOB HE
MPernITCTBYET ux coomoaeHuto [Mopryranueit (4. 3 ct. 280).

HranbsHckuit KOHCTUTYLIMOHHBIN Cyl cUUTAaeT BOZMOXHBIM OIPEAEISiTh KOHCTUTYLIMOHHOCTh 3aKOHOB
00 OCYIIECTBJIEHUU JOTOBOPOB, HO HE CaMMX JOTOBOPOB. COOTBETCTBYIOIINE PEIICHHST TPUHUMAINCH UM He-
onHokpatHo (pemeHue NeS4 1979 r. u pemenrie Nel28 1987 1.). AHamornyHast IpakTKa U3BECTHA U IPYTUM
crpanaMm. B 1990 r. Beicmasg cymeOHast mHcTaHuMs I[lepy mpu3Haia mpotuBopedamnmMyu KoHcTUTynmu nBa
MPaBUTEILCTBEHHBIX IEKPeTa, B COOTBETCTBUM C KOTOPbIMU B 1989 r. ObLIM 3aKJIIOYEHBI COIIAIICHUS C
CCCP o pbIOOIOBCTBE.

B 1eJ0oM KOHCTUTYLMOHHBIE CyIbl BeCbMa OCTOPOXHO TIOAXONST K peIIeHUI0O BOIIPOCOB O
KOHCTUTYIIMOHHOCTH MEXTYHApOIHBIX TOTOBOPOB. [IpakTrKa B 3TOI 00/1aCTH HEBEIMKA.

Hanbonee akTMBEH B 3TOM nnaHe, noxanyin, @enepanbHblil KOHCTUTYLMOHHBIN cya, FepMannn. CornacHo 3akoHy O HEM,
Cyn peliaeT, SBNSIOTCA 1 onpefeneHHble HOPMbl MEXAYHapOAHOro npasa COCTaBHbIMK YacTamMu deaepanbHOro npasa u



CO30al0T I OHWM HEMoOCPenCTBEHHO npaBa W ob6si3aHHOCTM Ans mHamempoB (§ 83). Cyn BMAMT CBOW 3ajady B
npeaynpexaeHny onacHOCTY HapyLUeHWs oBLmMX HOPM MexayHapoaHoro npasa cyaamu ®PIM (pewexve 1983 r.). O6pawaet
Ha cebs BHUMMaHWE COOTBETCTBYIOLLAS MEXAyHapOAHOMY MpaBy MOCTAHOBKA BOMpPoOCa O KOHCTUTYLMOHHOCTU
MaacTpuxTCKOro cornalleHus B niaHe KOHCTUTYLIMOHHOCTU MMEHHO cornacus APl Ha ero o6a3aTenbHOCTb (pewexne 1993
r.). BaxHoe mecto B pestenbHocTy Cyaa 3aHMMAOT PELUEHMS O TONKOBAHWUM MEXIYHapOAHbIX AOroBOPOB. M3BECTHO
HECKONbKO pPeLUeHuii, CoAepXaBLUNX TOJIKOBAHME BaXHbIX MNOAUTUYECKUX OOrOBOPOB, LOrOBOPOB CO CTpaHamu BocTouHoi
EBponebl, cornawenunini B pamkax HATO un pp. CneposaTenbHo, PepepanbHblii KOHCTUTYLMOHHBIA cyn, FepmaHun nrpaet
BaXHYIO pOnb B 06ecnevyeHnn B3anMOAENCTBUA MEXAYHapOAHOrO M HaUMOHANIbHOrO NpaBsa, B YaCTHOCTM OCYLLEeCTBASeT
KOHTPOJIb 32 [OJIKHbIM BbINOMHEHNEM HOPM MeXAyHapOAHOro npasa opraHamu rocypapctea. Cyn pykOBOACTBYETCSH
npasmnom GnaroxenaresibHOro OTHOLLEHUS K MEXAYHAPOAHOMY Npasy, 3aKOHbI TONKYIOTCS TakuM 06pa3om, 4To6bl nsberatb
KONN3UN C MEXIAYHAPOAHbLIM NPaBOM.

Konctutyus P® npenocrabuia KoncruryuonHomy Cyay IIpaBo pelaTh [iejia 0 COOTBETCTBUU €ii «HE
BCTYIIUBIINX B CUJIY MEXIYHAPOIHBIX ITOTOBOPOB» (II. «I» 4. 2 cT. 125). DopMysa HEIOCTATOYHO YeTKas.
HoroBop MOXeT OBITh HE BCTYIMBIINM B CHITy, HeCMOTPsI Ha To 4to Poccuiickass Menmepaiinst BeIpa3mia
OKOHYATEJIPHOE COIJIaCe Ha ero 00sS3aTeIbHOCTh, HAIPUMEP MyTeM paTU(PUKAIINU, TTOCKOJBKY ApYyTue
YYaCTHUKHU eIlle He caeanu 3Toro. OTKa3 OT coriacus B TaKOM cJIydae BO3MOXKEH TOJbKO B COOTBETCTBUU C
MEXIYHapOIHBIM ITPABOM.

CoracHo BeHckolf KOHBEHLIMM O TIpaBe MEXAYHApPOAHBIX JAOTOBOPOB, NEWCTBUTEIBbHOCTH COTJIACHSI
rocyaapcTBa Ha 00s13aTeJIbHOCTD JIJISI HETO TOTOBOPA MOXKET OCITapuMBaThCs TOJIBKO Ha ocHOoBe KoHBeHIIMMN
(ct. 42). OnHOCTOPOHHMIA OTKAa3 BJIEUYET 32 COOOM MEXIyHApOAHYIO OTBETCTBEHHOCTh. TO 0OOCTOSITENBCTBO,
YTO TTOMOOHBIN OTKA3 COBEPICH Ha OCHOBAaHMHU nocTaHoBIeHMSI KoHcTutynmmonHoro Cyna, He MEHSIET Jelia,
MOCKOJIbKY akThl Cyma sIBISIOTCSI aKTaMM BHYTpeHHero IpaBa. HeKoTophlif cBeT Ha paccMaTpuUBaeMBbIi
Borpoc mnposvBaeT PenepaibHblil KOHCTUTYLUHMOHHBIN 3aKoH «O KoncturynmonHom Cyne Poccuiickoii
®enepaunn». CormacHo cT. 89 (1. 1), 3ampoc 0 NMPOBepKe KOHCTUTYLIMOHHOCTU HE BCTYITMBILIETO B CHILY
JIOTOBOpA TOTTYCTUM B TOM CJIydae, eCJIi OTOBOP €llle MOMJIEXKNUT paTudUKaIMU WIK yTBepXaeHn0. O ToM
K€ CBHIETSIBCTBYET M CT. 91, cOINTacHO KOTOpOM IPU3HAHHBIN HEKOHCTUTYLMOHHBIM MEXITYHAPOTHBIN
IIOTOBOP «HE MOXET OBITh paTU(PUIIMPOBAH, YTBEPKIEH M HE MOXET BCTYNUTHh B cUiy Wit Poccuiickoit
Denepayii THBIM 00pazom» .

CnenoBarenbHo, KoHncruryumonHbii Cyn P® MoxeT paccmaTpuBaTh Aeja O KOHCTUTYLHMOHHOCTH
TOJBKO T€X JOrOBOPOB, KOTOpHIE €llle He BCTYMWIM B CuIy I Poccuu, MOCKOJBbKY OHa He U3bsIBUJIA
corjiacust Ha Ux 00s13aTeIbHOCTh. Peub UIeT o ToroBopax, MoANMMCcaHHbIX, HO He paTU(UIIMPOBAHHBIX WK HE
YTBEPXKICHHBIX MHBIM 00pa3oM, O IOroBopax ImapacupoOBaHHBIX, HO HE ITOANMMCAHHBIX OKOHYATEIBHO, €CIIN
JIOTOBOP BCTYIIAeT B CMJIY C MOMEHTA IOAITMCAHNS.

§ 10. Pe3oonun MeKIyHAPOIHBIX OPraHOB,
OpraHu3aimii 1 BHyTPEHHee NPaBo

Pesomoniny MexXnyHapoIHBIX KOH(MEPEHIIMI, COBEIIAaHWI, a TAKKe MEXIYHAPOIHBIX OpraHU3aIuid, UX
OpraHOB MIPAIOT BaXKHYIO POJIb B PETYJIMPOBAHUM MEXTOCYIapCTBEHHBIX OTHOIICHUI. PacTeT ux BavsHue u
Ha BHYTpeHHEee IIpaBo, HO B OTJIMYKME OT HOPM MEKIYHAPOTHOTO IIpaBa B JTaHHOM CJIydae BIMSIHUE HE HOCHUT
IOpUAMYeCcKOro xapakrepa. Kak M3BeCTHO, Pe30JIOLIMU MEXIYHAPOIHBIX KOH(MEPEHLIMI 1 OpraHu3aluii He
00J1a1aI0T IOpUAMYECKU O00s3aTeIbHOM Ccuoii. OTaelbHble MCKIIOYEHUS M3 OOLIero mpaBmwia OyayT
OTMEUEHBI.

PaccmarprBaemble akThl TOPOXKIAIOT MOPAJIBHO-NOJIMTHYECKHE 00S13aTEILCTBA, YTO BOBCE HE MCKIIIOYAET
X BJIMSHMUS Ha BHYTpeHHee mpaBo. Kpome Toro, mpu BBISICHEHUM COAEpXaHUsSI HOPM MEXIyHapOIHOTO
MpaBa, B TOM YWCJIE M WHKOPIIOPUPOBAHHBIX BO BHYTPEHHEE IIPaBO, NMPUXOIUTCS IpUOEraTh K ITOMOIIN
pe3ouoLuii KoHpepeHuii 1 opranusauuii. [llInpoko KCHoab3yeT UX B 3TUX Leasax U MexayHapoaHbiid Cyn
OOH.

CyllIecTBYIOT CIIOCOOBI MNPUIAHMS COACPXKAHMIO PE30JIIOLMI IOPUANYECKOM CUJIbI U TEM CaMbIM
BKJIIOYEHUsI €ro BO BHYTpeHHee IpaBo. Comepkaliyecss B HUX MpPaBUIa MOTYT OBITh NPU3HAHBI HOPMaMU
O00OBIYHOTO MEXIYHApOJHOIO IipaBa WIM O(OpMJICHb B KayeCTBe IOCTAHOBJICHWI moroBopa. Yacro
HCTIONIBb3YETCsl TAaKOM CITOco0, KaK OTCHIIKA IOTOBOPA K PE30TIONNSIM KOH(MEPEHIINI MM OpraHu3a1ni.

CyllecTBYIOT M  IOCYIapCTBEHHO-IIPABOBbIE  CIIOCOOBI  IPUAAHUS  COAEPXKAHUIO  PE3OJIOLUIA
opuandeckoir cuiabl. Tak, pacnopstkenuem Ilpesumenra P® o MepompusTusx II0 UTOraM BU3HUTa
IIpesunenta UranbsHckoit PecnyOonuku (1992 1.) comepkaHWIO psina AOCTUTHYTBIX B XOIE BHU3UTA
JIOrOBOPEHHOCTE Oblj1a IpKIaHa CUjla BHYTPEHHETO IpaBa.

[To Mepe ycuneHusi 3HaUMMOCTH PE30JIIOLMIA MEXIYHAPOAHBIX KOHGbEPEHIMI rocynapcTBa CTpeMsITCs
MOBBICUTDH MX aBTOPUTET U IEUCTBEHHYIO CUJIY IO CPaBHEHUIO C MPOCTEIMK peKoMeHaaunsaMu. CIieraabHO
OroBapMBaeTCsl, YTO MPUHUMAEMble aKThl SIBJISIOTCSI MOJUTUYECKMMHU O0O0sI3aTeIbCTBAMM, C KOTOPBIMU
VUYaCTHUKMA JOJDKHBI COOOpa3OBBIBaTh CBOE IIOBENEHWE, B YACTHOCTM VYYWUTBEIBATH MX B CBOEH
HOPMOTBOPYECKOM IEATETbHOCTH.



B 3axmountenbHoMm akte CoBeliaHus o 0e30MacHOCTU U coTpyaHudecTBy B EBporie 1975 r. mpuHuun
JTOOPOCOBECTHOTO BBIMIOJIHEHUST 00SI3aTEICTB 110  MEXIYHApOTHOMY IIpaBy COINEPXKUT CJemyloliee
nojioxkeHue: «I1pu OCyllecTBIeHMN CBOMX CYBEPEHHbIX IIpaB, BKJIIOYAsI IIPaBO YCTAHABIMBATL CBOU 3aKOHBI
¥ aIMMHUCTPATUBHBIC MpaBa, OHU OYyIyT cOOOPa30BBIBATHCS CO CBOMMM IOPUAMYECKUMU 00sI3aTeIbCTBAMU
MO0 MEXIYHapOOHOMY IIpaBy; OHU OyAyT, KpOMe TOro, YYUTBIBaTb JODKHBIM OOpa3oM U BBIMOJHSTh
nojioxeHus» 3akmountenbHoro akra CbCE.

CiieioBaTeIbHO, YETKO DPA3IMYaloTCs IOpUAMYecKre 00s3aTesIbcTBa IO MEXAYHApOTHOMY TpaBy WU
MOJIOXKEHUST 3aKIIOUMTEIFHOTO aKTa. BmecTe ¢ TeM rocymapcTBa OOTOBOPWJIMCH HOJKHBIM 00pa3oM
VUIUTBIBATh W  BBINOJNHSATH WX IIOJOXEHWsS, B TOM 4YHCJIe B HOPMOTBOPYECKOM IIpoliecce.
B nopsinke BbImonHeHUsT cBoux 00s3arenbcTB Mo gokymeHTam CBCE, a tenepr u OBCE rocymapcTsa
PeryJsIpHO MPUHUMAIOT BHYTpPEHHME IpaBOBble aKThl. Takue akThl U3BECTHbI M TMpakTuke Poccuu. B
KavecTBe IIpMMepa MOXKHO yKa3aTh Ha pa3BepHyToe [locranosneHnue [IpaButenbcrBa PD ot 7 aBrycra 1995 1.
0 MEpONPUATUIX 110 peanusanuu 1okymMmeHToB OBCE!.

Y10 XKe KacaeTcsl pe30IoLNi MeXXIyHAPOIHBIX OPraHMU3allMil, TO IPEXIe BCETO HEOOXOOMMO OTMETHUTh
OoJIpIlIOE BIMSHWE Ha BHYTPeHHEEe IIpaBO pEIICHWI OpraHdM3amuii, IEWCTBYIOIIMX B 00JACTSIX
CHENMAIM3HPOBAHHOTO COTPYIHHYECTBA: TPAHCIIOPTA, CBSI3M, METPOJOTUM, 3APABOOXPAHEHMSI M MHOTHUX
npyrux. BHyTpeHHee IpaBo B 3TUX OOJAaCTSX B 3HAYMTEIbHOU Mepe yHUduUiMpoBaHo. IIpuHUMaeMble
TaKMMU OpPraHu3alUsIMM PpEerJIaMeHTbl, PeKOMEHAALMW, CTaHAAPTbl, HECMOTPSI Ha OTCYTCTBUE Yy HMX
IOPUINYECKOM CHWJIbI, YYWUTBIBAIOTCSI BHYTPEHHMM IIpaBOM. 3aciyXMBaeT OBITb OTMEUYEHHON 0c000
IeATeIbHOCTh MeXXIyHapOIHOM OpraHW3alliy TPyJa, MHOTOYMCJICHHBIC aKTHl KOTOPOUl SIBIJIMCH BaxKHBIM
(baxTOpOM pa3BUTUS TPYLOBOTO MPaBa roCyAapCTB.

3HAYUTEJIbHO BIIMSHME Ha BHYTPpEHHEE IIpaBO OpraHu3alMii ooueii Kommerenuu, rnpexiae Bcero OOH.
BcnmomHuM Bce Ty ke BceoOllyro nekiapaiyio MpaB 4eaoBeKa, KOTopas coaepxXajaach B pPE30JIOLMU
I'enepanbHoit Accambien OOH, umeroweit craryc pekomeHpaiuu. Ilpaktuke I'eHepaiabHOit Accambieu
OOH wu3BecTHBH U MHBIE ITYTH BO3AEICTBUS Ha BHYTpeHHee IpaBo. Jdeknapalus o JMKBUIALINN BCeX BUIOB
pacoBoii AucKpuMuHaLuu 1963 r. morpeboBajia OT rocyaapCTB OTMEHbI 3aKOHOB U ITPaBUJI, ITOPOXIAIOLINX U
3aKPEIUISIIONINX pAacoBYIO OTUCKpUMUHaIMIO. ['eHepanbHast AccaMmOiess OOH B psme pe3oiolnii Impu3Baia
rocymapcTtBa IIPUHSTh 3aKOHBI OO0 YroJIOBHOM HaKa3yeMOCTHM MCIIOJIb30BaHMSI HAeMHUKOB, a CaMHUX
HAeMHUWKOB MIPU3HATh NMpecTyMHUKaMUu. COOTBETCTBYIOIINE MOJOXEHNST UMEIOTCSI U B PE3OJTIOLUSIX O OOpbOe
C MEXIyHapOAHBIM TEPPOPUZMOM.

Coser bezonacHoctu OOH He pa3 npuHUMaJ pelieHNs], OCYKIAoLINe U OObIBISIONINE He3aKOHHBIMU
aKThI TOCYIapCTBa, MPOTUBOpPEYaIlle MEXITyHapoJHOMY IpaBy U peieHusM Coseta. B pesomtouuu 1970 r.
comepxajics mpusblB K rocygapctBaM — wieHamM OOH mnpuHSTh Ha HallMOHAJIBHOM YPOBHE MeEpbI IS
00eCITeYeHST TOTO, YTOOBI HA OIWH aKT MOJDKHOCTHBIX JIMII M YIPEXICHMI He3aKOHHOTO pexknMa B KOxHoM
Ponesnu He mojyyusa Kakoro-iaumbo mpusHaHusl. B pesomonusx mo moBoay BTopxkeHuss Mpaka B KyBeiT
CoBer besomacHocTM He pa3 MOATBEPXKIaJl, YTO JIIOObIe aKThl IpaBUTeNIbcTBA Mpaka, mpoTuBoOpeualiye
pe3omounsam CoBeTa, IBJISIOTCS HUYTOXHBIMU! .

B pesomonusax CoBera peyb HepeIKoO MIET 00 OTKase B NMPU3HAHUM peXMMa IpaBleHMsT B 1eaoM. B
pesomonusax 1mo moBoxy BTopxkeHms Mpaka B Kyseiir CoBeT be3omacHocTM mpu3Hal IIPaBUTEILCTBO
KygeiiTa enMHCTBEHHO 3aKOHHOI BJIaCTbIO, BbIPAa3UJl HaMepeHUEe BOCCTAHOBMUTb €ro BJacTb U IOTpedoBal
«He TIpU3HaBaTh KaKoil ObI TO HUA OBLIO PEXXUM, YCTAHOBIICHHBIM OKKYITHPYIOIIEH TepsKaBOii».

CrenyeT NOMHUTb, YTO puHUMaemMble CoBeToM be3omnacHOCTH B COOTBETCTBUM co CT. 25 YcrtaBa OOH
pelleHus SIBJISIOTCS IOPUANYECKH 00s13aTeIbHbIMU. MexxayHapoaHbiii Cyn MOnTBepAU, YTO TaKUE PEIICHUS
MMEIOT CUJIy 00$13aTeIbCTB IO YCTaBy U, Clel0oBaTeIbHO, B COOTBETCTBUU co cT. 103 YcraBa npeobaagatoT
Haa JIOObIM 00513aTeIbCTBOM TOCYIapCTB, BBITEKAIOIIUMM M3 Jro06oro morosopa. Ecim pemenue CoBera
be3onacHocTU TIpekpalaeT Wi MPUOCTAHABIUBAET NCUCTBAE MEXIYHAPOJHOTO NOrOBOPA, TO TEM CAMBIM
OH JieJlaeTCsl HEMMPUMEHUMBIM U B KaUueCTBE YaCTH IpaBa CTPaHBbI.

Pemenne Coseta besonacHocTu ot 25 ceHTs16ps 1990 r. ykaswiBaio: «Bce rocymapcra, He3aBUCUMO OT
HaJIM4Us JIOOBIX TIpaB WIKM 0013aTeIbCTB, BO3HUKIINX Ha OCHOBE JIIOOOTO MEXIYHApPOIHOTO JOTOBOpA WU
JIF000TO 3aKII0YEHHOTO KOHTPaKTa W00 JTI000i1 JIMLEH3UN WA pa3pellieHNs, BBIIAHHBIX 0 JaThl TPUHSTHS
HACTOSIIIIEH PE30JIIOIINH, OTKAXYT B pa3pelIecHUU JI0O0MY CaMOJIETy B3JIeTaTh C WX TCPPUTOPUH, €CIIU
camoJieT OyaeT HecTu J1io0oii rpy3 B Mpak unu us Hero...»

T'ocynapcTBa 00s13aHbBI 00ecneunTh BhinoaHeHue peiieHuit Cobera besonacHoctu OOH Bcemu cBonmu
opraHaMu, (U3NYECKMMU W OpUINYECKUMH JUNAaMHA. Ecim B 3THX IeisIX HEOOXOAMMO W3IaHue
HOPMATWUBHOTO aKTa, TO OH IODKeH OBITh M3daH. HeobocHOBaHHAasT OTMEHA HOPM, IIPUHSITHEIX BO
WCITOTHEHNE PEIICHUSI, pacCMaTpUBaeTCs KaK HapylleHune pereHust. 'eHepansHas Accam6iaest OOH B 1970
r. ocymuna otMmeHy BenukoOpuranmein n CIIIA HauMoOHaNIbHBIX AKTOB, BBOIMBIIMX 3KOHOMMYECKHE
CaHKIIWU B OTHOILIeHUM Ponesuu.

B Bompoce o BHYTpUTIOCyIapCTBEHHOM UMILIEMEHTALIMU 00s13aTesIbHbIX perieHuit CoBeta bedonacHocTr
OOH HaGmomaeTcs omnpeneiaeHHOe eanHooOpa3ue. B 1enoM rocymapcTtBa MCXOOST W3 TOrO, UTO IS



IpUIaHud UM 00513aTeJIbHON CUJIBI BHYTpU CTPaHbI HCO6XOI[I/IMO n3gaHNeC HAllMOHAJIbHOIO HOPMATUBHOTI'O
akta. B OIHHUX TocCyaapCTBax AJd 3TOro Tpe6yeTCH 3aKOHOJIaTCJ'IbeII71 aKT, B OPYIUX AOCTATOYHO aKTa
MCIIOJIHUTEIbHOI BIaCTHU.
BepxoBHblli cyn, ABcTpanun onpegenun: «lockonbky YctaB u peweHus Coeeta BesonacHocTu He Gblin BBEOEHbI B
[encTeme BHYTpy ABCTpanum nyTeM COOTBETCTBYIOLLErO 3aKOHOAATENbCTBA, MOCTOSIbKY OHU HE MOTYT CNYXWUTb OCHOBaHNEM
05t [eNCTBUIA MCMNOSIHUTENbHOM BNACTW, KOTOPbIE B MHOM cilydae 6binn 6bl HEOOOCHOBAHHBIMU...»! AHANOMMYHbIA NOPSA0K
CYLLECTBYET U B APYrNX CTPaHax, BKOYas U Te, B KOTOPLIX B OT/IMYME OT ABCTPanumn NpesycMoTpeHa obLuas TpaHchopmaums
HOPM MexayHapogHoro npasa. B ®PI gna peanusdaumm obasatenbHbix pesonoumin Coseta BesonacHoctn OOH
Heo6X0AMMO N3AaHNe HaLMOHaNbHOrO MPaBOBOro akTa.

B Poccnm TakKe ClIOXWMIACH TTpaKTHUKA M3IAHWSI aKTOB, IMOCBSIIEHHBIX pealn3anuy pemreHuii CoBeTa
BezonacrocTt OOH. Takue akThl BHOCST Cephe3HbIC M3MEHEHMS B IIPaBO CTPaHBI, HAIIPUMEp 3aIlpeIiaioT
JII00BbIe 9KOHOMUYECKHE CBSI3M C TOCYIapCTBOM, B OTHOIIEHUU KOTOPOTO MpUMEHSIOTCA caHKiuu CoBeTa,
HECMOTPSI Ha TO YTO 3TH CBSI3U OBLIM IOPUAMYECKU O(POPMIIEHBI B COOTBETCTBUM C IpaBoM P®D. B omHux
cydasiX B KauecTBEe aKTOB I'OCYIapCTBa BHICTYyHAIM yKa3bl U pacnopspkeHust IIpesuaenta P®, B npyrux —
nocraHoBieHnsT IIpaButenbctBa P®. B ToM e mopsake ocymiecTBasSoTes pesomonun Coera
bezonacHoctu OOH 06 oTMeHe CaHKLIMIA.

IMpotuBopeune mnpunsToro MdemepanbHpiM CobpanHmeMm 3akoHa pesomonnn Coseta besomacHocTn
MOXET CJIY>KUTh OCHOBaHUEM I OTKIOHeHUs ero IIpesunentom P®. B centsadpe 1995 r. Ipesunent PO
OTKJIOHMJI 3aKOH O IpeKpalleHuu ydacTusi Poccuiickoit Denepalii B OCYIIECTBICHMU MEXIYHAPOIHBIX
cankuuii npotuB IOrocnaBuu. B KauyecTBe OCHOBaHHUS TNPE3UACHT YyKasaJ Ha MPOTUBOpEYHE 3aKOHa
MEXIYHApOOHOMY IIpaBy. AHajorMyHas cuTyamus mmena Mecto M B CIIA B CBSI3M ¢ WHUIIMATUBOU
KoHrpecca oTMEHNTE 5M0apro Ha MOCTaBKU OPYKUSI MyCyJIbMaHaM B ObiBIIeii FOrocaaBum.

B xauecTtBe pMepa MOXHO ITpuBecTd YKa3sbl [Ipesunenra PO o Mepax 1o BBHIITOTHEHUIO PE30JTIOIIIA
Cogera besonacHoctu OOH 1373 ot 28 centsa6pst 2001 r., 1388 ot 15 suBapst 2002 r. u 1390 ot 16 sHBaps
2002 1., MTOCBSILIEHHBIX aKTaM MEXIyHapOAHOTO TeppopMu3Ma, MPEACTABISIOIIMM COO0OM yrposy s
MEXIYHapOIHOIO MUpa U OE30MaCHOCTH, MOATBEPXKIAIOIIMM HEOOXOAUMOCTb OOPOTHCS BCEMU CPEeICTBaMU B
cootBeTcTBNH ¢ YctaBom OOH ¢ yrpozamu 1T MeXXIYHaApOIHOTO MUpa M O€30MMaCHOCTH, CO3IaBacMBIMU
TeppOpUCTIICCKUMHU akKTaMu. B ykasax Ilpesugenta P® ompenenseTcs Henblii psm Mep, KOTOpPBIE
HEoOXOIMMO MPHUHSITH TOCYIApCTBEHHBIM opraHaMm Poccuu B cBs3um ¢ mpuHATHEeM pesomonuii CoBera
BezonmacHoctu OOH!.

B 3akioueHne HeCKOJIbKO ¢JIoB 0 EBpomeiicKoM coro3e, pellieHUs] OpraHOB KOTOPOIO MMEIOT OOJIbIIIoe
3HaueHWe [JIs1 TMPaBOBbIX CHUCTEM TIOCYyIapCTB-wieHOB. HamHalMOHaJIbHBIA XapaKTep eBponeicKomn
MHTerpaluy NposiBUJICS ¢ caMoro Havaia. JloroBop 06 yupexaeHuu EDC 1957 r. yctaHOBWI, 4TO BbICIINE
opraael CoobmectBa — CoBeT m Komuccusas — TPUHUMAIOT TOCTAHOBJICHUSI, TUPEKTUBBI U pEIICHUS.
ITocTaHoBNeHNs cpa3y Xe II0Ce NMPUHSATUS IEUCTBYIOT B KaXIOM TOCyJapCTBe-WIeHe, He HYXIasch B
UMILIEMEeHTalIuu. B ciyyae Ko/utM3uuy ¢ HallMOHAJbHBIM MPABOM OHU ITOJIb3YIOTCS IIPUOPUTETOM.

JMpeKTuBbl OO0SA3bIBAIOT TOCYIapCTBO, KOTOPOMY OHHM aapecOoBaHbI, B OTHOIICHWHU IIOMJIEXKAIIEro
JIOCTVKEHUIO pe3yibTaTa. MHBIMU cllOBaMU, OHM HE HMMEIOT MPSIMOro NEWCTBUS B paMKaX BHYTPEHHETO
npaBa. PemreHnst o0s13aTeTbHBI VTS BCeX, KOMY OHU aipeCOBaHBl, BKITIOUAas M CYOBEKTOB BHYTPEHHETO TIpaBa.
IIpakTika opraHoB EBpomeiickoro coo3a, mnpexuae Bcero ero Cyma, WAOET MO IYTH PACIIUPEHUS BIVSHUS
MIPUHIMAaEMBIX PeIllcHNi Ha BHyTpEeHHEee IIPaBO YIaCTHUKOB.

* % %

Bce panee ckazaHHOe MO3BOJISIET CHOeJaTh OINpEAeJACHHBIE BBHIBOABI. TEHIOCHIMS K IJIOOAIM3alluM
MPaBOBOI0 PETYJIMPOBAaHUS MPOSBISAET ceds1 Bce Oosiee omryTUMO. ITocTernneHHO KOHCTUTYLIMU TOCYIapCTB
00peTaloT YepThl OCHOBHBIX 3aKOHOB YJIEHOB MEXIYHApOIHOIO COOOIIEeCTBA. DTO HAXOOUT BbIpaKEeHUE B
MEepBYIO0 o4Yepeb BO BCE OoJiee MIMPOKOM MPU3HAHUN MPUOPUTETA MEXIyHApoaHOro npasa. Habmiomgaetcs
TEHJICHLXS K YCUJIEHUIO POJIM MEXIYHApOIHOIO MpaBa.

YrnybneHue B3aUMOAECHCTBUSI MEXIYHAPOJHOTO M BHYTPEHHEro TMpaBa TOCYAapCTB BeAET K
00pa3oBaHUIO TJI00AJBHON IMPaBOBOM CUCTEMBI, WM CYIepCcUCTeMBl. B ee pamMkax B3auMOAEHCTBYIOT
HALlMOHAJIbHBIE TIPABOBBIE CHUCTEMBl JPYr C [JPYIOM, C DPETHUOHAJIBHBIMUA CHUCTEMAMU U OOLIMM
MEXIyHapOAHBIM ITpaBoM. DYHIAMEHTOM TaKOM CHCTEMBI CIYXKaT OCHOBHBIC ITPUHITUITBI MEXIYHAPOIHOTO
MnpaBa, Jamllre BO3MOXKXHOCTb COTJIAaCOBaHUS pa3IMYHbBIX MPaBoOBbIX cucTeM. [ToaToMy rimobanbHast mpaBoBast
cUCTEMA HE UMEET OTHOIIEHUS K KOHLIEMMIUIM MHUPOBOTO TOCYapCTBa, MUPOBOTO TpaBa WM aHAJIOTUYHBIM
KOHLEMLUSM. DTOT (aKT OTMEYAETCS HE TOJbKO Y4eHbIMU! .

HaunoHnanapHbIe TIpaBOBBIE CHCTEMbl B 3HAUMUTEIbHON CTENEHM NEHMCTBYIOT KaK 4YacTb TIJ100abHOM
MPaBOBOI CHUCTEMBI U TOJDKHBI COOTBETCTBOBATH ¢ MpMHIMIIaM. OMHAKO 3TO He O3HadyaeT (hopMaabHOIO
COMOMYMUHEHUSI, TTIOJIHOTO TOMUHUPOBAHUS MEXIYHAPOJAHOTO IpaBa HajJ BHYTPEHHUM IPAaBOM TOCYAapCTB.
IToguMHEHHOCTh HALIMOHAJIbHBIX IMPABOBBIX CUCTEM CYILIECTBYET JMILb TaM, TAe 3TO HEOOXOAUMO IS
HOPMaIbHOTO (PYHKLIMOHMPOBAHMS MEXIYHAPOIHOIO IpaBaZ.



B dopmupoBanuN 1100aTBHOM TTPABOBOM CUCTEMBI CAeIaHbBI BasKHBIE, HO JIWIIb MepBhie marn. I1poliecc
OymeT MIMTEIbHBIM U CIOXHBIM. IlpM 3TOM Takyl0 CUCTEMY He CJeAyeT IOHMMAaTh YIIPOILIEHHO, Kak
O3HAYAIOIIYIO CTaHOAPTU3AIlMI0 HAIIMOHAJIBHBIX TIPABOBEIX cHUCTeM. Kak M3BECTHO, TaKoe ITOHMMaHUE
BeChbMa PacIpoCTPaHEHO CPEAU 3allagHbIX MOJIUTUKOB U YYSHBIX, I0JIAralollIMX, YTO IPAaBOBbIE CUCTEMBI BCEX
CTpaH OyayT MepecTpaMBaThCs IO 3amamHoMy obOpasuy. HdokymeHtel OOH mnomyepkuBaloT 3HaueHUE
coxpaHeHMs1 MHorooo6pasust nuBuausauuii. B Jleknapauuu Tteicsauenetuss OOH rosoputcs: «Paznuuus B
paMKax OOIIeCTB U MEXIY OOIIeCTBaMU He MOJDKHBI HU ITyTaTh, HU CIIY>KUTh ITOBOIOM IS TIPECiIeIOBaHTIA, a
JIOJDKHBI TIECTOBAaThCS B KadeCTBE IICHHEMINETO MOCTOSIHUS dejoBedecTBa. CremyeT aKTUBHO ITOOIIPSITH
KYyJbTypY MUpPa U TUAJIOT MEXAY BCEMM LIMBUIN3ALIUSIMU» .

Peur uaer o cozmaHuu Takoi M100aJbHOM IPAaBOBOI CHCTEMBI, KOTOpasl obecrieunsia ObI HOpMaJbHOE
(YHKIIMOHMPOBaHUE KaK B3aMMOCBSI3aHHBIX HAIIMOHAJBHBIX OOIIECTB, TaK M MHUPOBOIO IOPSIIKA,
CIIOCOOHOTO CO3IaTh YCJIOBUS [UIS peleHMs TI00albHBIX MpobieM. Takas cuctema OyaeT omuparbcs Ha
MIPUHITUITBI IeMOKPATUH, OOIIEeTIpPU3HAHHEIC IIpaBa YejI0BeKa M BEPXOBEHCTBO MpaBa.
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I'naa X. OCHOBHbI€ PUHIMITBI MEKTYHAPOIHOTO MpaBa

§ 1. IloHsiTHE OCHOBHBIX MPUHIIUIIOB

OcHnosHble npuHuunol npeocmaeasrom coboi Haubosee obugue HOPMbL MeNCOYHAPOOHO20 Npaesd,
onpedeasiomjue €20 24d6HOe COOEpYCAHUEe U XAPAKMeEpHble “epmbl, 004adaroumue 6biCUM ROAUMUYECKUM,
MOPAABHBIM U HOPUOUHECKUM AGMOPUMENOM.

[MpyHUKIBL OTpaXaloT M 3aKPEIUISIOT XapaKTepHbIE YEPThl CYOBEKTOB MEXIYHAPOAHOrO IpaBa MU
CHCTEMBI UX B3auMoaeicTBus. JlocTuraercs 3ToT 3¢ GeKT IIIaBHBIM 00pa3oM MyTeM 3aKpeIIeHUs ITPaBOBOIO
craTyca CyObeKTOB. B cBOEil COBOKYITHOCTH IPUHIIUITBI MPEACTABIISIOT COOOM XapTUIO OCHOBHBIX IIpaB U
o00s13aHHOCTel rocynapcTB. OHU 00pa3ylOT OCHOBY OOIIEro MEXIYHapOTHOIO MpaBa M CIYXaT OCHOBHBIM
KpUTepUeM IIPAaBOMEPHOCTU TIOBENEHMSI CYObEeKTOB. [IpMHIIMIIBI MOKa3ajM CBOIO KM3HEHHYIO CUIY W
3HAYEHUE.

B murmomMaTryecKoi MpakTHKe paccMaTpUBaeMble MPUHIIUAITEI OOBIYHO MMEHYIOTCS OOIIeNnpPU3HAHHBIMHA
MPUHIUIIAMHY MEXIYHAPOIHBIX OTHOLICHUI, ITIOCKOJIbKY OHM 00JIaaioT He TOJIbKO IOPUANYECKMM, HO TAKXKe
MOJUTUYECKUM W MOPJIbHBIM  aBTOPUTETOM. [IpUHIIMIIBI  SIBJISIIOTCSI  YHUBEPCAIbHBIMM, T.€.
001e00s13aTeIbHBIMU, HopMaMu. OHY TPUHUMAIOTCS MEXIYHAPOIHBIM COOOIIECTBOM B LIEJIOM.

Breicmit 10pMaMYeCKUiA aBTOPUTET IPUHIIMIIOB HAXOMWT BBIpAKEHWE B TOM, YTO OHM OTHECEHBI K
KATerOpUY MMIEPATHBHBIX HOPM (jus cogens — MmiepatuBHoe paBo)!. Kak u3BecTHO, GOJBLUIMHCTBO HOPM
MEXIYHApOOHOTO IIpaBa SIBJISIIOTCS OUCTIO3UTHUBHBIMU. DTO 3HAYMT, YTO II0 B3aMMHOMY COIJIAIICHMIO IBa
rocyaapcTba u 6ojiee MOIYT IO COIIALIEHMIO OTKJIOHSIThCS OT HUX B CBOMX B3aMMOOTHOLICHUSIX, HAIIPUMED
YCTaHOBUThb NpYr 1Uisl Apyra Oosiee CBOOOMHBIA pEXUM MPOXOJa YEepe3 CBOU TEPPUTOPUATBHBIE BOJBI.
OTKJIOHEHHE OT MMIIEPATUBHBIX HOPM HEIOMYCTMMO JaXe IT0 COMIAIEHMIO OTAEIbHBIX TOCYIapCTB B MX
B3aMOOTHOIIIEHUSIX, TTOCKOJIbKY TaKieé HOPMBI TTOPOXKIAI0T 00513aTeIbCTBA B OTHOIIEHUY MEXIYHAPOIHOTO
coo01ecTBa B LejaoM. [IpoTHBOpeyaliie UMIEPATUBHBIM HOPMaM JOTOBOPHI SIBJISIIOTCS HUYTOXHBIMU (CT.
53 BeHCKOI KOHBEHLIMH O IIpaBe MEXIYHAPOIHbIX 1OrOBOPOB 1969 1.).

WmnepatuBHBIE HOpPMBI OOeCIeuMBalOTCSI OCOObIM TIyTeM. [lopoxkmaeMble MMM ITPaBOOTHOILLEHMUS
SABJISIOTCS BCeoOIIUMU (erga omnes — Mexay Bcemn)'. B pemiennn MexayHaponnoro Cyna OOH 1o geny o
komrnanuu «bapcenona TpakilH» yKa3blBaJIoCh Ha HEOOXOIMMOCTH IIPOBOIUTH Pa3IudMe <«MEXIY
00513aTeTbCTBAMU TOCYIAPCTB B OTHOIICHWM MEXIyHapOIHOTO COOOIIECTBA KakK IIEJIOTO W TeMH, 4YTO
BO3HHMKAIOT B OTHOIIICHUH APYToro rocyaapcTsa... [1o cBoeit mprpoe mepBhie 3aTparuBaioT BCe TOCYyIapCTBa.
YuuthiBasi BaXHOCTh 3aTparMBaeMbIX IIpaB, BCE TIOCyJapCTBa MOIYT CUUTAThCS  HOPUIAMYECKU
3aMHTEPECOBAHHBIMU B UX 3aII[UTE, OHU SBIISIIOTCSI 00S13aTEILCTBAMU erga Omnes»2.

IMpunsareiit Komuccueii mexayHapogHoro npasa OOH npoekt Koaekca npecTyrniaeHuii IpoTUB MUpa U
0E30IIaCHOCTU OTHEC K KaTeropuy MMIIEpAaTUBHBIX HOPM MPUHIIMIIBI M HOPMBI, 3alpelialole arpeccuio,
BMENIATEIbCTBO, KOJOHUAJIBHOE W MAPYTrM€ BUAbI WHOCTPAHHOTO TOCMOJACTBA, OCHOBHBIE MPUHIIUIIBI
TYMaHUTApPHOIO MpaBa, HOPMbI 00 OTBETCTBEHHOCTH 3a IIPECTYILICHKS IIPOTUB Y€JI0BEYECTBA.

Hemaioe uuciao IOpUCTOB CUMTAIOT, YTO HE BCE OCHOBHBIE MPUHIMUILL SIBISIOTCS MMIIEPATUBHBIMU
HopMaMK>. B J10Ka3aTeabCTBO CCHUIAIOTCS HA TO, YTO HEKOTOPHIE MPUHLIMIIBI IIPOTUBOpPEYAT APYr APYTY,
HampuMep MNPMHUMI YBaXEeHUsT TMpaB 4YejJloBeKa — MPUHLUUIY HEBMEIIATeJIbCTBA, MPWHIIMI
caMoomnpele/ieHusI —  IPUHIUIIY TEPPUTOPUANBHON  1EJIOCTHOCTU. JleMCTBUTENbHO, TMPUHIIUI
caMooIpe/ie/ieHusT He obyiafaeT MMITepaTUBHBIM XapakTepoM. YTo ke KacaeTcsl yKa3aHHBIX TIPOTUBOPEUNIA,
TO OHM B 3HAUUTEJIbHON Mepe SIBISIOTCS Kaxyluumucs. Jlelo B TOM, YTO COAepXaHUE IIPUHLIUIIOB
MpEACTaB/IsIET eAMHOE LIEJI0€ U JO0/DKHO pacCMaTpUBaThesl B Komiulekce. Jexapaius npuHuunos 1970 r.
MOAYEPKHYJIA 3HAYeHUe 3TOro acmekra: «IIpu TOJIKOBaHMU U NPUMEHEHMU M3JI0KEHHbIE BBIILIE ITPUHLIMITBI
SIBJITIOTCSI B3aMMOCBSI3aHHBIMU Y KaXXIbI MPUHIIUIT JOKEH pacCMaTpUBAThCS B KOHTEKCTE BCEX APYIUX
MIPUHIIATIOB».

OcHoBHbIe NpUHLUIIBI 3aKkperuieHbl YctaBoM OOH u 3auacTyio Tak MU UMEHYIOTCS — <«IIPUHIUATBI
Ycraa OOH». Mx comepxaHue packpbiTo B Jlekiaapauuym O NpUHUMNAX MEXIYHAPOIHOIO IIpaBa,
KAacCalolIMXCsl APYKECTBEHHBIX OTHOLICHUIM M COTPYIHMYECTBA MEXOY rOCYydapCTBAMM B COOTBETCTBUU C
YcraBom OOH, npunstoit I'eHepanbHoit Accam6ieeit B 1970 r. 3HaueHMe MPUHIIMIIOB B MUPOBOM MOPSIIKE
XXI B. packpsito B Jleknapauuu TeicssyeneTuss OOH 2000 r. B Heil roBOpUTCS, YTO MPUHLMIIBI JOKA3aIU
CBOIi BCEBPEMEHHOIM U BceoOIIMil xapakTep. «...MX aKTyaJlbHOCTh M CIIOCOOHOCTh CIYXWUTh MCTOYHUKOM
BIOXHOBEHHUS BO3PACTAIOT IO MEPE TOTO, KaK CTPaHbl M HAPOIIbI CTAHOBSTCS Bce 0oJiee B3aMMOCBA3aHHBIMU
U B3aMMO3aBUCUMBIMU» !,

CornacHo Jexmapamuu 1970 T., OCHOBHBIMH NPHHIUIIAMH SIBIISIIOTCS: HETIPUMEHEHMST CHJIBI MJIU YTPO3BI
CWJIONM, MUPHOTO pa3pelleHus] CIIOPOB, HEBMEIIATeJbCTBA, COTPYAHMYECTBA, CAMOOIIPEACICHUS HApPOIOB,
CYBEPEHHOI0 pPaBEHCTBAa rOCYyJapCTB, TOOPOCOBECTHOIO BBIIOJTHEHMS 00SI3aTEIbCTB IO MEXIyHAPOIHOMY



npaBy. OmpenesicHNe OCHOBHBIX IPUHIIMIIOB M PACKPHITHE WX COAECPKAHUS SIBUJIOCH BaXXKHBIM IIIarOM B
YIOPOYEHUU OCHOB MEXAYHAPOAHOIO COOOIIECTBA. BbUIO clegaHO MakKCHMMyM BO3MOXHOIO B TO BpeMS.
OmHako BCKOpE CTajo SICHO, 4TO coiepxKauuiics B Jlekiapaluu IiepedyeHb OCHOBHBIX IIPUHIIUIIOB He
SIBJISIETCSI NCYEPITBIBAIOLLIM.

Ipexne Bcero obpaiiaer Ha ceds BHUMaHUE OTCYTCTBUE B HEll TAKOTO NMPHUHIIMIIA, KaK yBaKeHHE NpaB
yenoBeka. Kak uzBectHo, YcraB OOH nocraBuit 3agaqy BHOBb YTBEPAUTH Bepy B OCHOBHBIE TIPaBa YeJIOBeKa.
B camoit Jleknmapalnu ITOAUYEpKUBACTCS BaXKHOCTDb IMOMICPXKAHUS M YKPEIUICHUST MEXIYHApPOIHOTO MUpa,
OCHOBAaHHOTO Ha YBaXX€HMM OCHOBHBIX IpaB 4eyioBeka. [loatomy yxke B 1975 r. Jlekiapauusi IpUHIIUIIOB,
saBJIsoLnasics yactbio 3akiountenbHoro akta CbCE, ykaszaia B KauecTBe OJHOIO M3 OCHOBHBIX IIPUHLIMIIOB
yBaXKeHUe MpaB YeJI0BeKa U OCHOBHBIX CBOOO/I.

IlepeyeHp TPUHIMIIOB OBUT TaKXKe JOMOJHEH €IllIe JOBYMS — TePPUTOPUATIBHON IEJOCTHOCTH U
HepymmuMocTd rpanun. bymnyuu mepBoHavaabHO 3aKperUleHbl Ha PErMOHAJIBHOM YpPOBHE, 3TU IPUHIIMITBI
MpUOOpesIn BeceoOdllee 3HaYeHNE, YTO He pa3 MoATBepKaAanoch I'eHepanbHoit Accambieeit OOH2. OHu cranu
OOILENPU3HAHHBIMU OOBIYHBIMU HOpPMaMK. 3HAY€HHE 3TOr0 TMOJOXEHMS He pa3 II0J4epKUBAIOCh
Mexnayaapoaubim Cymom OOHS3.

KoMruiekc 0CHOBHBIX TPUHIIUIIOB Pa3BUBAETCSI HE TOIBKO ITyTeM BKJIIOUEHUSI B HETO HOBBIX IIPUHIIUIIOB,
HO U B pe3yJIbTaTe paclIupeHMs CouepKaHus yxe umeronuxcs. Coaep:kaHue IPUHIIMIIOB XapaKTepu3yeTcst
KaK CTaOMJIbHOCTBIO, TaK U TUMHAMU3MOM, YY€TOM IOTPEOHOCTE COOOIIECTBA B YCJIOBUSIX IJI00ATM3ALINN.
IIpu 3TOM comepxKaHMe KaxkAOro MPWHIIWIIA pa3BUBACTCS ¢ U3MEHEHHMEM IPYTUX MIPUHIIMIIOB. DTOT acIleKT
“MeeT 0co0oe 3HaueHMe /11 IPUHLIMIIOB B CUJIY OOILEro XapakTepa UX coiepxKaHus. Mexay MpUHIUMIIAMU
HET KakKoro-inb6o (OpMaJbHOIO COMNOAYMHEHMS, HO peajbHOE 3HAaYeHUEe IIPUHLIMIIOB HEOAUHAKOBO.
OuyeBUAHO, IIEPBOE€ MECTO MPUHAMICKUT NPUHLUMIY HENPUMEHEHUs CWIbl, a IPUHIMUII MMPHOIO
pa3pelleHus CIIOPOB ero JoIoHseT. bojiee TOro, oT cobMoaeHUS TPUHIIUIIA HEIPUMEHEHWSI CHJIBI 3aBUCUT
3¢ (HEKTUBHOCTh 1 BCEX MHBIX IIPUHIIUATIOB.,

AKTUBHEIN TIpOIIECC CTAHOBJICHWS W pPa3BUTHSA COAEpPKAHUS KOMILIEKCA OCHOBHBIX ITPUHIIVITOB
CBUIIETENIBCTBYET O 3HAYCHMU, IIPUAABAEMOM COOOLIECTBOM YIIPOUYEHMIO €r0 HOPMAaTUBHBIX OCHOB. Hukoraga
B IPOILIOM HUYEro MOJOOHOro He HaOmoganochk. Hanuuue pa3BUTOrO KOMILIEKCA IPUHLUIIOB —
XapaKTepHasi YepTa COBPEMEHHOI0 MeXXIyHApOIHOro COOOIIECTBA U €ro MpaBa.

CyliecTBeHHBIM MOMEHTOM B Pa3BUTUM KOMILJIEKCA OCHOBHBIX NMPUHLMIIOB SIBJISIETCS YIJIyOJeHUe MX
nIeMoKpatu3Ma. JleMoKpaThudeckKue Waed ITOCTEIIEHHO ITPOHM3BIBAIOT BCIO OpraHM3alldio COOOIecTBa U
cucTtemy ero mpasa. [Iporecc TOCTUT TAKOTO YPOBHS, UYTO CETOIHS MOXKHO TOBOPUTH O MPHHIIKIE JEMOKPATHH,
OKAa3bIBAIOLEM CEPbE3HOE BIMSIHUE HA COAEpKAHME OCTAJbHBIX MPUHLIMIIOB, a [JIABHOE, MMEIOIIeM
[epBOCTENICHHOE 3HAYeHUE I 00eCIeueHrsI HOPMAIbHOM XKU3HU MEXIYHAPOIHOro coobiuecTBa. Beauko
€ro BIMSIHME U Ha rocyJapCTBEHHO-IIPaBOBble cUCTeMbl. COBpEMEHHBII MUPOBOI MOPSAOK MBICIUM JIUIIb
Kak geMokpatuyeckuii. I'eHepanbHas Accambies OOH peryaspHo npuHumaeT pesojtounu «CoaeiicTBre
YTIBEPXKIECHUIO JAEMOKPATUYECKOTO M CIPAaBEIIMBOIO MEXIyHAapOZHOTo Iopsiaka». KocHeMcsl OTHeabHBIX
MPWHIIUIIOB.

§ 2. IlpuHnun HenpuMeHEeHUs CHTbI

[MpuHUIMT HENpUMEHEHUs CWIBl KacaeTcsl LIEHTPaJIbHON IPpoOJIeMbl OO0 TPaBOBOl CUCTEMBI —
COOTHOIIICHMS CIWJIBI 1 TIpaBa. BBUIOY OTCYTCTBUSA B MEXIYHAPOOHOM CHCTeME HAATOCyOapCTBEHHOM BIACTU
CWJIa HAxXOIUTCS B PacCHOpPSKEHMM CaMUX CYObeKTOB. Takoe MoJIoXeHHME IIpUIaeT 0co0oe 3HadyeHHUe
YCTAHOBJICHUIO IPABOBBIX PAMOK IMPUMEHEHUSI CUIIBI! .

Ha npoTskeHur UCTOPUM CYBEPEHHBIM MPaBOM IOCyAapCcTBa CUMTAIOCh MPAaBO Ha BOMHY (jus ad bellum).
IMonobOHOE TMoJIoXeHWe MTOPOro OOOIIIOCh YeIOBeUECTBY. B HempephIBHBIX BOMHAX MOTMOJI0 He MeHee 3,5
MiIpa yesaoBeK. Hayano naMeHeHU1o cuTyaluu ObU1o TojioxeHo B 1928 r. ITapukcKuM nmakToMm 00 OTKase OT
BOMHBI KaK OPYIMSI HAITMOHAJIBHON MOMMTUKU. [1aKT SBUIICS BaXXKHBIM IIIaTOM B CTAHOBJICHWUH IIPWHIIUIIA
HEIpYMEHEHUs] CUJIbl B KauyeCTBe OOBIYHON HOPMBI OOIIEro MexXmyHapomHoro mpaBa. OKOHYaTeIbHO
yTBepaucs oH ¢ ipuHaTHeM YctaBa OOH.

YcTaB nMocTaBuI IIaBHOM 11eJ1bI0 — U30aBUTh IPSIAYIIME TTOKOJEHUS OT OeNCTBUIA BOHBI. Boopy:XeHHbIe
CHJIBI MOTYT TIDUMEHSITCS He WHade, KaK B OOIIMX WHTepecax. 3anpelleHo MpUMEHEHWE He TOJIbKO
BOOPYXEHHOM CWJIBI, HO M CWJIbI BooOie. boyiee Toro, 3ampelieHa yrposa CUjIoi KakKuM-JIMOO 00pa3owm,
HecoBMecTUMEIM ¢ memssmMu OOH. YcTaB craBUT B OOWH psAm YyIpo3y CWION M ee mpuMeHeHme. M3 3toro
CledayeT, YTO Yyrpo3a CWIOW OyaeT IPOTUBOIIPABHONM B TeX Xe CayJyasx, 4yTO U ee MpPUMEHEHHE. DTO
MOJIOKeHHE TToaTBepXaeHo MexnyHapoaHbiM Cynom OOH2.

YcraB npenycMaTpruBaeT BO3MOXKHOCTh MPUMEHEHHUS] CHJIbI WJIM YIPO3bl CUJION JIMIIb B ABYX cilydyasx. Bo-
nepBbIX, Mo pemeHnto CoBeta bezonacHocTu B ciiyyae yrpo3sl MHUpY, JIIOOOTO HapylIeHWS MUpa WIM aKTa
arpeccuu (1. VII). Bo-BTopbIX, B MOpsIIKE OCYIIECTBIECHUS MIpaBa Ha CaMOOOOPOHY B CIy4ae BOOPY>KEHHOTO
HamageHus, 1o Tex mop 1moka CoBeT besommacHOCTM He MpHMET HEOOXOOWMBIX MEp UIST ITOMIEPIKaHMS



MexXayHapoaHoro mupa u 6ezomnacHoctu (ct. 51). ITo pemenuio CoBetra be3onacHOCTU NMPUHYIUTENbHbIE
MepBl MOTYT IIPEOIPUHUMATLCS M YJaCTHMKAMM PETMOHATIBHBIX comtamieHuii. be3 momHomoumit CoBeta
TaKye Mephl Ha OCHOBE PETHMOHAIBHBIX COTTIAIICHII TTPeAIIPUHIUMATBCS He MOTYT (CT. 53).

B 1999 r. yyactHuku HATO otmerunu 50-netme cymiectBoBaHus Coro3a. bruta mpuHsiTa HOBas
cTpaTernyeckas KoHuenuus. OHa mpeaycMaTpuBaeT paciuupeHue cdepsl neiictBus Coro3a 3a Mpenebl
TepPUTOPUI YUaCTHMKOB, 3a Mpelesibl, IpeaycMOoTpeHHbIe cT. 5 CeBepoaTiiaHTHyeckoro aorosopa. HATO
MPAaKTUYECKN IPHCBOMIIA ceOe TpaBO IPUMEHSITh CHIIy B HEOTpaHWUECHHOM MacIuTabe BONPEKW YCTaBy
OOH. K uemy Bemer mmomoOHasI KOHIEIIMS, OBLIO mpomeMoHCTpupoBaHo arpeccueit HATO mpotus
IOrocnaBum, nMeBIIIel caMble TTeYaTbHBIC TTOCICICTBUS.

[MoHsTHE cUABI BKIIOYAET IIPEXIE BCEro arpecCMBHYIO BOIHY, KOTopas KBaauduUIMpyeTcs Kak
MpecTyIuieHWe MPOTUB MMpa, MPUYEM HACTOJIbKO OMAacHOEe, YTO 3allpellleHa W IMpoIllaraHaa arpecCUBHOMN
BOWHBI. Arpeccusi npeJcTaBjisgeT co00ii MpuMeHeHHe BOOPYKEHHOI CHJIbI TOCYAapCTBOM NMPOTHB CYBEPEHUTETA,
TepPUTOPHATBLHON EJIOCTHOCTH WIH NOJTUTHYECKOH HE3aBUCMMOCTH JPYroro rocyaapcrsa. M3 sToro BUAHO, 4TO
MMEIOTCS B BUAY JOCTATOYHO ITMPOKOMACINTAOHBIC BOCHHEIE MEUCTBUSI, CITOCOOHEBIC ITOCTAaBUTh IO YTPO3Y
CYBEPEHUTET, TEPPUTOPHATIBLHYIO HETIPUKOCHOBEHHOCTh rocymnapcTBa. [lorpaHnuyHbIe MHIIUIACHTH TAKOBBIMU
He SIBJISTIOTCS.

ITpunsatoe T'enepanbHoii Accambiieeit OOH B 1974 1. onpenejieHude arpeccMM COIEPXKUT IepeyeHb
NeUCTBUIA, MPEeNCTaBISIOIINX COOON aKThl arpecCUu, He3aBUCHMMO OT TOTO, MMEJIO JIU MeCTO (opMaibHOe
00BsBIIcHNE BOIHBI. K HMM OTHECEHBI ClIeAYIONINe IeHCTBUS.

1. BropxkeHue wWiM HamageHWe BOOPYXEHHBIX CUJ TOCYIapcTBa Ha TEPPUTOPHUIO APYroro TocymapcTBa; Jiodast
BOEHHAasI OKKyTallMsl, CKOJIb Obl KpaTKOBPEMEHHOI OHa HU Obl1a, €CJIM OHA SIBUJIACH PE3YJIbTaTOM BTOPXKEHUS MIIK
HaragcHusl. DTO OTHOCUTCS U K aHHEKCUU TCPPUTOPUUN TOCyJapCTBa B PE3YJIbTATC IPUMCHCHUSA CUJIBI.

2. IlpumeHeHUe 110000 OPYXMSI OMHUM TOCYIAapCTBOM MPOTUB TEPPUTOPUM JIPYTrOoro rocyaapcTBa, Jaxe eCIiM OHO
HE COIMPOBOXKIACTCA BTOPKEHUEM BOOPYKCHHBIX CHUJI.

3. HaHa,Z[CHI/IC BOOPYKC€HHBIX CHUJI OJHOI'O roCcyaapCTBa Ha BOOPYKE€HHBIC CUJIbI APYTOIO.

4. TlpuMmeHeHUe BOOPYKEHHBIX CUJI OMHOTO rOCyAapCcTBa, HAXOMSIIUXCS TI0 COTJIAllleHUIO CO CTpaHOI MpeObIBaHUS
Ha €€ TCppUTOpUU, B HAPYILICHUEC YCHOBHﬁ TaKOI'o CoIylalliICHUI.

5. HeiicTBUSI TocydapcTBa, MO3BOJISIIONIET0, YTOOBI MPEAOCTaBICHHAs MM B PACMOPSLKEHHWE IPYroro rocyaapcTia
TEPPUTOPUA UCITIOJIb30BAIaCh ITOCACAHNUM 1JId COBEPIICHUA aKTOB arpe€CCHUM.

6. 3achUIKa rocyIapcTBOM BOOPYXKEHHBIX OaHI, TPYIIN, a TAKXKe PEryJIsIpHBbIX CHJI WIM HAEMHUKOB Ha TEPPUTOPUIO
JIPYTOTo rocyaapcTBa B LEAsIX MIPUMEHEHUSI TPOTUB HETO BOOPYKEHHOM CUJIBI.

M3 ckazaHHOTO clieAyeT, YTO KaK CYOBEKTOM, TaK M OOBEKTOM arpecCMy MOXET OBITb TOJBKO
TOCyIapCTBO — CYOBEKT MEXIyHapoaHOro Ipasa. [IpuBeneHHbIN MepeueHb He SIBIISICTCS MCUYEPITBIBAIOIIMIM.
HMHble geficTBUSI Takke MOTYT OBITh NMPM3HAHBI aKTaMU arpeccuM, HO ceslaTb 3TO MOXeT ToabKo CoBer
bezonacHoctu OOH.

HaxoHeli, B onpenesieHN arpeccuu Moa4epKrUBaeTcsi, YTO HUKaKUe cooOpaXeHus JIIo0oro xapakrepa,
MMOJIUTHYCCKIE, SKOHOMHUUIECKIE, BOCHHBIC WJIM WHEIC, HE MOTYT CIIYXKUTh OIPaBIaHIEM arpecCum.

s BRISICHEHUSI COepKaHWS IPUHIIATIA HEIIPUMEHEHUS CUJIBI CYIIEeCTBEHHOE 3HaUYCHNE MMEET ITIOHSITHE
npaBa Ha camoobopony. YcrtaB OOH kBanuduuupyeT ero Kak HEOTbeMJIEMOE IIpaBO TIOCYAapCTBa.
MexnayHapoaHbiii Cynm OOH BbIBOOUT 3TO MpaBO M3 OCHOBHOIO IIpaBa KaXJOro TrocyaapcTBa Ha
BbiKMBaHMe'. [IpaBo Ha caMOOOOPOHY BO3HMKAET JIUIID B CTyyae HaIaJeHHUs OIHOIO roCyIapcTBa Ha Apyroe.
Ilocne nHamameHusi teppopuctoB 11 ceHtsiops 2001 r. CIIA 3asgBuiau, 4yTO OHU BIpaBe NPUMEHUTH
BOOPYXCHHYIO CWJIy IIPOTUB TEPPOPUCTUUCCKUX OPTraHM3alMii W MONACPXKMBAIOIIMX WX TOCYyOapCcTB B
TOpsIIKEe OCYIIECTBIICHMS MpaBa Ha caMo000poHy. Ha 3ToM ocHOoBaHMM OBbLIIa OCYIIECTBIICHA BOCHHAS aKIIMST
CIHIA u ux coro3HukoB npotuB AdranucraHa B 2001 r. Takoe moHMMaHUe IpaBa Ha CaMOOOOPOHY HeE
BCTPETUJIO IIPOTECTA CO CTOPOHBI MEXITYHAPOJHOTO COODIIEeCTBRA.

IIpaBo Ha camM000OpPOHY JOMKHO MCHOJIB30BaThCsl JIMIIb B Cclyyae HEOOXOOUMOCTH, MU
MpeaITpUHUMAaeMbIe MEpHI TOJDKHEI OBITH IIPOITOPLUMOHATEHBIMU. OHU He JOJDKHBI BEIXOIUTH 32 PaMKHU TOTO,
YTO TPEOYETCS I OTPaKEHUSI aTPeCCUM.

Ycras OOH mnpemycmaTpwBaeT IIpaBO HE TOJBKO HAa WHAWBHIOYAJbHYIO, HO M Ha KOJUICKTHBHYIO
€caM00O0OOPOHY, KOTOpasi MOXET MMETh MECTO TOJIBKO IO IPOCh0e rocynapcTBa, MOABEPIIIeTrocsl HalmaaeHUIo.
C yueroM atoro mnojoxeHuss MexnyHapoaubii Cyn OOH mnpusznHan CIHIA HapylIMBIIMMHW HPUHLMIT
HEMpUMEHEHHUsI CWJIbI B OTHoIleHMM Hwukaparya?. IlpaBo Ha MpUHATHE Mep B MOPSIKE KOJUICKTUBHOM
CcaMOOOOPOHBI  TIOCJIE  3ampoca TOCYAapCTBa-KEPTBBI MPMHAIEXKUT BceM rocymaapctBaM. CoBeT
BezonmacHoctn B 1990 r. mpu3Ham IIpaBO Ha KOJUIGKTUBHYIO CaMOOOOPOHY 3a JIIOOBIM TOCYIapCTBOM,
oKasbIBaroIInM nomoIib KyseiTy mocite HanageHus Ha Hero Mpaka.

§ 3. IIpMHOMN MEPHOTO pa3pemeHus CopoB



ITpuHuMn MUpHOTrO pa3pelieHust CcrnopoB 3akpemieH YcraomM OOH (ct. 2.3) u BceMu
MEXIYHAPOOHBIMM aKTaMM, W3JIaTalolMMM IIPUHIMIIE MEXIYHApOTHOTo IipaBa. EMy IIOCBSIIEH psim
pesomonuii  'eHepambpHOIT Accambiern OOH, cpemm KOTOpBIX OCOOCHHO 3HAYMTENbHA CoAepKaIast
MaHWIbCKYIO AeKIapaliio 0 MUPHOM pa3pelieHU MeXXIyHapOIHBIX CIIOpoB 1982 1.

Hexnapauusi o NpUHOUNAX MeXayHaponHoro mpaBa 1970 r. comepXUT CJEIyIONLIyl0 OOIIyIo
dopmMyaupoBKY mpuHIuMna: «Kaxmnoe rocymapcTBo pa3peliaeT CBOM MEXIYHApOIHbIE CIOPhI C IPYTMMU
rocyaapcTBaMu MUPHBIMU CPENCTBAMM TaKMM 00pa3oM, YTOOBI HE TTOIBEPTraTh YIpo3e MeXIyHapOIHBIN MUD
U1 6E30IMaCHOCTh U CIIPaBEIMBOCTb». B TakoM e Ayxe MPMHLMI 3aKpeIUIeH B PerMOHAJIbHBIX aKTax, B
yctaBax OpraHm3anuy a@puKaHCKOro emuHcTBa, OpraHuM3alliid aMepUKAHCKMX TOCYJapCTB, a TaKkKe B
CeBepoaTIaHTUIECKOM JOTOBOPE.

ITpuHIMI 00s3bIBaET rOCyIapCTBa PelIaTh JIIOObIe MEXTOCYIapCTBEHHbBIE CIIOPHl MUPHBIMU CPEACTBAMU.
IIpuHUIMI He pacrpoCTpaHseTCsl Ha CIIOpPhl IO [ejaM, OTHOCSIIMMCS, IO CYIIECTBY, KO BHYTpPEHHeEH
KOMIIETEHIIMU JIIOOOTO ToCynapcTBa (MpUHIAI HeBMelaTeIbcTBa). CTOPOHBI B CITIOPE He BITpaBe 0TKA3aThCsl
OT MUPHOTI'O YPETyJIUPOBAHUS.

3aciyXvBaeT BHUMAaHUSI YKa3aHWE Ha CBSI3b MEXIY MOHITUSIMHU «MUP» U «CTIPaBEIMBOCTh». JIUIIb B
YCIIOBUSIX MHpPa MOXET OBITh OOeCIleUeHa CIIPaBeIMBOCTh. TOJBKO CIIpaBeIMBOE PEIlIeHNEe BEIET K MUDY.
IIpouen mup cnpaBenauBbiii. HecripaBemiuBbie pelieHUs1 HECYT B cebe 3epHa Oymyiuux BoiH. IToatomy
CpaBeIMBOCTD MPU3HAETCS HEOOXOAUMBIM MPUHILIMITOM MUPOBOTO MOPSIIKA.

B HOBBIX yCIOBUSIX MHTEPECH 00eCTIeueHNSI MUpa TPEOYIOT He TOIBKO PElIeHMs CYIIECTBYIOIINX CTIOPOB,
HO W TIpemoTBpallleHNs X BO3HUKHOBEHMS. [Ipmobperaer ocoboe 3HaucHME NMPO(HIAKTHKA KOH()IMKTOB.
[IpemynpexneHne KoHMIMKTa TpeOyeT MEHBIIMX YCWIMI, Y9eM ero MOoCIeayollee YperyJIupoBaHUE.
IIpenynpexneHue yriyoJieHUsI KOH(PIMKTA TaKXKe JOCTUTAETCS ¢ TTIOMOILbIO MUPHBIX cpeacTtB. OcoOyio pojib
B TpPEeBEHTUMBHOW AuruiomMatuu npusBaHa urpaTb OOH. Dtoii mpoOiiemMe MNOCBSILIEH PsA PE30JIOLMiA
I'enepanbHoOit AccaMbien. LleHTpaabHOE MOJOXEeHUE cpear HUX 3aHuMaeT Jlekiapalus o mpeaynpexacHuu
U MPEKPAIeHUH CITOPOB M CUTYAIMii, KOTOPBIE MOTYT YIPOXKAaTh MEXIYHAPOIHOMY MUPY U O€301TaCHOCTH, 1
o pou OOH B 3T0i1 o61actu (1988 1.). Jexmapaius mogqIepKUBacT MPUHIIUII OTBETCTBEHHOCTH TOCYIAPCTB
3a IIpeIoTBpallleHre 1 TNKBUIAIINIO CIIOPOB M OITACHBIX CUTYAIIHIA.

BaxxHbIM 3J€MEHTOM paccMaTpMBAEMOIO MPUHIIUIIA SIBJISIETCS NMPUHIUII CBOOOIHOTO BHIOOpA CPEACTB
MHUPHOTO pas3pelieHusi CIOpoB, 4YTO He pa3 noauepkuBaioch M MexnyHapoagueiM Cygom OOH. B
MOCTaHOBJICHUH O MPUHSATUH NIPeABapUTEIbLHBIX MEP 10 ey O 3aKOHHOCTU NpruMeHeHus cuibl (FOrocnaBus
npotuB CIIIA) Cyn, BeIpa3uB CBOIO 03a00YEHHOCTh MPUMEHeHeM cuibl B FOrocnaBuu, KOTOpoe MOIHUMAET
cepbe3HbBIC MPOOIEeMbI MEXXIYHAPOMTHOTO TIpaBa, 3asiBUJI, YTO JIFOOOM CITOP O 3aKOHHOCTU MPUMEHEHHUS CYITBI
IOJDKEeH PeIlaThbCsd MUPHBIMU CPeACTBAMM, BBIOOP KOTOPBIX, cornacHo cT. 33 Ycraa OOH, mpuHamiexXuT
cropoHaM. OnmHoBpeMeHHO Cyn MOTYepKHYI ellle OAWMH BaXKHBIN acHeKT MPUHIIMIIA MAPHOTO pa3peIlieHMs
CITOPOB — «CTOPOHBI JOJIKHBI 3a00TUTHCST O TOM, YTOOBI HE 000CTPATh WK HE PACILUPSITh CIIOP»'.

YcraB OOH BhIzmessIeT KaTeropuio CIIOPOB IOPUANICCKOTO XapaKTepa, KOTOphie, KaK IPaBIIIO, JOJKHEI
repenaBaThCsl CTOPOHaMM Ha paccMmorpeHue MexayHapongHoMmy Cymy OOH (ct. 36.3). K takuM criopam
OTHOCSTCSI T€, B KOTOPBIX MpeodaanaiT opuandyeckue MoMeHThl. CTOpOHBI B CIOpe, a TakKxKe Apyrue
rocynapcTba o0si3aHbI BO3IEPXKMBATHCS OT JIFOOBIX NEUCTBUI, CIIOCOOHBIX YXYAIIUTE ITOJO0XEHNE HACTOJIBKO,
YTO BO3HUKHET YIpo3a IMOIIepsKaHII0 MUPA 1 Oe30ITaCHOCTH.

CpenctBa ¥ mpolieAypbl MUPHOTO pa3pellieHusT CIIopoB MHOTooOpas3Hbel. O HUX pedyb MOMAET B TJIaBe O
MMPHBIX CPENICTBAX pa3pellleHrs CIIOPOB.

§ 4. IlpyuHuun yBakKeHus MPaB YeJI0BeKa

YceraB OOH cpa3y xe nmocie 3amauu n30aBJICHUS OT OeICTBUI BOMHBI IOCTAaBUJI 33[a4y YTBEPAUTD Bepy B
mpaBa yesIoBeKa. [loompeHne yBaxkKeHNS K IpaBaM d4ejIoBeKa — OfHa M3 MIaBHEIX 1iesaeit OOH.

B cootBerctBuu ¢ YctaBoM mox arupoit OOH ObUT IPUHSIT LBl Pl YHUBEPCATbHBIX KOHBEHIINH 11O
IpaBaM 4esioBeka. HeMano KOHBEHIIMIM O TTpaBax YejoBeKa IMPUHSITO U Ha perMOHAIbHOM YPOBHE, 0COOEHHO
B pamkax Cosetra EBpomnbl. B pesynabrare oGpa3oBajach ocobasi OTpacib MEXIYHapOAHOIO IpaBa —
«MexayHapoaHOe IIPaBo IIpaB YeJI0BEKa», B OCHOBE KOTOPOIA JIEXKUT IIPUHIUIT YBAaXKeHUsI IIPaB YeJI0BeKa.

B xadecTBe caMOCTOSATETEHOTO IMPUHIIMITA MEXKIYHAPOIHOTO MpaBa MPUHIINI YBaXKeHUS MpaB YeIoBeKa
o1 cchopmyarpoBaH 3akimounuteabHbIM akToM CBCE 1975 r. Hanuuyue 3Toro mpuHuumna — XapakTepHasi
yepra COBPEMEHHOIO MEXIyHapomHOro IipaBa. Kak u3BeCTHO, B TIPOIUIOM IS KJIACCHYECKOIO
MEXIyHAPOAHOTO IIpaBa €IMHCTBEHHOR peaJibHOCTBIO ObUIM rocyaapcTBa. Mcropusi mocraBuia 3amady
MMOBEPHYTHh MUPOBOI1 ITOPSIIOK M MEXAYHAPOIHOE TIPaBO JMIIOM K HAPOIYy U YEJIOBEKY, ITOCTABUTh Ha TIepBOe
MECTO 3alllUTy HUX IpaB M MHTepecoB. MexXayHapogHOe IpaBo, KaK M BHYTpPEHHee, IPU3BAHO CTaTh
OPUCHTUPOBAHHBLIM Ha 4ejioBeKa. [IpMOpUTET OCHOBHBIX IIpaB 4eJIOBEKa CTAHOBUTCS OOILIMM MPUHLIMIIOM
MEXIyHAPOAHOTO X KOHCTUTYLIMOHHOIO MpaBa AeMOKPATHYECKUX TOCYIAPCTB.



[MpuHUMT yBaXXeHUsI TpaB YesloBeKa 3aHMMAaeT IIEHTPaJbHOE IOJIOXKEeHUE B TpaBe rocymapcTB. OH
MpEeaCTaBsgeT CcO0O TIaBHBIM OOIMMIA TPUHIMI IIpaBa IEMOKPATUYECKHUX TOCYIApCTB U oOJamaer
abCOMIOTHONM WMITepaTUBHOM cuioii. Hm ommH 3aKOH He MOXET eMy IpoThBOpednuTh. B Poccmm 370
noJjioxkeHue 3akperuieHo KoHcruryuueii (4. 2 ct. 55): «B Poccuiickoit ®denepanyiy He JOKHBI U31aBaThCs
3aKOHBI, OTMEHSIONIME WX YMAJISIOIIMeE TpaBa U CBOOOIbI YeJIOBeKa U rpaXkIaHWHa», KOTOPbIe TPU3HAIOTCS
M rapaHTUPYIOTCS COTJIACHO OOLIEeNpU3HAHHBIM IPUHLIMIIAM U HOpMaM MeXayHapoaHoro mnpasa (4. 1 ct. 17).

Bce aT0 BHOCUT M3MEHEHMST B KOHIIETILIMIO MEXIYHapOIHOTO IpaBa. B mpoIlioM oHO ObLIO TTOJTHOCTHIO
W30 IMPOBAHO OT TOTO, YTO IMPOMCXOMWIO BHYTPH TOCYIAPCTB, TIIe BJIACTH 3aYacTyI0 COBEPIIAIM MAaCCOBBIC
MPECTYIUICHUS TIPOTUB CBOETo Hapoaa. JJocTaTo9HO BCITOMHUTD, YTO YMCJIO KEPTB TMTIIEPOBCKOIO PEXXMMa
MPEeBBICKIO yncsio XepTB IlepBoit MupoBoit BoiiHbl. B KaMmmyuuu crossiuii y Bmactu B 1970—1975 rr.
AHTUHAPOJHBI PEXUM YHUUYTOXWJI TpeThb HaceJeHUs1 cTpaHbl. HbIHe Ha rocymapcTBax JIEXKUT
MEXIYHapOIHO-TIpaBOBOE 0013aTeJIbCTBO yBaXKaTh MpaBa HAXOSAIIMXCS MO UX IOPUCAMKIIUEH JTtonei. AKThI
OBCE perymsspHO TIONTBEPXOAIOT HEU3MEHHYIO JEWCTBUTEIBLHOCTh TIPUHIIMIIOB, «BBIPAXAIONINX
OTBETCTBEHHOCTh FOCYIapCTB B OTHOLIEHUHU APYT APYra U MPaBUTEIbCTB B OTHOILIEHMN CBOMX HAPOJOB»!.

TeHmeHIINS K IPU3HAHUIO TIpaB YeJI0BEKa BEICIIEH OOIIECTBEHHOM EHHOCTHIO COLIMAIBHO OIlpaBIaHHAa.
Hu rocymapctBo, HU Kakasi-mi00 IpyIiiia Wik KaKkoe-J1u0o U0 He MMEIOT IIpaBa 3aHUMAThCSl KaKOU OBl TO
HU OBLIO NESITeJbHOCTHIO, HANpPaBJICHHOW Ha YHUYTOXEHUE WM HENpaBOMEpPHOE OrpaHUYEHUE JIIOOBIX
MEXIYHapOOHO TIPU3HAHHBIX IIpaB YesoBeka (cT. 5.1 MexXayHapoaHOro makTa O TIpaxIaHCKUX U
TTOJTMTUYECKUX TTpaBax).

Cka3zaHHOe HU B KOeil Mepe He O3HauaeT aOCONIOTHOTO IIpMMaTa IIpaB dYejJoBeKa Hal IIpaBaMM
rocymapctBa 1 Hapoma. [Ipu ocymiecTBIeHUM CBOMX IIpaB YeJOBeK OO0sS3aH yBaXaTh IIpaBa TOCYIapCTBa U
WHBIX COLIMAJIbHBIX 00pa3oBaHUii. be3 3Toro HEBO3MOXHO CYIIIECTBOBaHNE HU IOCyIapcTBa, HM OOIIECTBa.
Bceobmiass pexiapanusi IpaB uesoBeka omnpeaenuia: «Kaxknmblii yenmoBeK uMeeT OOSI3aHHOCTHM II€pe]
OOIIIECTBOM, B KOTOPOM TOJbKO M BO3MOXHO CBOOONHOE€ W IIOJHOE pa3BUTHE €ro JUYHOCTU».
IIpegycMoTpeHa BO3MOXHOCTb OTPAaHWYEHHS TIPaB YeJI0BeKa TOJIbKO B MHTEpecaX «0O0IIeTro 0J1arocoCTOSTHUS
B IEMOKPAaTHUYECKOM 001IecTBe» (CT. 29).

Mexny mpaBaMH TOCydapcTBa, Hapoda, 4YelloBeKa CYIIECTBYET OIpenejicHHOe eIWHCTBO. Bce oHmM
JIOJIKHBI OCYIIECTBIISITbCS B COOTBETCTBMU ¢ LiensaMu 1 npuHuunamu OOH. HapymeHnue mpaB rocygapcTna
BO MHOTHMX CJIydyasX O3HayaeT M HapyllleHHe IpaB MPOXMBAIOIIMX B HEM Jitonei. DTo KacaeTcsl B MEPBYIO
oyepellb TaKUX KapAWHAJIbHBIX MpaB, KaK MpaBo HA MUP U Xu3Hb. CoBeplliasi aKT arpecCuu, rocyaapcTBo
HapyIlaeT U TTpaBO COOCTBEHHBIX I'pak/laH Ha XXW3Hb, 3I0POBbE U MUP.

Kaxmoe rocymapcTBo o0jamaeT CyBepeHHON BIACTHIO IIPUHUMATH HOPMBI, OMpPEIeISIONIe IIpaBa M
00SI3aHHOCTM JIMII, HaAXONAIIMXCS IIOA €ro IopucOuMKImeil. BiacTe 3Ta peammsyercss B paMKax
MeXIyHapogHoro mpaBa. IIpaBa uyenoBeka IepecTajid ObITb HCKIIOYUTEILHO BHYTPEHHUM ICJIOM.
MexayHapoaHbIli KOHTPOJIb B 3TOI 00J1aCTH HE MTPOTUBOPEYUT MPUHIIMITY HEBMEIIaTeJIbCTBA.

CrnoxuBiieecss B 3TOH 00JacTU TOJOXEHUE XapaKTepu3yeTCsl MEXIYHapOAHBIMM aKTaMy TaKUM
00pa3oM, 4TO BOIIPOCHI, Kacalolluecsl MpaB 4YejoBeKa, OCHOBHBIX CBOOOJ, AeMOKpaTMW M BEPXOBEHCTBA
3aKOHA, HOCST MEXIyHAPOIHBIN XapaKTep, IIOCKOIbKY COOJIIONCHIE STUX IIpaB M CBOOO COCTABJISIET OMHY M3
OCHOB MeXXIyHapomHOTo mopsiaka. CoOTBETCTBYIONINE 00S3aTeILCTBA IIPEACTABIISIOT «HEIIOCPEACTBCHHBIN U
3aKOHHBIN MHTEPEC I BCEX TOCYIAPCTB-YIaCTHUKOB M HE OTHOCSITCS K YHCITY UCKIIOUUTEIbHO BHYTPEHHUX
JIe]T COOTBETCTBYIOILIETO FOCYIapCTBa» !

Kak Buaum, mpaBa 4yejioBeKa IOHMMAIOTCSI B IIMPOKOM IUIaHE, BO B3aMMOCBSI3M C JeMOKpaTHell u
BEpXOBEHCTBOM 3akoHa. B Jleximapanuu Teicsiuenetuss OOH BbIpakeHa pelIMMOCTb HE XaJIeTh YCUIUMN IS
MOAIEePKKI AEMOKPATHHN 1 YIIPOUCHMST 3aKOHHOCTH, a TakKKe YBaXKCHUS BCEX MEXIYHAPOTHO IPU3HAHHBIX
IpaB YeJIoBeKa M OCHOBHBIX ¢cBoOon. Emre mampine momnum ctpanbl OBCE. IMapmkckas xapTusl i HOBOU
EBporer 1990 1. moaTBepmwia, 4TO AEMOKpATUS MPU3HAETCS YJYaCTHUKAMHU EIMHCTBEHHON CHCTeMOI
MpaBJIeHUS.

Kak MexmyHapoaHoe IpaBo, TaK U KOHCTMTYLIMM MHOTHX TOCYIapCTB AalOT OCHOBAaHUS CUUTaTh, YTO
MPaBO Ha JeMOKPATHYECKYIO CUCTEMY B CTpaHe sIBJISIETCSI OMHUM 13 OCHOBHBIX TIpaB YejioBeKa. B mpoTuBHOM
clydae TipaBa 4ejioBeKa IpeBpallaloTcsl B MYCTOM 3BYK, TaK KaK OHU MOTYT OBITh OOECIeYeHBI JIMIIb B
YCIIOBUSIX OeMOKpaTHu. B CBOCiI COBOKYITHOCTH IIpaBa YesIOBEeKa SIBJISIIOTCS CYIITHOCTBIO JeMOKPATUIECKOTO
MpaBJICHUS.

CkazaHHOe CBWAETENbCTBYET O TOM, 4YTO MNPU BbISCHEHMM COAEPXaHUS MNPUHUUNOB MeXAyHapoOHOro rnpasa
HeOGXO,EI,VIMO YAENATb ocoboe BHMMaHME UX CBA3U C MPUHUUIMOM YyBaXeHUs MnpaB 4esioBeka. B HaCTHOCTH, NpuU3HaHwe
yBaXeHua npas 4yesioBeka npeamMmeTom Memu.yHapo,uHoﬁ 3aMHTEPEeCOBAaHHOCTN HE OTMEHAEeT npuHuuna HesMelwlaTesibCTBa.
Me»guyHapo,qule aKTbl crneunasibHO OorosapwuBaloT 00683aHHOCTb rocyoapctBa BO34epPXMBATbCA OT MCMOJIb30BaHUA WU
NCKa>XeHns BOMNPOCOB O NnpaBax 4YesioBeka B Ka4eCTBe cpeacTtBa BMelaTesibCTBa BO BHYTPEHHME Aena rocyaapcTtB, OKa3aHus

OaBneHus Ha gpyrue rocygapctea'. MHbIMKM cnoBaMu, HeQoONyCTMMO 3/10ynoTpeGeHne MexayHapoaHbIMU HOpMaMu O
npaBax YyesioBeka. 3almra 3T1x Npas OOJIKHA OCYLLECTBAATLCSA B COOTBETCTBUM C MEXAYHAPOAHbLIM NPaBOM.

CYI.LIGCTBCHHOG 3HAa4YCHUE HpI/IO6p€I[a CBA3b IPUHIUIIA yBaXCHMHA IIpaB 4YE€JIOBEKaA C IIPUHIMIIOM
CaMOOITIPEACIICHU . Kak moka3biBaeT OIIBbIT, HWTHOPMPOBAHME IIpaB 4YEC€JIOBEKaA OJa€T BO3MOXHOCTbH



WCITOTb30BaTh JIO3YHT CAMOOIPEICICHNS IS pa3pyIIeHUsT CIOXWBIINXCS OOIITHOCTEM, IJIST HapyIICHMUS
TepPUTOPHUATHLHON LIETOCTHOCTH TOCYIAPCTB, IJISI OIPaBIaHUS BOOPYKEHHBIX KOH(IMKTOB.

§ 5. Ilpunuun cyBepeHHOT0 PABEHCTBA

IIpu ompeneneHun MPUHLMUIOB, Jexamux B ocHoBe OOH, ee YcraB mepBbIM YKa3bIBAeT IPUHIIUIL
CYBEPEHHOIO PaBEHCTBA rocygapcTB (CT. 2). DTOT MPUHIMI JIEXKUT U B OCHOBE BCEr0 MEXIYHAPOIHOIO
IpaBa, XapakKTepHbIE YEPThl KOTOPOTO OIPEIEISIOTCS MPEXIe BCErO TEM, YTO €ro CyObeKTaMu SIBJISTIOTCS
PaBHO CYBEpPEHHBIE rOCyIapCTBa.

OcCHOBHOE cofiep>XaHUe TTPUHITUTIA:

e TOCyIapcTBa 00sI3aHbl YBaXKaTh CYBEPEeHHOE paBEHCTBO M CBOeoOpa3ue ApyT Apyra, a TakxKe BCce TpaBa, IMpUcyliyie
CYBEPEHUTETY, BKJIIOYasi IMPaBOCYOBEKTHOCTb; KaXkIoe TOCydapCcTBO HMMEET IIpaBO CBOOOMHO BBIOMpaTh U
pa3BuBaTb CBOIO IMOJIMTUYECKYIO, COIMAJIbHYIO, SKOHOMMNYECKYIO U KYJIBbTYPHYIO CUCTEMY, YCTaHABIMBATh CBOU
3aKOHbI 1 aAIMUHUCTPATUBHBLIC ITpaBUJia;

® BCC rocygapcrba 06J'[a,£la}OT PaBHbIMU OCHOBHBLIMU ITpaBaMU U 069{33.HHOCT9[MI/I;

e OHU 00sI3aHBI YBaxaTthb IpaBoO APYT Apyra onpeacjisATb U OCYIICCTBIIATD IO CBOEMY YCMOTPECHUIO CBOU OTHOILICHMUS
C ApyrumMu rocygapCcrBaMm B COOTBETCTBUUM C MCKIYHAPOAHBIM ITPaBOM;

& KaXI0€ rocygapCTBO BIIpaB€ yyaCTBOBATh B MEKIYHAPOAHBLIX OpraHU3aluAaAX U JOroBopax;

® TocymapCTBa OJOJIXKHBI ,ElO6p0COBeCTHO BBINIOJIHSITH CBOM 00S13aTeIbCTBA T10 MECKIYHApOJHOMY IIpaBy.

[IpyHLIKI COCTOUT U3 IBYX SJIEMEHTOB — CYBEPEHUTETA M PABHOIIPABUS, MEXIY KOTOPLIMU CYILIECTBYET
HepaspbiBHas CBs3b. CyBEpEeHUTET MOXKET ObITh PEalibHbIM JIMILL B YCJIOBMSIX paBHOMpaBusi. BzanmmHoe
yBaXXeHHUE CyBepEeHUTETa — HeoOXOIUMOe YCIIOBUE PaBHOIIPABYSI.

CyBepeHHTET OOBIYHO ITOHMMAETCS KaK ITOJIHOBJIACTUE TOCyIapCTBa BHYTPU CTPaHbI M HE3aBUCUMOCTD
BoBHe. TOYHOCTH 3TOr0 MOHMMAHMSI OTHOCHUTENbHA. [lOJIHOBJIACTHME TOCydapcTBa BHYTPU CTpaHbI
OorpaHMYeHO TIpaBaMM Hapoja W 4YejioBeka. BceoOIiast mexiapaiivsl MpaB yesloBeKa IMOATBEpAMIIa OOIIMiA
MIPUHIMIT KOHCTUTYLIMOHHOTO M MEXIYHapOmTHOTO IpaBa: «Bois Hapoma moimkKHa OBITH OCHOBOI BJIACTH
npaButeabcTBa» (cT. 21). Koncturyuus P®: «Hocurenem cyBepeHUTETa M €IMHCTBEHHBIM MCTOYHMKOM
Binactu B Poccuiickoiit @enepaninu SBsIeTCs €6 MHOTOHALIMOHAIbHBIMA Hapody» (4. 1 cT. 3).

Hapony mnpuHamiexXuT BbICIee IPAaBO OINPEAEIsATh SKOHOMMYECKYIO, COLMAIbHYIO, IMOJIUTUYECKYIO
CHUCTEMY CTpaHbl. MeXayHapoaHOe MpaBo O0SI3BIBAET TOCYIAPCTBO YBaXKaTh IPaBO HApOAa PacIiopsiKaTbCst
cBoell cynpboit. Hapon peraer BONpoc O rocyaapCTBEHHOU (hOpMe CBOETO CYIIEeCTBOBAHMS BILJIOTH IO
JIMKBUJALIMY TAHHOTO TOCYIAapCTBa, HAIIPUMeED ITyTEeM IMPHCOeTMHEHMS K IPYTOMY TOCYIapCTBY.

BHelHSIT HE3aBUCUMOCTb TakKe OTHocurTedbHa. CyBepeHHas BJIacThb ToOCydapCcTBa OrpaHMYeHa
aHAJIOTUYHOM BJACTHIO APYTHX TOCYAAPCTB. YK€ B CHIy 3TOrO OYEBUIHA HECOCTOSATEIbHOCTh KOHIICIIIIMU
abCOJIIOTHOTO CYBEpEHUTETa, T.€. HEOrPaHMYEHHOro cyBepeHuTera. OnHa M3 TIJIABHBIX (DYHKIIMIA
MEXIyHapOIHOro IpaBa — pa3rpaHudyeHue cdep IeicTBUS CyBEpeHHOM BiacTU rocymapct. Kpome Toro,
CYBEPEHHUTET OCYIIECTBIISIETCI B paMKaX MeEKIyHapOmHOTO IipaBa. Heciay4aitHO NpWHIWI CYBepeHHOTO
paBeHCTBa BKJTIOUACT TPeOOBAaHME BEITTOTHSITEL 00SI3aTSIHLCTBA TI0 MEXKIYHAPOTHOMY IIPaBYy.

B nuteparype u mpakTuKe BeCbMa pacIpOCTpaHeH B3IVIS[, COIJIACHO KOTOPOMY JII000e MEXIyHAPOIHOE
00513aTeIbCTBO  OIPAaHUYMBACT CYBEPEHUTET WIM YTO MEXIYHApOOHOE IIPaBO M CYBEPEHUTET BOOOIIE
HecoBMecTuMbI!. Ha camoMm [ene CyBepeHHUTET M MEXIYHAPOAHOE IPaBO — B3aMMOCBSI3AHHBIE W
HeoOXoauMbIe Ipyr Apyry sBieHus. CBoell CyBEpeHHOU BACThblO TOCydapcTBa CO3[AI0T MEXIyHapoIHOE
MpaBo 1 obecrneunBaloT ero peanusaiuio. Co cBoeil CTOPOHBI, MEXIYHAPOIHOE MPABO CIYKUT TapaHTHUEN
cyBepeHnTera. Ero OCHOBHBIC TIPUHIIWIBLI SBJISTIOTCS XapTHEW CYBEpeHHBIX IIpaB ToCyJapCTBa.
MexnyHapoiHOe IpaBO pa3rpaHU4YMBaeT [JEHCTBHME CYBEPEHHON BJIACTM TOCYJApCTB, pEryaupyeT
B3aMMOJICICTBIE CYBEPEHHBIX BJIacTei K TEM CaMbIM 00eCIIeUMBACT PeaInu3aliio CyBePeHHBIX IIPaB.

Tak ke Kak cBoOOma 4eloBeKa MOXET OBITh OOecIleucHa JIMINb B paMKax IpaBa, TaK M CYBepEHUTET
MOXET OBITb peaJlbHbIM JII BCEX TOCYIAPCTB JIMIIL B YCJIOBUSX MEXIYHApOIHOIO IIpaBOIOPSIIKA.
YrpoueHue 3TOro MpaBonopsiKa BeJAET K MOBBILIEHUIO PEAIbHOCTHU MPAaB TOCYIapCTB, OCOOEHHO CPEAHUX U
MaJIbIX, KOTOPBIE B IPOILIOM OBUIM XePTBaMU IMPOM3BOJIa KPYITHBIX IePXKaB.

3akioyasi TOroBOp, IOCYIapCTBO HE OrpaHMYMBAaeT, a peaau3yeT CBOil cyBepeHMTET. biaromaps
JIOTOBOPY OHO HE TOJIbKO CO3MaeT /ISl ceOsi 00s13aHHOCTU, HO M 0OpeTaeT MOIMOJHUTEIbHBIE BO3MOXHOCTH
OCYILIECTBIICHUSI CYBEPEHHBIX IIpaB. DTa MpodJieMa HOCUT IajieKO He TOJIbKO TeopeTuuecKuii xapakrep. OHa
cTaja IpeaMeTOM OOJTBIION TTOTUTHKIZ,

Bce valiie BCcTpeuaroTcs BHICKAa3bIBAHUS O CyMEpPKax, 3aKaTe CyBepeHUTeTa B BeK riobanusanuu’, [Tumyr
0 TOM, YTO B3aMMO3aBUCHUMOCTD JINKBUANPOBAJIa TOCYIapPCTBO KaK HE3aBUCUMOE CyBEpeHHOE 00pa3oBaHme?.
Haxe B omHoM u3 0030poB MUJI CCCP rosopwioch 00 «3pO3MHM TOCYJAPCTBEHHOI'O CYBEPEHHUTETa»>.
Jymaercss, OgHAKO, YTO IIPOMCXOOUT HE JIMKBMIALMS CYBEPEHUTETa, a H3MEHEHHEe COIEpPXKAHUSA DSTOrO
noHsTHs. HoBOE cocToMT Tpeskae BCero B TOM, UTO CYBEPSHMTET yKe He BKITIOUACT IpaBa Ha IIpUMEHEHUE
cuwibl.  MexXayHapogHoe TIpaBO MepecTaeT OorpaxaaTb CYBEPEHMTET ToCylapcTBa, B  KOTOPOM



AHTUAEMOKPAaTUUECKMI pexXuM TpyOdOo IOIMpaeT mpaBa yenoBeka. ['ocymapcTBO JIMILEHO IIpaBa M3daBaTh
3aKOHbBI, Hapyllalollue OOlIeNpPU3HAHHbIE IpaBa Hapoda W uYeJioBeKa. B KOHCTUTYLUMOHHOM MpaBe
YTBEPXKIAETCS MIPUHLIMIT IPUOPUTETA MEXITYHAPOIHOTO MpaBa B OTHOLIEHUM HAllMOHAIBHOIO TIpaBa.

BMmecte ¢ TeM MexXayHapomHOE MPaBO paclIUpsieT MPOCTPAHCTBEHHYIO cdepy NeiCTBUSI CyBepeHUTETa,
3aKperuisisi 3a TocylapcTBaMu OIpeleieHHbIe CYyBEpeHHbIe IpaBa B KOCMMYECKOM IMPOCTPAHCTBE, Ha
KOHTHMHEHTAJIbHOM Ileib(de, B 3KOHOMMYECKOI 30He. OHO 3aKperuisieT MpaBo rocygapcTBa ydyacTBOBaTh B
pelIeHN 00X ITPOOIEM.

Takum 00pa3oM, CyBepeHHUTET IPOIOJIKAEeT UIpaTh BaXHYIO POJIb KaK BHYTPM TOCydapcTBa, TaK U B
MEXIYHApOOHBIX OTHOIICHUSIX. BMecTe ¢ TeM B YCIOBMSIX pacTyllleld B3aMMOCBSI3aHHOCTU TOCYIapCTB
Or'PaHUYMBAIOTCS BO3MOXHOCTU OJHOCTOPOHHEIO BbhIOOpA TMoBeneHMs. Bce MeHblle neiicTBUil Ha MUPOBOMA
apeHe MOTYT OCYILIECTBIAThCS 0e3 B3aMMOMAEUCTBUS C APYTMMM rocyaapcrBamu. PacTter umcio mpobiem
r100aJIbHOTO 3HA4YeHUsI, KOTOpPble MOTYT OBbITb pellaeMbl JIMIIb COBMECTHBIMU YCUJIUSIMU TOCYAApCTB.
OcyiiecTBIeHHE CYBEPEHUTETA TOJLKHO IIPOUCXOINUTH C YIETOM €IMHCTBA II00ATbHOM CHCTEMBI.

Takum obpaszom,

cyeepeHumem 20cy0apcmea — 3Mmo UCXO00AWds Om HApodda 6epxX0o6HAsl 64dcCmb 20Cydapcmed, He3aeucumo
ocyujecmensaemdas 6 COOMeemcmeul ¢ HauUOHAAbHHIM U MeXHCOYHAPOOHBIM NPAGOM.

PaBencteo — BTOpOﬁ QJICMCHT pacCMaTpuBa€MoOIro IpuHIUIIA, HEPaA3ACIbHO CBSI3aHHBIA €
CYBCPCHUTCTOM. Peub uget o PAaBCHCTBC CYBCPCHHLIX ITPpaB rocyaapcCTB. Yro Xe KacaeTcst MUHbIX IIpaB, TO OHN
MOTIyT CYIECTBCHHO paBJ’[I/I‘IaTLCﬂl. OI[HO rocyaapCtBo y4aCTByE€T BO MHOI'MX OOIOBOpax, ApPyroc — B

OrpaHUYEHHOM 4uciie. MexXayHapoaHOe IIPaBo — IIpaBO PaBHEIX (jus inter pares).

He cnenyer BMecTe ¢ TeM yrpoluath npobieMy paBeHcTBa. HUKTO He cTaHeT oTpuuLaTh (haKTHYECKOe
HepaBeHCTBO T'OCYIAapCTB, HO 3TO JIMIIb NMOTYePKUBAET 3HAUCHUE MX IOPUAMYECKOro paBeHCTBA. HepaBHBI 1
JIIOJY TI0 CBOMM BO3MOXKHOCTSIM, HO 3TO HE BbI3bIBAET COMHEHMIA B X PABEHCTBE Mepel 3aKOHOM.

PaBeHCTBO IpaBOBOro cTaTyca TIOCYIApCTB O3HAYaeT, YTO BCE HOPMbI MEXIYHApOOHOIO IIpaBa
MPUMEHSIOTCS K HUM OJMHAKOBO, 00J1aaloT paBHOI 00s13aTe/ibHOM cuiioil. ['ocynapcTBa 00J1agaloT paBHOM
CITOCOOHOCTBIO CO3MaBaTh IS ceOsl MpaBa M NMpMHUMATh o0s3aTesnbeTBa. [1o MHeHMI0O MeXayHapoaHOTo
Cynma OOH, paBeHCTBO 03HAYaeT TAKXKE PaBHYIO CBOOOAY BO BCEX [e/Iax, HE PEryIMPYyeMbIX MEXIYHAPOIHBIM
npaBoM'. Bce rocymapcrBa 06/1aqal0T paBHBIM ITPAaBOM YJacTBOBATh B PELICHUM MEXIYHAPOIHBIX MPOOIeM,
B KOTOPBIX OHM 3aKOHHO 3aMHTEPECOBAHDI.

§ 6. Ilpunnyn HeBMeIIATEIbCTBA

OcHOBHOE conmepxkaHne ImpuHOuUIIa omnpenesieHo Ycraom OOH. Ycras He maet OpraHm3anuy ImpaBa Ha
BMEIIATEILCTBO B JiejIa, IO CYIIECTBY BXOISIINE BO BHYTPEHHIOIO KOMIICTCHIIUIO JIFOOOTO TOCYAapCTBa, N He
TpeOyeT OT ToCcyIapCTB-YWICHOB MPEACTaBIISITh TaKMe Aeja Ha paspelnieHue B nmopsiake Ycraa OOH. lenaercs
JIMILIb OJHO MCKJIIOYEHMWE — MPUHLUI HE 3aTparMBaeT NpUMEHEHMS Mep Ha ocHoBaHuu mi. VIIZ. Dto
3HAYUT, YTO TIPUHUMUI HEBMeEIAaTeJbCTBA HE IPEIMSITCTBYeT MNPUMEHEHMIO MNPUHYIUTEIbHBIX Mep K
rocymapctBy 1o pemieHnio Coera besomacHocTr B ciydae yrpo3sl MUAPY WIHM HapymeHust mupa. Mcxons n3
atoro, CoBer besomacHoctu u I'eHepanbHass Accambies OOH He CTONbKO BBISICHSIIOT BOIIPOC O TOM,
SBJIICTCS U JAHHOE MeJI0 BHYTPEHHUM, CKOJIBKO OIPEAC/ISIOT Hajauyue yrpo3bl mupy. Ilpm 3ToM He
OCTaHABJIMBAIOTCS Meped YperyaupoBaHUEM BHYTpeHHMX mpobyieM. Tak, B psae pesomouuii 1993 r. o
Kam6omxke CoBeT 3aTparmuBajl BOIIPOCHI ITPOBEASHUST BLIOOPOB, 00eCIIeueHNsT CBOOOIbI CIOBA U AP.

Ycras OOH mpemycMaTpuBaeT pa3BUTHE COTPYTHHMYECTBA IO 3HAYMTEIBHOMY KPYIY BOIIPOCOB SIBHO
BHYTPEHHEIo XapakTepa, B TOM 4YHUCJE CONEWCTBHE MOBBIIICHUIO YPOBHSI KWM3HM, IIOJHOM 3aHSTOCTU
HaCeJICHUS B YCIIOBUSIX SKOHOMUYECKOTO W COIIMAIBHOTO IIporpecca, BCeoOIeMy YBaXKEHMIO IIPaB YeJIOBeKa
(ct. 55). DTUM moATBepXkKIaeTcsl HEMPOTUBOPEUYME COTPYIHWYECTBA MPUHIIMITY HEBMELIATEIbCTBA TMpPU
pelIeHNN BOIIPOCOB, OTHOCSIIIMXCS K BHYTPEHHE KOMITETEHIIUM TOCYIapCTB.

CyliecTBeHHOE 3HAY€HUE IS BBISICHEHUS COASPXKAHUS MPUHIIMIA HEBMEIIATeIbCTBA UMEET TOHSTHE
Jiejia, BXOASINUE BO BHYTPEHHIOK) KOMIETEHIHMIO rocyaapctsa. OTMETHM, YTO 3TO IOHSTHME OXBaTbIBaeT U
OIpeAe/ICHHBIM Kpyr BHEITHMX Aei. CoriacHO NMPUHIIAITY CYBEPEHHOTO PaBEHCTBA, TOCYIapCTBa OOSI3aHBI
yBaXaThb MPaBO APYT APyra OMpPEnessATh W OCYIISCTBISATH IO CBOEMY YCMOTPEHUIO OTHOIICHUS C IPYTUMH
TOCyIapCTBaMU B COOTBETCTBUHU C MEXKIYHAPOIHBIM IIPABOM.

[paHnua Mexay genamu, BXOASLWMMUN U He BXOOSLUMMM BO BHYTPEHHIOK KOMMETEHUMIO, He SBNSIeTCS HEeNOABUXHOMN.

ElLe B KOHCY/IbTaTMBHOM 3akstodeHnn MoCcTosAHHOM nanaTel MexayHapoaHoro npaesocyams 1923 r. oTmevanock: «Bonpoc o

TOM, HaxoguTca Nn Aeno B NCKNIOYNTENBHOM ropucankunm rocyaapcTsea, AB4eTCAa No CBOEMY XapakTepy OTHOCUTENIbHbIM

BOMPOCOM, OH 3aBUCUT OT Pa3BUTUS MEXAYHAPOOHbIX OTHOLLEHWU»'. B yCNOBUSIX MHTEPHALMOHANN3aLMN XN3HN rocyaapcTe

BCe Oonbluee KONMYECTBO AeJl, paHee OTHOCUBLUMXCS K BHYTPEHHEN KOMMETEHLUMW, B TON WM MHOW Mepe CTaHOBSTCS
npeaMeToM MeXAyHapoAHO-MPaBOBOrO PEryIMPOBaHMS.



IlepecTaloT OBITH NCKITIOUMTEILHO BHYTPEHHUM JIeJIOM TaKHe KOPEHHBIE BOIIPOCHI XXMU3HU TOCYIApCTBa,
KakK IpaBa 4eJIoBeKa, IeMOKPAaTHsl, BEpXOBEHCTBO IpaBa. [IpuunHa Gbl1a yKazaHa Bo BceoOlieit nekiapauu
IpaB 4YeJioBeKa: BceoOlliee IPU3HAHME HEOThEMJIEMBIX IIpaB 4YeJIOBEKa SIBJSETCS <«OCHOBOW CBOOOMIBI,
CIIpaBeIJIMBOCTU U BceoOlero mupa». CormacHo XeJTbCMHKCKOMY HOKYMEHTY 1992 T., COOTBETCTBYIOIINE
BOIIPOCHI TIPEACTABIISIIOT HEMOCPEICTBEHHBIM 3aKOHHBIA WMHTEPEC UIS BCEX TOCYIAPCTB W HE SIBJISIOTCS
HUCKJIIOYUTEIbHO BHYTPEHHUM JeJIOM KaKOro-To OJHOro rocyaapcrsa. MexayHapoaHbii Cyn OOH
OIIpeAC/IMII, YTO B MEXIYHAPOTHOM IIpaBe HET MPEISITCTBUII TOMY, YTOOBI TOCYTApCTBO Opajio Ha ceOs
00s13aTeIbCTBA B OTHOILEHMU TaKWMX BOIIPOCOB BHYTPEHHEH IIOJUTHUKM, KaK IMpPOBeAeHUE CBOOOMHBIX
BBIOOPOB2.

B narte Bpemst oco0yio ocTpoTy Iprodpea MmpoodieMa BHyTPEHHHX BOOPYKEeHHbIX KOH(IMKTOB, KOTOPhIC
10 KOJUYECTBY XEPTB HEPEOKO IIPEBOCXOMIT MEXIyHAapOAHbIe KOH(MJIMKTHI M OTJIMYAIOTCSI 0CO00ii
JKECTOKOCThIO. MeXIyHapoIHOe COOOIIECTBO HE MOXET YCTpaHATbCS OT MX yperyaupoBaHus. Crana
aKTUBHO OOCYXKIAaThCcS MpobJeMa TyMaHUTapHON WHTepBeHIMHW. OMBIT CBHIETEILCTBYET, YTO BOCHHBIC
IEWCTBUSL OTHAEIBHOTO TOCYJApCTBAa WJIM TIPYIIbl TOCYIAPCTB, MpeAlpUHUMAeMble IO IIPEIIOroM
TYMaHUTAPHON MHTEPBEHLIMU, PEAKO JAIOT MO3UTUBHBIA pe3ynbraT. OHU MPOTUBOPEYAT MEXAYHAPOIHOMY
MpaBy U OCYXKIAIOTCI MEXIYHAPOIHBIM COOOIIECTBOM!.

Tak, untepBeHuus CIIA B I'penage u Ilaname Obuta ocyxkneHa kak OOH, tak u OpraHuzauueit
aMepUKaHCKUX rocymaapcTB2. MexnmyHaponHblii Cyn oTKazajicsi 0OCYXIaThb BO3MOXHOCTb 00pa3oBaHUS
HOBOI HOPMBI, «CO3JAIOIIE MpaBO MHTEPBEHIIMN OJHOTO rOCyIapCcTBa IIPOTUB APYTOro Ha TOM OCHOBAaHWM,
YTO MOCIEAHEE N30PAJIO OIIPEIEIEHHYIO NAEOIIOTMIECKYIO VTN TIOTUTUIECKYIO CUCTEMY»,

I[lpaBoM Ha OpUMEHEHME CWJIBI B  LEISX  YPETYJIMPOBAHUS  BOOPYXEHHOTO  KOH(IMKTA
HeMexayHapogHoro xapakrtepa obiagaeT OOH. Pemenue 06 atom nmpuHumaercs:t CoBetom besomacHocTu.
Kacascy atoro Bompoca, I'eHepanbhbiii cekpetapp OOH K. AHHaH oOTMeYaeT, 4TO <«EAUHCTBEHHBLIM
WHCTUTYTOM, oOOJafarollMM Takoil KomrereHuueit, sBnasercas Coser besomacHoctu OpraHu3zaiuu
O0beanHeHHBIX Harmit»*.

INoguepkuBass 3HaYeHMEe MPUHLMIA HEBMEIIATEIbCTBA, HEOOXOAMMO OTMETUTH, YTO OH HE MOXKET
CIIYXXWUTh LIUTOM [UISl IIPABUTEJILCTB, HAPYIIAIOLIMX 00sI13aTe/IbCTBA 10 MEXAYHAPOIHOMY IIpaBy ACHCTBUSIMU,
COBEpIIIaeMbIMU B IIpeie/IaX CBOCH TEPPUTOPHUU.

§ 7. IlpuHIuN TEPPUTOPHAILHOM LEJTOCTHOCTH

TeppuTtopus CIIyXUT MaTepuaJIbHON OCHOBOI rocynapcrba. bes repputopun Het rocynapcrsa. [1osatomy
rocylapcTBa yIEIsIOT ocoboe BHUMaHUe obecriedyeHuto ee liejJoctHoctu. YctaB OOH  oGsi3biBaeT
BO3IEPKUBATLCS OT YTPO3BI CWJIOW WM €€ TIPUMEHEHUS IIPOTUB TEPPUTOPUATBLHONM HEIPUKOCHOBEHHOCTH
rocyngapctBa (ct. 2.4). Hexnapauust 1970 r. He BbIAEISIET 9TOT MPUHIUI B KaUueCTBE caMoCcTosTeIbHOro. Ero
colep:XKaHUe OTPaXKeHO B APYTMX MPUHIOUIIAX. [IpMHIINIT HEIIPUMEHEHUS CYITBI 00SI3BIBACT BO3IEPKUBATHCS
OT YIpo3bl CUJIOH WIM €€ IPUMEHEHUS IIPOTUB TEPPUTOPUAIBHON HEIMPUKOCHOBEHHOCTH JII0OOTO
rocynapctBa. C 3TOi 11e1bI0 HE MOXET OBITh TakKe MCIOJIB30BAHO IMOJMTHUYECKOE, SKOHOMMHYECKOE WU
MHOE JIaBJICHUE.

TeppuTtopust rocygapcTBa He JOJKHA OBITh OOBEKTOM BOCHHOM OKKYMALIMM, SIBUBLIEICS pe3yIbTaTOM
npuMeHeHMs1 cuiibl B HapylieHue YctaBa OOH, wiaum o0bekToM NpHOOpeTeHMs IPYyTUM TOCYyJapCTBOM B
pe3ysbTaTe Yrpo3bl CUJION MM €€ MpUMEHEeHMSsI. Takoro poga mpuoOpeTeHUs He MPU3HAIOTCS 3aKOHHBIMU.

IMocnenHee mooXkeHre HE OTHOCUTCS K JOTOBOPaM I10 TEPPUTOPHATBHBIM BOIIPOCAM, 3aKIIIOUCHHBIM 10
npuHaTusg Ycraa OOH. MHoe mosnoxeHue MOCTaBUJIO Obl MOJ BOMPOC MPAaBOMEPHOCTh MHOTHUX JaBHO
CIIOXWBIINXCSA TOCYIAPCTBEHHBIX TpaHUIl. 3aKOHHOCTh OTTOPXKCHMSI YacTH TEPPUTOPUU TOCYIAPCTB,
HECYIIUX OTBETCTBEHHOCTbh 3a pa3Bsi3biBaHMEe BTopoii MupoBoii BoiHbI, mpu3HaHa Ycrasom OOH (ct. 107).
3akmouutenbHbli akT CBCE 1975 1. BBIOEIMI CaMOCTOSTENIBHBIA IPUHIMII TEPPUTOPUATBHOM
LEJIOCTHOCTH, COAEp:KaHME KOTOPOTO OTpaXaeT cKa3zaHHOoe paHee. O TeppHUTOPUAIBHON IIETOCTHOCTU
TOBOPUTCSI B YUPEAUTEIbHBIX aKTaX PErMOHAJbHBIX OObeNMHEeHUH. YcraB OpraHuzaluy aMepUKaHCKUX
TOCYAAapCTB OTPEAEIUI B KAYECTBE OJHOM U3 TJIABHBIX 1IEJIeH 3aIUTY TEPPUTOPUATTBHOM 11eJI0CTHOCTH (CT. 1).
AHaJOTUYHOE MOJIOXKeHUe coaepxkuTcs B Xaptuu OpraHuzauuy adpukaHcKoro eauHcTBa (cT. 2 u 3).
PaccMarpuBaeMblii IPUHLIMIT HAIlE] OTpakeHHE M B KOHCTUTYLIMOHHOM mpaBe. CornacHo KoHctutyum,
«Poccuiickast denepaiust o6ecIeunBaeT LIEITOCTHOCTh U HEITPUKOCHOBEHHOCTD CBOEH TeppUTOpPUI» (4. 3 CT.
4).

§ 8. IlpuHIyUI HEPYIIMMOCTH IPAHMIL

IIpyHUMI HEPYIIMMOCTHM I'PaHML, TOMOJHAET IPUHLMIT TEPPUTOPUAIBHOMN LieJocTHOCTU. B Jlexknapaunu
1970 r. ero comepxaHHe M3JIaraeTcs B pasmesie O MPUHIUIIE HepuMeHeHus: cuiibl. «Kaxmoe rocymapctBo



00513aHO BO3JEPXKUBATBHCS OT Yrpo3bl CWIOW WM €€ MPUMEHEHUS C LEeJbl0 HapyUIEHUs] CYIIECTBYIOLINAX
MEXIYHAPOOHBIX TPAaHUIl IPYTrOro rocylapCTBa WM B KAYECTBE CPEACTBA Pa3pPEIICHUST MEXITYHAPOIHBIX
CIIOPOB, B TOM YHUCJI€ TEPPUTOPUATTEHBIX CTIOPOB M BOITPOCOB, KACAIOIIUXCS TOCYJaPCTBEHHBIX TPAHUIL».

locynapcTBa 00s13aHbBI BO3AEPKMBATHCS OT YTPO3bl CUJION WJIU €€ MPUMEHEHMUSI C 1LIe/Ibl0 HapylIeHUs He
TOJIBKO TPAaHUIL, HO W JeMapKallMOHHbIX JUHUNA. VIMEIoTCsT B BUAY BpEMEHHBIE WM MpPeIBApUTEIIbHbIE
TPaHUILbI, BKIIOYasl JUHUU MepeMUpUsi. DTO KacaeTcs JUHUN, UMEIOIINX IOPUINYECKOEe OCHOBaHUE, T.€.
TaKWX, KOTOPBIE YCTAHOBJIEHBI M COOTBETCTBYIOT MEXIOCYIapCTBEHHOMY JIOTOBOPY WJIM KOTODBIE
roCyIapcTBO 00SI3aHO COOJIOAATH 110 MHBIM OCHOBaHUsIM. OroBapuBaeTCs, YTO CIEAOBAHUE STOMY MPABUITY
HE HAHOCWUT YylepOa MO3WIIMUA 3aMHTEPECOBAHHBIX TOCYJAPCTB B OTHOIIEHWM CTaTyca W TOCJEICTBUMA
YCTAHOBJIEHUSI TaKuUX JUHUM. EcTb ocHOBaHUS MojaraTh, 4TO 3TO MPAaBWJIO OTHOCUTCS U K TTOCTOSTHHBIM
TpaHULAM, TIOCKOJIbKY TPWHIIMIT HETMPUMEHEHUs] CWIbl He OOS3bIBACT K MPU3HAHMIO CYIIECTBYIOIINX
TPaHUIL.

B xauecTBe caMOCTOSITEILHOTO TPUHIIUI HEPYHIMMOCTH IPAHUL ObLT C(HOPMYTUPOBAH 3aKITIOUUTEIbHBIM
akrom CBCE 1975 r. IIpu 3TOM ero comep:KaHWe BBIXOOWUT 3a paMKM IIPUHIIMIIA HEIpUMeHEeHUs CUiIbl. B
conepkaHue MPUHILNIA BKIIIOYEHO 00513aTeIhCTBO TPU3HATH HEPYIITMMOCTh BCEX TOCYIapCTBEHHBIX TPAHUIL B
EBpomne. M3BecTHO, uTO TOOEXIEHHBIE TOCydapcTBa AAleKO HE TMOJHOCThIO TPU3HABAIM TPAHULIBI,
YCTaHOBJIEHHbBIE B pe3ysbTaTe BTopoii MUpOBOIi BOMHBL.

locynapcTBa-ydyacTHUKM OOSI3JIMCh BO3JAEPKMBATHCS OT JIIOOBIX, & HE TOJbKO MOIKPETUIEHHBIX CUJION
TpeOOBaHUI WIM NEUCTBUIA, HaNpaBJIEHHBIX Ha 3aXBaT YaCTW WU BCE TEPPUTOPUU APYTUMX TOCYAAPCTB.
BMmecte ¢ Tem mpemycMoTpeHa BO3MOXHOCTH M3MEHEHUSI TPAHUII B COOTBETCTBUM C MEXIYHAPOIHBIM
MpaBoM, TIO corjamieHuo. Takum myteM ObUTM mepecMOoTpeHbl Tpanuisl @PI, B koTopylo Boiia
Tepputopus I'JIP.

C NpUHUXNOM HEPYIIMMOCTHY TPAHMI] CBSI3aHO MPABWIIO uti possidetis (KaKk BianeeTe), IPUMEHSIEMOE TPU
OMpeNeJeHU TPaHUI] BHOBb OOpPa30BaHHBIX HE3aBUCUMBIX rocygapctB. CorjliacHO TpaBuily, paHee
CYIIIECTBOBABIIINE aIMUHUCTPATUBHbBIE IPAHUIIBI C 00pa30BaHUEM B UX Mpeaeaax He3aBUCUMBIX FOCYIapCTB
CTAHOBSTCSI MEXTOCYIapCTBEHHBIMU. OHO TIPUMEHSUIOCH TIPU OTIPENEICHUN TPaHUI] HOBBIX HE3aBUCUMBIX
TOCYIapCcTB B XOJ€ MAacCOBOM NEKOJOHM3aluu rocie Bropoit MupoBoit BoiiHbI. B 1964 r. Opranuszanus
apuKaHCKOro €AVHCTBA TOATBEpAUJIAa MPUMEHUMOCTh MpaBWIa B OTHOIIEHWM TpaHULl a(puKaHCKUX
rocygapcts. Ha ero ocHoBe ObUIM TMpU3HAHBI U TPAaHULBI MEXIY OBIBIIMMH COBETCKUMU COIO3HBIMU
peciyOIrMKaMu, HECMOTPSI Ha TO YTO OHW HE BCETAA CIpPaBEMJIMBBI M HE BCErna IOPUIUYECKH MPABUIBHO
ObUIM B CBO€ BpeMsl yCTaHOBJEHBI. [IpaBUIO MPUMEHSUIOCh U TPU PELIEHUM BOMpPOCA O TpaHUIAX Ha
tepputopuu ObiBiieit FOrocmaBuu. JlaHHOE MPaBWIO HEOAHOKPATHO MPUMEHSUIOCh MeXTyHapOaHBIM
Cynom OOH mipu pemieHun teppuTopuaibHbix cropos. [Ipu 3tom Cyn moguepKuBai, YTO OHO SIBJISIETCS
001LLENPU3HAHHOI HOPMOI MEXIYHAPOJHOIO Ipasa’.

ITpyHIMO HEPYLIMMOCTH PAHUL] HAXOAUT OTPAXKEHUE U B OTPACIISIX MEXIYHAPOOHOrO IMpaBa. BeHckas
KOHBEHLIMA O IIpaBe MEXIYHAapOIHBIX [IOrOBOPOB IMIPENyCMAaTPUBAET, YTO Ha KOPEHHOE WU3MEHEHUE
OOCTOSITENILCTB KaK HA OCHOBAHUE MPEKPAIEHUS JOTOBOPA HEJb351 CChUIATHCS, €CJIU IOTOBOP YCTAHABIMNBAET
rpaHuiy (4. 2 cT. 62). BeHcKast KOHBEHIUST O MPABOIPEEMCTBE TOCYIAPCTB B OTHOIIIEHUU JOTOBOPOB 1978 T.
3aKpernujia HOpMy OOBIYHOIO IpaBa, COTMJIACHO KOTOPOUl MPaBOIMpPEeeMCTBO TOCYIAapCcTB caMo Mo cebe He
3aTparvBaeT rPaHull, yCTAHOBJIEHHBIX TOTOBOpOM (CT. 11).

IMpyHUMO HEPYIIMMOCTA TPaHUI] COMPUKACAETCSI C W3JaBHA W3BECTHBIM MEXIYHAPOMHOMY IpaBy
TMPUHIIMIIOM HENPUKOCHOBEHHOCTU TOCYJAPCTBEHHOW TpaHuUbl. [locnenHuii 00s3bIBa€T rocyaapcTsa
yBaxaTb PEXMM IPAHULIBI C IPYTUM TOCYIAPCTBOM U HE IOIYCKATh €€ HE3AKOHHOTO MepeCceuyeHU .

§ 9. IIpunuun paBHONPaBHUSA M CAMOONPEAEIEHHS HAPOIOB

OCOOCHHOCTD TIPUHIIMIIA CaMOOIIPEIEICHIS COCTOUT B TOM, YTO OH, KaK ¥ IPUHIIAIN YBaXXCHUsI IIpaB
YeJI0BeKa, MOCBSIIEH IIpaBaM He TrocylapcTBa, a MHBIX 00pa3oBaHMWiI — Hapopa, Hauuu. [1akTel o TIpaBax
YyeJIoBeKa 3aKpeluiin CBsI3b IIpaBa HapoJa Ha caMOooIIpeeieHUe ¢ ITpaBaMu yesoBeka (ct. 1). B pesyibrare B
MEXIYHApOIHOM ITpaBe 3aKpeIUICHBI IIpaBa TeX, KTO He SIBISEeTCS CyObeKTOM MEXIYHapOIHOTO IIpaBa, a Ha
rocyaapcTBa BO3JI0XeHa 00s13aHHOCTD YBaXaTh 1 00eCcIIeunBaTh UX IIpaBa.

IMpuHIIMTT caMooIIpeieSIeHUs CHITPal BaXKHYIO POJIb B UCTOPUU, ITIOMOT OCBOOOIMTHLCS OT KOJIOHUATBLHOMN
3aBUCHMOCTH JeCITKaM HapoaoB. BMecTe ¢ TeM MHOTOBEKOBOI OMBIT TOBOPUT O TOM, YTO HAalIMOHAJIbHBII
3TOU3M TIpuHec OecumciieHHble Oembl. CerogHsi BO MHOTMX CTpaHax IOJbIXaloT BOOPY:KEHHbIE KOH(MIUKTHI
Ha HAUMOHAJBHOM, 3THUYECKOW, PEJUTMO3HOM IO4YBe. MHOTOYMCACHHbIE CAyd4au 3J10yHOTPeOIeHMs
MPUHIIMIIOM CaMOOIpPeIeICHNSI, a TakKe HeTOCTaTOYHAsI OIPeNelIcHHOCTh HEKOTOPBIX €Tro acIleKTOB
MMOPOIUJIN CKENTUILIU3M B OTHOIIICHUM 3TOTO MPUHIIMIIA, B TOM YMUCJIE U CPEIU IOPUCTOB U3 Pa3BUBAIOLIXCS
ctpan'. [103TOMY CTOJIB BaXKHO BBISICHUTE COAEPKAHNE STOTO OCOOEHHO CJIOKHOTO TIPUHIIUIIA.



BxutoueHnnbiii B YeraB OOH no mHuumatuee CCCP npuHuun camMoornpeneleHus ¢ caMoro Havaja
CBSI3BIBAJICSI C COTPYAHMYECTBOM M BceoOLIMM MupoM!. B kauecTBe ogHOM U3 Lieneii yKa3aHo: «Pa3BuBaTh
IPYKECTBEHHBIC OTHOIICHMWSI MeEXIy HaIWIMM Ha OCHOBE YBaXXCHHUS IIPUHIMIIA pPaBHOIpPaBUS U
caMooIpeJeieHUsI HapoJoB, a TakxXKe IPUHUMAaTh APYTMe COOTBETCTBYIOLIME MEPbI IJIsT YKPEIJICHMS
BceobOuero mupa» (ct. 1.2).

B Hamie Bpemsi mpobjeMa cyObeKTa IMpaBa Ha caMoOOIIpelesieHue IpuoOpesia OoJibllioe 3HAYeHUe.
3aKOHHOE CTpeMJICHUE HALIMOHAJIBHBIX, STHUIECKNX, PEJIUTHO3HEIX OOIINH COXPAHUTh CBOIO MICHTUIHOCTD
WCITOJIb3YETCS B IEJISIX pa3pylIeHNsI eIMHCTBA Hapoaa, Haluuy, rocygapcTsa. [1pu 3ToM rpy0bo 1 B MacCOBOM
TOpsIIKe HapyIIaloTcs IIpaBa dejoBeKa. [1omoOHBIe OeiCTBUSA 0OpallaloT UCTOPHIO BCIIATh, PECTAaBPUPYIOT
deonanusM 1 naxe IMIeMEHHON CTPOIA.

B npaktuke OOH npuHUMIT camoomNpeneaeHus], BKIKYAIOLIM MpaBO Ha CO3JaHUE He3aBUCHMMOIO
rocynapcTba, MOHMMAeETCs Kak MpaBO KOJOHMAJIbHBIX HApOAOB Ha HE3aBUCUMOCTb OT MeTporoiuii. Takoe
TMIOHUMaHKe OBIJIO 3aKperuieHo Jlekapaiueit o IpeIoCTaBIeHNN HE3aBUCUMOCTH KOJIOHUAJIBHBIM CTpaHaM 1
HapomaM 1960 r. [TpaBoMm Ha camoompeeieHre 001aIal0T TAKXKe HAPOAbl, HAXOASIIMECS 10 MHOCTPAHHOM!
OKKYTIAIIMEN I TIOJ THETOM pacuCTCKuX pexnmMon. B lexmapatmu teicsauenetris OOH 2000 r. roBopurcs
0 TIpaBe «HA CaMOOIIpeAesIeHMe HapoIOB, KOTOpPHIE OCTAIOTCS IO KOJOHHUAJbHBIM TOCIIOACTBOM U
MHOCTPaHHOU OKKyHaluei».

CoBpeMeHHbIIf MUPOBOW MOPSIAOK MBICIUM JIMIIb KaK CUCTEMa OPraHM30BaHHBIX B TrOCyAapcTBa
HapomoB. CyObeKTOM IIpaBa Ha CcaMOOIIpelesieHue SBJsSEeTCS WMEHHO Hapon, Halus, a He Jirobas
colMaabHasl, STHUYECKasl WIM PeIMTHO3HAasl o0IrHoCTh. Kacasich aToro Bompoca, ['eHepallbHBI CeKpeTaphb
OOH b. Bbyrpoc TI'aym roBopun: «Hamus He SBIeTCS IDIEMEHEM: B PEAIbHOCTH OTHO ITPOTHUBOIIOIOXKHO
npyromy. Hamms — 3To o0si3aTeIbHO BBIXOI 32 paMKM 0a30BBIX OOIIECTB, 3TO 00beAMHEHUE HECKOJIbKUX 13
HUX... 3aJaya HallMM KaK pa3 ¥ 3aKJII0YaeTcs B TOM, YTOObI Mpeodpa3oBaTh MPUMUTUBHBIE aHTATOHU3MbI U
€o311aTh MPOCTPAHCTBO COJMIAAPHOCTHU, Ojiaromapsi YeMy OHa U SIBJISIETCS OY€Hb COBPEMEHHBIM MOHSTUEM,
KOTOpOoe MbI HaxoauM B YctaBe Opranusauun O6bequHeHHbIX Harmii» !,

CremoBareIbHO, NMPABOM HA caMoolpenesieHHe 00J1amaeT HapoA, HALMsS, T.e. JOCTATOYHO KpPYITHAs W
LIEJIOCTHAST OOIMHOCTh. DTHWYECKHNE, PEIUTUO3HEIC, SI3BIKOBBIC MEHBIIMHCTBA OO0JIAmalOT IIPaBOM Ha
KYJIBTYPHYIO aBTOHOMHUIO, Ha YBaXeHHE WX HHTEPECOB B paMKaX IEMOKPATHYECKOrO ToCydapcTBal.
CoOTBETCTBYIOIIME MIPaBa MEHBIIIMHCTB 3aKPEIJIEHbl MEXXAYHApOAHBIM ITpaBoM. BMecTe ¢ TeM MEHbBIIIMHCTBA
HECYyT M oOIpelejieHHble O00s3aHHOCTU B OTHOIIEHUWM TOCYAapCTBa, B KOTOPOM OHU HaXOHSITCS.
B nmemokparmyecKmx TocygapcTBaX B paMKax 3aKOHHOCTH JOJDKHBI IEHCTBOBaTb M ITOJIUTUUECKUE
MeHBIIMHCTBA. IlopoXmaeMmble WMU BOOPYXKCHHBIE KOHMIMKTBEI, OyOb TO TpaXXTaHCKWE BOWHBI WA
PEBOJIIOLINH, BJICKYT 3a COO0M MacCOBbIC HAPYIIICHMS IIpaB YeJIOBeKa U CO3IAI0T YIPO3y MUPY.

[MonTBepauB MpaBO HApPOIOB Ha caMoollpeAeneHue, Jeknapauus o MpegoCTaBIeHUM HE3aBUCUMOCTU
KOJIOHMAJIbHBIM CTpaHaM M HapoJaM OJHOBPEMEHHO MOAYEepPKHYJIa, YTO «BCSIKasl MOMbITKA, HAapaBJIeHHAs
Ha TO, 4YTOOBl YAaCTUYHO WM MOJHOCTBbIO Pa3pylliUTh HAIlMOHAJIbHOE EIMHCTBO M TEPPUTOPUAIBHYIO
LIEJIOCTHOCTh CTpPaHBI, HECOBMECTMMA C IeIIMM M TpUHUIMIAMM YcraBa Opranm3anunu OObeTMHEHHBIX
Hammit». Kak BuamM, BO3MOXHOCTD 3J710YIIOTPEOICHMST IIPUHIIMIIOM CaMOOIIpeIe/icHNs OblIa orpaHMYeHa
MPUHIIUIIOM TEPPUTOPHAIBHON IIeJIOCTHOCTH. 3HAUeHHE CBSA3M ABYX IIPUHIIAIIOB ITOMYEPKUBAIIOCH U
HOBBIMM HE3aBUCHMBIMU TOCYyZApCTBaMU>. DTa CBA3b HAIIa OTPaXeHUE B IMpakTUKe MeXIyHapoaHOTO
Cyna*.

Hexnapauusi o MpUHLMIIAX MeXAyHapoaHoro mpasa 1970 r. monTBepAausa OTMEUYEHHBIE MOJIOXKEHMS
Hexnapauyu 1960 r. Ilpm >TOM oOHa BbIOENWIA CBSI3b MPUHIIMIIA CAMOOMpPEIEICHUS C TPUHIUIIOM
TEPPUTOPHUAIBHOI 1ieJIOCTHOCTU. Bocmpon3sBeaeHo cooTBeTcTBYIONIEe monoxeHue dexnapauuu 1960 r., HO
IIPY 3TOM CIIeJIaHO BechMa CYyIIeCTBeHHOe yTouHeHUe. [Ipy ocyllecTBIeHNN IIPUHIINIIA CaMOOTIPEIeICHIS
MPUHKMMAETCSI BO BHUMAaHUE TEPPUTOpHMAIbHAsI LIEJIOCTHOCTh HE JIIOOBIX CYBEPEHHBIX TOCYHApCTB, a JIMIIb
«IEUCTBYIOIIUX C COOJIOACHMEM IPUHIIMIIA PABHOIIPABUS W CaMOOMNpENEICHUS] HapOJOB... U BCJEICTBUE
9TOr0 MMEIOIIMX MPaBUTEIbCTBA, MPEICTABISIONINE BECh HAPO, MPUHALISXKAIIUNA K JaHHOA TEPpPUTOPUH,
0e3 pa3Inuus pachl, BEpOMCITOBEIAHMS NN 1IBETA KOXU».

CiemoBaTeIbHO, B AEMOKPATHMYECKHMX TOCYIapCTBaX, OTBEYAIONINX ITPWBEACHHBIM BBIIIE KPUTEPHUSIM,
IIpaBO Ha CaMOOIpEeAeICHNE TO/DKHO OCYIIECTBIISITHCS AeMOKPATHIECKHM IyTeM, B paMKax 3aKoHa. Takoe
MOHUMaHMe MPUHLMIIA UpoKo npu3HaHo. Komuccuss OOH mo nmpaBam yesioBeKa OTPUIIAET, YTO TIPUHILIUIT
caMooIpeIeeHUsT BKII0UaeT MpaBo Ha pa3pylleHHe JIeMOKPAaTUIECKOro rocyaapcTBa IIyTeM OTACICHUS OT
Hero!. AHAJOTMUHYIO TIO3ULMIO 3aHUMAIOT U JPYyrde MEXIyHApOOHble OpraHbl, a TaKXe MHOIMe
aBTOPUTETHBIEC YUEHBIE B O0JIACTY MEXIYHAPOIHOTO MpaBa2.

[MpuHIMT caMooTpeesIeHUsT CBSI3aH HE TOJIBKO C MPUHIIMIIOM TEPPUTOPUATILHOM 1IEJIOCTHOCTH, HO U C
IPYTUMA TIPUHIMIIAMA MEXIYHApOTHOTO IIpaBa, B IIEPBYI0 oOdYepedb C IIPUHIIMIIOM YBaXeHHUS IIpaB
YeJloBeKa. DTOT MOMEHT Halllesl BhipaxeHue U B npaktuke Koncruryuuonnoro Cyna P®. Cyn ucxogut u3
TOrO, YTO MEXAYHapOIHOE IIpaBO, «HE OTpMIIasl IIpaBa Hapola Ha CaMOOIIpeAcsIeHUEe, OCYIIECTBISIEMOTO



MOCPEACTBOM 3aKOHHOTO BOJICM3BSBJICHMS, TPEOYeT IPHU 3TOM COONIONCHUS IPUHIINAINA TePPUTOPHATBHOM
LIEJIOCTHOCTH U TIPAB YETOBEKA»,

B goxkTpuHe U IpakKTHKe IPUHLIMII CaMOOIpPeIeIeHUsT 3a4acTyl0 IIOHMMAeTCs KaK IIPUHIUII
OIIHOPA30BOro ACHCTBUSI, KaK IpaBo U30paTh (POPMY CBOETO TOCYIaPCTBEHHOrO CyllecTBOBaHUs. OIHAKO U3
colepxXaHus MPUHIMNA CIEAyeT, YTO Peub UIET O IOCTOSHHO ACHCTBYIOIIEM IIpaBe Hapola CBOOOIHO
OIpeAeISITh CBOM MOJTUTUYECKUI cTaTyc. I'J1TaBHas 1ieJib MpaBa Ha CaMOOIIpeeieHe COCTOUT B O0eCIIeueHUU
Hapoay BO3MOXHOCTHU IeMOKPAaTUUECKAM ITyTeM, O0e3 BMEIIaTeIbCTBA U3BHE ONPEIeIsITh XapaKTep O0IIecTBa
U TOCYIapCTBa, OCHOBHBIE HAIIPABIEHUS €T0 BHYTPEHHEN Y BHEIIHEH OJUTUKU.

CkazanHoe Hannto otpaxeHue B 3akmiountenbHoM akte CBCE 1975 r. B HeM roBopuTtcst 0 IpUHIINAIIE
paBHOIIpaBUs U IpaBa HapOIOB PACIIOPSIKAThCS CBOEH Cyab0oii. B COOTBETCTBMM ¢ 3TUM IPUHLIMIIOM <«BCE
Hapoabl MMEIOT IPaBO B YCJIOBMSX IIOJIHOM CBOOOIBI ONpPENe/sTh, KOrJa M KaK OHM 3KENIaloT, CBOM
BHYTPEHHUII M BHEIIHUHI IMOJMTUYECKUII CTaTyc 0e3 BMEIIATEIbCTBA M3BHE M OCYIIECTBISITH IO CBOEMY
YCMOTPEHUIO CBOE TMOJUTUYECKOE, SKOHOMUYECKOE, COLMaJIbHOE M KYJbTYpHOE pa3BUTHE». TaKoBO
COBPEMEHHOE [OHMMAaHME IIPUMHLIMIIA CAMOOIIPeAeaeHNsT BO B3aMMOOTHOILIEHUSIX JIEMOKPATUYECKMX
roCyaapcTB.

§ 10. IIpusun coTpyaHuYecTBa

Ycrap OOH poctaToyHO MOJHO BOIUIOTWI MAEI0 COTPYIHMYECTBA. B KauecTBe mpuHLMIIAa OHa Obuia
chopmynupoBaHa Heknapanueit 1970 r. IIpuHiun o0s3bIBaeT rocygapcTBa COTPYAHMYATh APYT C APYTOM
HE3aBUCMMO OT pa3iM4Yuil MX TOJUTUYCCKMX, SKOHOMUYECKMX M COLMaIbHBIX cucTeM. OImpeneaeHbl
OCHOBHbIE HANPABJIEHUS COTPYAHHYECTBA: TOIIEepKaHMEe MUpa U OE30IMaCHOCTH, BceoOlllee yBakeHUE ITpaB
YeJI0BeKa; OCYIIECTBICHNE MEXIYHAPOIHBIX OTHOIICHWI B SKOHOMHYECKON, COIMAIBHON, KYIbTYPHOM,
TeXHUYECKON M TOProBOM obOmactsx; corpymHmdectBo ¢ OOH m mpuwHsSTHE Mep, MPeayCMOTPEHHBIX ee
YcraBoM; comeiiCTBHE 3KOHOMUYECKOMY POCTY BO BCEM MUPE, OCOOEHHO B Pa3BUBAIOLIMXCS CTPaHAaX.

IOpunnyeckn 00s13aTh rOCyZapCcTBO K KOHKPETHOMY BUAY COTPYIHMYECTBA C APYTMM TOCYIapCTBOM
CTOJIb X€ CJIOXHO, KaK M 00s3aTh €ro K Apyxoe. DTO AaJl0 OCHOBaHWE HEKOTOPBIM IOPHUCTaM OTPULIATh
IOPUINYECKHI XapaKTep MPUHIIAIIA COTPYIHNYEeCTBA. JlyMaeTcsl, YTO IPUHIIAN B 3HAYUTEILHOM Mepe HOCHUT
XapakTep UIeH, IIPOHU3BIBAIOIIEH OCTAIbHBIC TIPUHUIMITEL. Bce TPUHLMITEI 1 HOPMBI JOJIKHBI TTPUMEHSThCST
B COOTBETCTBUU C IPUHIIUIIOM COTPYIHMUYECTBA.

§ 11. Ilpuanun 706poCOBECTHOTO BHINOJIHEHHS 00513aTE/IbCTB
10 MEKIYHAPOIHOMY NpaBy

OTOT NPUHIMI BO3HMK OMHOBPEMEHHO C MEXIYHApOIHBIM IPAaBOM M ObUI M3BECTEH KaK ITPUHIIHUII
«JIOTOBOPBI TTOJDKHBI cOONMOnatbesi» (pacta sunt servanda). be3 Hero MeXIyHapodHOE MpaBO ObUIO ObI
HEBO3MOXHO, TTOCKOJIbKY B HEM 3aKJTI0YeH MCTOYHUK IOPUAMYECKOU CUIBI 3TOro MpaBa. OH OTHOCUTCS K
KaTteropuu Heobxoaumoro mpaBa (jus necessarium). B nauane XX B. JI.A. KamapoBckuii u B.A. YasHuukuii
mucanu: «O0s3aTeIbHOCTh JOTOBOPOB BBITEKAET MPSIMO M C JIOTMYECKON HEOOXOIMMOCTBIO M3 OCHOBHBIX
MOJIOKEHMUI ITpaBa, 00eCIeYyrBarOIIero MUPHOE COXUTEIBCTBO HAPOIOB» .

[MpuHnun 3akpenu oOlliee corjalleHue ToCyaapcTB O MPU3HAHUM IOPUAMYECKOIN CHJIBI 32 HOpMaMU
MeXayHapoaHoro mnpasa. ColuallbHO-MOJUTUYECKas 0a3a MpUHIMIA yIpouydBajdach MO Mepe TOro, Kak
MEXIyHapOIHOe TPaBO CTAHOBWJIOCH Bce 0oJiee HEOOXOMMMBIM ISl 00eCTieueHUsT MHTEPECOB TOCYAIapCTB, a
HbIHE U [IJIS1 BBLKUBAHUS YeJIOBeYeCTBa .

3HaueHME MNPWHIMUIIA IS IOCTIDKEHUS IIeJei MEXIYHAapOTHOTO COOOIIECTBa HAIIO OTpakeHUE B
Vcrae OOH. B kauectBe omHOl M3 TIJaBHBIX 3aady YKa3aHO: CO3JaTh YCJIOBHUS, MPU KOTOPBIX MOXET
coO0IOaThCs «yBaXeHUEe K 00s13aTe/IbCTBAaM, BBITEKAIOIIMM W3 [IOrOBOPOB M JIPYTMX MCTOYHUKOB
MEXIyHapoaHOTO mpaBa». OmHMUM U3 NpuHUIMNOB OpraHu3aluu SBJISETCS: BCE TOCydapCTBa-4IeHBI
«I0OPOCOBECTHO BBITIOJIHSIIOT TIPUHSTHIE Ha ceOsI IO HAacTosSIIIIeMy YCTaBy 00s13aTe/IbCTBA, YTOOBI O0ECTIEYUTh
WM BCEM B COBOKYITHOCTH IIpaBa WM IPEMMYIIECTBA, BBITEKAIOIINE U3 MPUHAIJICKHOCTA K COCTaBy UJICHOB
Opranuzauumn» (ct. 2.2). JJaHHOe MMOJI0XEHKE UMEET OOILMI XapakKTep — BBITEKAIOIIKMe U3 MEXIYHAPOIHOTO
MpaBa IpaBa M MPEUMYIIECTBa MOTYT OBITh OOECIIEUeHBl TOCYIapCTBaM TOJIBKO TIPU YCJIOBUU BBITIOJHEHMUS
MMM CBOUX 00S13aTENIbCTB.

ConepxaHue NpUHLMIIA u3oxeHo B Jdexknapauuu 1970 r., koTopas MoATBEpXkKIaeT €ro 3HaueHUe s
ToAepXaHus Mupa U Oe3omacHocTH. [lomuepkuBaeTcss uepapxusi 00s13aTeIbCTB U TEM CaMbIM HOPM, U3
KOTOpBIX OHM BbITeKalOT. Ha Beicimiyto crtyneHb mnoctabieH YcraB OOH. Kak wusBectHo, YcrtaBoM
MpeayCMOTPEHA TPEUMYINEeCTBEHHAsI CHJIA BBITEKAIOIIMX M3 HEro o0S3aTeIbCTB B ciydae KOH(MIMKTA C
WHBIMU 00s13aTebcTBaMu rocymapetB (cr. 103). Hekmapanus Iola Jajiblile, ONMPEenevuB, YTO IPUHIIUII



JOOPOCOBECTHOTO BBITIOJTHEHUST 00SI3aTEILCTB PACIIPOCTPAHICTCS TOJBKO Ha Te M3 HMX, YTO IPUHSTHI B
COOTBETCTBHH C YCTaBOM.

JlommoTHUTETLHO K OTMEYeHHBIM TToJtoxkeHUSIM 3akmounTenbHblil akTt CBCE 1975 r. ocob0 oroBapuBaet
BaXXHBII MOMEHT O TOM, YTO IPU OCYIIECTBICHNN CBOMX CYBEPEHHBIX IpaB, BKJIIOYasl IIPaBO YCTaHABINBATD
CBOM 3aKOHbl M aJIMUHUCTpPaTUBHbIE MpaBUja, TIOCYIapCcTBa AOKHBI COOOpPA30BBIBATHCSI CO CBOMMU
00s13aTeIbCTBAMM 110 MEXIYHAPOOHOMY IIpaBy. OTO IOJOXEHUE OTPasuio pacTyllee 3HavYeHue
B3aMMOJIEMCTBUSI MEXIYHAPOIHOIO Y BHYTPEHHETO TIpaBa roCcyaapCTB.

PaccMaTpuBaeMbIii TIPMHIIMIT TECHO CBA3aH C NPUHIOUIOM JA0OPOCOBECTHOCTHZ, DTOT TPUHIIUII
PETyIUpYeT MPOLIECCH CO3MAHNS U OCYIIeCTBICHUS HOpM. B pemennsix MexmynapomHoro Cyma mo aejiaM o
SIICPHBIX MCIIBITAHUSX TOBOpPUTCS: «OIDHUM M3 OCHOBHBIX IIPUHLIMIIOB, PEryJIMPYIOIIMX CO3MaHUE U
OCYILIECTBIIEHUE IOPUAMYECKUX O0s3aTebCTB, KaKOB Obl HM ObUI MX HWCTOYHUK, SIBJISIETCS TMPUHIIMUII
nobpocoBecTHOCTH»!. TlpM MPUMEHEHUM HOPM OH OO0SI3bIBAET JOOPOCOBECTHO BBISICHSATH WHTEPECH
TOCYIapCTB W MEXAYHApOAHOIO COOOIIECTBa, 3aTparuBacMbleé IMPUMEHEHUEM HOPMBI, JA0OPOCOBECTHO
OIpeaeIsTh (PaKTUIeCKNe 00CTOATENbCTBA, JOOPOCOBECTHO BRIOMPATD ITOMICKAIINE ITPUMEHECHNIO HOPMEI,
00€eCITeYNTh peaIbHOe COOTBETCTBUE pPealM3alliy HOPMEBI €€ OyXy M OyKBe, He HOIYCKATh 3I0YIOTPEOICHIS
MPaBOM.

ITpuHIMI TOGPOCOBECTHOIO BBIMOJHEHUST 00s13aTEIbCTB 3aKPEIJIeH POCCUMCKMM 3aKOHOAATEIbCTBOM.
B ®enepanpHoM 3akoHe «O MeXIyHapOOHBIX morosopax Poccuiickoit Pepepanmm» 1995 r. roBopHTCS:
«Poccmiickass Denepanus BEICTYITAeT 3a HEYKOCHUTEIBLHOE COONMIOAEHUE TOTOBOPHBIX M OOBIYHBIX HOPM,
TMOATBEPXKIAET CBOK MPUBEPKEHHOCTh OCHOBOMOJIATAIONIEMY MPUHIMIY MEXAYHApOAHOIO MpaBa —
MIPUHIIAITY JOOPOCOBECTHOTO BBITTOTHEHMS MEXKIYHAPOIHBIX 00SI3aTETLCTB» 2,

§ 12. IIpuHIMI MEPHOTO COCYIECTBOBAHKSA

[IpyHIIMT MMPHOIO COCYIIECTBOBaHMS HE YyKa3aH B KadyeCTBE CAMOCTOSTEIBHOIO IIPUHIIMIA B
Hexnapauuu 1970 1., HeCMOTpsS Ha TO 4YTO OHA pa3padaThlBajiach 110 MHUIIMATHBE COIUATUCTUIECKUX
TrocylapcTB, INPEMIOXUBIIMX KOIUGMUIMPOBATh MPUHLUIBLI MUPHOIO COCYLIECTBOBaHUS. 3araaHbie
Jep>XaBbl BOCIIPOTUBIIINCH YITOTPEOJCHUIO BBEIpAXXEHUSI «MUPHOE COCYIIECTBOBAaHME» HAa TOM OCHOBAHMWMU,
YTO 3TO SIKOOBI PYCCKUIA TEPMUH, OCHOBAHHbBIN Ha MAPKCUCTCKOM UI€OJOTUH.

JeiiCTBUTEIbHO, 3TOT TEPMHH BOIICI B MEXIyHAPONHYIO IIPAKTUKY IJIAaBHBIM 00pa3oM Ojaromapsi
CoBeTcKOMY TOCyIapCTBY, OTCTaMBaBIIIEMy CBOE IIPaBO Ha MUP M paBHOIIpaBHOE cOTpyaHU4YecTBO. [Tpu aTOM
colep:XaHue TIPUHLIMIIA B COBETCKOM IPAaKTHKE HE OCTaBaJIOCh HeM3MeHHBbIM. Eciau B IepBblid mepuon
cymiectBoBaHuss CCCP BHUMaHMe OBUIO COCPEIOTOYEHO Ha 3JeMEHTaX IPUHIIMIIA, OTHOCSIIMXCSI K
MOJIEPKaHUIO MUPA, TO B JaJIbHENIIIEM BCE OOJbIlIee 3HAYEHUE MPUAABAIOCH SJIEMEHTaM, OTHOCSIIIUMCS K
COTPYAHUYECTBY. DTOT MOMEHT MMEET CYIIECTBEHHOE 3HAUYeHUE, IMOCKOJIbKY IMPOTUBHUKMW MPUHIIUIIA
YTBEpXKIaau, OyATO OH 03HAYAET JIUIIh OTCYTCTBHAE BOMHEL.

Henb3st He 3aMeTUTh, 4TO TIpodJIeMa MUPHOTO COCYIIIECTBOBAHMS FOCYIaPCTB € Pa3IUYHBIM COLIMATbHBIM
CTPOEM, C Pa3HBIMU PEIUTUSIMU BCEraa ObUIa IIEHTPaJbHOM B MEXIyHapomdHOM Xu3HU. HecnyualiHo maes
MUPHOIO COCYILECTBOBAHMS HAIllJIa OTPAXXEHUE YKe B TPYIaxX OTLIOB MEXIYHapOLHOIO Mpasa, HaunHad ¢ I
I'poumsi. HoBoe 3HaueHue oHa mpuoOpena B YCIOBUSX MIoOaIu3allMv, KOTAa OCTpO BCTaja 3amaya
coxpaHeHus1 MHorooopasus mupa. B Hexnapauuu teicsuenetuss OOH nomuepkuBaercs: «Paznuuuii BHyTpU
OOIIECTB M MEXIy HAUMHU HE CIIeoyeT OOSAThCS, HE CAemyeT MX M IONaBIISITh, MX Hamo Oepedb KaK IIEHHOE
JIOCTOSTHME Y€JIOBEYECTBA».

[IpuHIIMT MUPHOTO COCYIIECTBOBAHUS ChIrpaJl BaXKHYIO POJIb B CTAHOBJICHUU OCHOBHBIX IPUHIIUIIOB
MEXIYHapOIHOTO TpaBa, B MEPBYIO OYepeb MPUHLIMIIOB HEMIPUMEHEHUS CWIbl U COTpyAHUYECTBa. Mup u
COTPYOIHUYECTBO HepaszaeJuMbl. MUp — HeOoO0XOAMMOE YCJIOBUE COTPYAHMYECTBA, a 0€3 COTpPYAHUYECTBA
rocyaapcTB MUpP He MOXeT ObITb oOecredeH. [lyisi obecrnieyeHUsT MUpa U COTPYAHMYECTBA CYLIECTBEHHOE
3HaUYCHNE WMEIOT acIleKThl MMPHOTO COCYIIeCTBOBAaHMSI, OTPaXeHHBIC B IIPUHIMIIAX CYBEPEHHOIO
paBeHCTBa, CAaMOOIIPeIeICHMS, HEBMEIIIaTeIbCTBa, YBaXKEHMS IIpaB YeJIoBeKa.

OpraHuyHa cBsI3b IMIPUHIIMIIA MUPHOTO COCYIIIECTBOBAHUSI C IIPUHIIUIIOM TO0OPOCOBECTHOIO BHITTOJTHEHUS
00513aTe/IbCTB MO0  MEXAyHApomHOMY IpaBy. MMpPHOE COCYIIECTBOBAHME — HEOOXOIMMOE YCJIOBUE
BEpXOBEHCTBa TpaBa, 3(p@GEeKTUBHOCTH MEXIyHapoAHOro mpaBomnopsiika. Bmecte ¢ Tem 0e3 yBaKeHUs
MEXIAYHapOJHOTO ITpaBa He MOXET ObITh MUPHOI'O COCYILLIECTBOBAHUSI.

CremoBaTeIbHO, IMPUHIIAI MUPHOTO COCYIIIECTBOBAHUS BOIUIOIIACT TJIABHYIO MICI0 MEXKIYHAPOIHOTO
MpaBa — W0 MUpa U COTPYIHMUYECTBA MEXKIY rOCYIapCTBaMU, HECMOTPSI Ha CYIIECTBYIOLINE MEXITYy HUMU
paznuuusl. DTa uaes onpenessieT IJlaBHOe ColepKaHNe OCHOBHBIX IIPUHITMIIOB MEXIyHapoaHoro mpasa. OHa
BOIUIOLIIEHA BO MHOTHMX MeEXIyHapoAHO-MpaBoBbiX akTax. YcraB OOH mpexacrapiasier coboii XapTulo
MUPHOTO cocyliecTBoBaHus. OIHAKO caMO BbIpaxkeHHE B JIUILIOMATUUYECKON MpaKTUKE MCIIOJb3yeTCsl BCe
pexe, B OCHOBHOM B JIBYCTOPOHHHUX akTax ¢ ydyactueM KHP. OObscHsieTcs 3T0, B 4aCTHOCTM, TE€M, UTO
BBIpAXKEHHE «MUPHOE COCYIIIECTBOBAaHNE» HEIOCTATOUHO OTPaKaeT UAeI0 COTPYTHUIECTBA.



I'maBHOe coaepXaHue MPUHLMIIA MMPHOTO COCYIIECTBOBaHUS, Kak OH BoruiomieH B Ycrae OOH,
CBOAUTCS K CIIEAYIOIIEMY:

® T10AACPXKMBATh Me}KI[yHapOI[HLIfI MUp U 0e301TaCHOCTbD U C 3TOI TCJIbIO IPUHUMATh 3(1)(I)CKTI/IBHBIC KOJIJIEKTUBHBIC
MEpBI 151 IPEIOTBPALLEHUST U YCTPAaHEHUS YTPO3bl MUPY U MOJABJISHUS aKTOB arpeCCUM WU APYTUX HapylIeHU
MUpa;

o O6€CH€‘II/ITI>, 9TOOBI BOOPY2KEHHBIC CUJIbI IPUMEHAINCH HC MHA4Y€, KaK B 06IJ_II/IX MHTEPECax;

® YyJjIaXXMBAThb CITOPLI U CUTyallM, KOTOPLIC MOT'YT INIPMUBECTU K HAPYLICHUIO MUpa, MUPHBIMU CPEICTBAMMU |

e TIPOSBISITh TEPITMMOCTD U XXUTh BMECTE B MUPE JIPYT C APYTOM, KaK JOOPHIE COCENIN;

® DPA3BUBAaTh IPY>KCCTBCHHBIC OTHOILIICHUSA,

® OCYILIECTBIISITh MEXIYHApPOJHOE COTPYIHUYECTBO B pa3pellieHUN MEXIYHAapOIHBIX IMPpoOJieM 3KOHOMUYECKOTO,
COLIMAJIBHOI'O, KYJIbTYPHOI'O U TYMAHUTAPHOI'O XapakKTepa U B IMIOOIIPECHUUN YBAXKXCHUA K IIpaBaM Y€JIOBCKA,

® CO3maTtb YCJIOBHA, IIPU KOTOPBIX 6leyT CO6IIIOII21TLCH CIIPaB€AJIMBOCT M YBaXCHHUE K 06$I3aTeJ'[]>CTB3.M,
BBLITCKAIOIIUM U3 MEXAYHAPOJIHOIO ITpaBa.
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I'naBa XI. MexaynapoaHasi npaBoCy0beKTHOCTb TOCYIapCTBa

§ 1. IlonsTHE rOCymapcTBa B MEKIYHAPOIHOM IpaBe

Kax MbI 3HacM, CyYBCPCHHOC rocyaapCTtBo ABJIACTCA OCHOBHBIM Cy6’LeKTOM MCXKIYHAPOOHOIO IIpaBa. B
CUILy cBoel CYBepeHHOﬁ BJIaCTU rocygapCTtBa CO34al0OT U IMPUMCECHAIOT MCXKIAYHAPOIHO-ITPABOBLIC HOPMEI.
IToHsATHE rocygapcTBa B MEXIYHApOLHOM IIpaBe MMeET CBOIO crelnduky!. I'71aBHOE COCTOUT B TOM, YTO,
6YI[Y'{I/I HOCHUTECJIEM CYBCPCHUTECTA, ITOCyJapCTBO MNPECACTABIACT CTpaHy B MCXKIYHAPOAHBLIX OTHOIICHUAX H
O6JIaL[aCT CIIOCOOHOCTBIO OCYHICCTBJIATDb MEKAYHAPOAHLIC ITpaBa 1 00513aHHOCTH.

B  MexayHapogHO-TIpaBOBOU  JuTepaType  W3MaBHA  UCIOJB3YeTCS  MOHSTUE  TOCYIapcTBa,
IpeaACTaBIAIOIICE €AMHCTBO TPEX JIEMCHTOB — CYBCDCHHOﬁ BJIaCTHU, HACCJICHUA, TCPPUTOPUN. DTO 4YeTKOE
IIOHATUC UCITIOJIB3YETCA U B Me)KﬂYHaDOZ[HOﬁ IIPaKTHUKE.

MexxameprKaHCKasi KOHBEHIIMS O TpaBax M 00sI3aHHOCTSIX rocymapcTB 1933 r. 3akpemnuiia clieaylomme
KPUTEPUU roCyIapcTBa Kak CyObeKTa MEXXAYHApPOIHOTIO MpaBa:

® [IOCTOSIHHOE HacCeJIeHUE,

e OIIpeAeIeHHAsA TEPPUTOPUS;

® BJIACTbH;

® CIOCOOHOCTD BCTYNaTh B OTHOIEHUS C IPYTMMU TocyaapcTBaMu (CT. 1).

DTU TTOJIOKEHUS He pa3 MOATBEPXKAAIUCH U B MOCASAYIONIEH MeXKIyHAPOAHOM MPaKTUKE.

Jlutepatype u3BeCTHBI M WHbIE ompeneiaeHUs1 rocymapctsa. Ilombckuii mpodeccop JI. AHTOHOBMY
CUHUTACT, 4YTO <«IOCyaapCTBOM MABJIACTCA CYBEPCHHOC TI'COINOJUTHYCCKOC O6pa30BaHI/I€, TIPU3HAIOLICC
MeXIyHapoaHoe IpaBo»2. Ilo mMHeHMIO Hemelkoro mpodeccopa I'. Mociepa, «rocyJapcTBO B acCIIEKTe
MCEXKIAYHAPOOHOI'O MPaBOIIOpAAKA MOXKET OBITH OIIPE€ACJICHO KaK OpraHn30BaHHOC COLIMAaJIbHOC 06pa30BaH1/Ie,
KOTOpPO€ Ha KaXaoM O3JTall€ HNCTOPHUYCCKOIO IIpoLecCa ABJIACTCA BbICILICTA 06LLI€CTB€HHOI>)I BJIACThbIO,
obJafarolieil paBeHCTBOM CO BCEMU APYTUMU aHATOTMYHBIMUA 00Pa30BaHUSIMM»>,

TocynapctBo — HeobOxoauMmas ¢opMa OpraHuM3alMy HacedeHMsl Il Y4acTUsl B MEXIYHapOJIHOM
COO6].LI€CTBC, JId IMpeACTaBUTCIbCTBA M 3alllUTbl €r0 MHTCPECOB. OnHo COCp€aAOTOYMBACT I1OA CBOUM
KOHTPOJIEM OCHOBHYIO MaccCy CBI3e MCXKIOY WHBIMKU Y4YaCTHUKaMM MCXKIYHAPOIHBIX OTHOI_HCHI/Iﬁ,
HallMOHaJIbHBIMUA 06]1)8.30BEIHI/I$IMI/I, d)HSI/I‘I@CKI/IMI/I 1 IOpUINIYCCKUMHU JIMITaMH.

Y‘ICHLIC, a HOpOI7I 1 MOJMTUKHMU BBICKA3bIBAIOT MHCHMUC, 6y,Z[TO IPOUCXOOUT YyIIaJAOK PO CYBEPCHHOIO
rocygapcTBa B MEXIYHApPOAHBIX OTHOIIEeHUSX. [Tpy 3TOM cchutaloTcsl HAa YCUJIEHHWE POJIM MEXIYHAapOIHBIX
opraHmamel N Ha MCXKIYHApOAHOC IPU3HAHME ITpaB 4YCJIO0BCKA. Her comHeHuii B pacTtymieM 3Ha4Y€HUU
Opl‘aHI/I3aL[I/II7I, HO HE CJIEaAy€T BMECTE C TEM 3a6LIBaTL, YTO OHHM CO34Al0TCA rocygapCrBaMum M ITPHU3BAHbLbI
CJIY2KUTb UX MHTCPECaAM.

Byayun leHepanbHblM cekpetapem OOH, B. Bytpoc lanu 3asBuni, 4T0o onbiT 31O OpraHvsaumyn NOATBepXAaeT
«BaXHOCTb M HE3aMEHUMOCTb rOCYAapCcTBa Kak OCHOBHOrO CyGbekTa MexayHapoOHOro coobliecTBa»!. YTo xe kacaetcs
MEeXAYHapPOAHOro MpU3HaHWS npaB 4YesnoBeKka, TO, KaK YyXe He pa3 OTMevasnocCb, 9TO HW B KOEW Mepe He BAUSET Ha
MeXAyHapoAHO-NPaBOBOW CTaTyC M POSib FOCYAapCTBa.

Benywmin 6putaHckuii lopuct 9. BpoyHnn nuwet: «MexayHapoaHoe npaBo MO CBOEl CYLUHOCTU SBASETCS MPaBOM
MeXay rocygapcrtBamMun, U 310 OCTAETCH BEPHbIM, HECMOTPSA Ha MOSABNIEHME PA3JINYHbIX MEXOAYHAPOOHbIX opransau,mﬁ n
3HaYeHne cTaHaapToB B 06/1aCTV NPaB YesoBeka»2.

OO60CHOBbIBAss TE3UC O CHUMXEHUW 3HaYeHus rocynapcrtBa, HEKOTOPble CCbIATCA TakXe Ha pPOCT BAUAHUSA
TPaHCHAaLMOHaNbHbIX KOPopaumin Ha MexXayHapoAHbIE OTHOLLEHWS.

N3BeCTHbIN aMepMKaHCKI/II;I IOpUCT 0. LU:-)XTep, CCblJ1ladCb, B 4YaCTHOCTW, Ha MOrywecTtBO TpaHCHaUMOHaJIbHbIX
KOpI‘IOpaLI,I/If//I, yTBEPXAAET, YTO B HAaCTOdLWlee BpeMsa «HauMOHalIbHble rocygapcTBa npetepneBaroT nepemMeHbl B UX pOin
B/1aCTU, KOTOPbIE 3aTparnBaloT MX KOPEHHbIe lopnanyeckme no3nunm B MexXxnayHapoaHOM rnopsake. Peub naoeT He TOJIbKO O

KOHCTaTaUuMM CHUXEHUS WX BNAcTW, HO M O TOM, YTO MHOrME MO Pa3fMyHbIM MPUYUHAM CUHUTAIOT TAKOE CHUXEHne
XenatenbHbIM»3.,

EnBa nu KTO-IMOO CTaHET OCIIApMBATh PACTYLIYIO POJIb TPAHCHALIMOHAJIBHBIX KOPIIOpalyii B MUPOBOM
5KoHOMUKe. Omnupasich Ha CBO€ SKOHOMHUYECKOE MOTYIIECTBO, OHM OKa3bIBAIOT BJIMSHUE Ha IOJIUTUKY
rOCyaapcTB, BKIIIOYAsi MeXAyHapoaHylo. TeM He MeHee 3TO BIMSHHME OCYIIECTBIISIETCS Yepe3 rocyaapcTBa 1
HE CKa3bIBaeTCs Ha MX IOpUINYECKOM cTaTyce. bojee Toro, momoOHBIe B3MISIABI HE OTBEYAIOT TCHACHIIMSIM
pa3BUTHS yIpaBJIECHUS KakK MMPOBOIA, TaK u HalMOHAJIbHOMI SKOHOMUKOIA.
W B ToOit M B Ipyroil pojib rocymapcTB sBHO Bo3pacTaeT. [103ToMy 000OCHOBAaHHO MHOTHME aBTOPUTETHBIE
yY€HBIE CUMTAIOT, YTO HET OCHOBAaHWI OXMIOATh YMEHBIICHMS 3HAUEHMSI rOCydapcTBa U B 00O3pMMOM
Oynyuem!.

Ornpenenstolye cTaTyc rocyaapcTBa HOPMbI PeaIM3yIoTCs B TIEPBYIO OYepEb B €r0 ITPaBOCYOBEKTHOCTH.
TakuM ITyTeM ompeAesITIoTCs TOJIOXKEeHUE TOCYIapcTBa B MEXXIYHAPOIHOM COOOIIIECTBE, €ro MOTeHIINaTbHbIE
BO3MOXHOCTH. IIpaBocyOBeKTHOCTD MMEET OBa aCIEKTa: MPaBOCHOCOOHOCTh (CITOCOOHOCTh MMETH IIpaBa U
00513aHHOCTU TI0 MEXAYHAapOIHOMY IIpaBy) U €eCHOCOOHOCTh (CIIOCOOHOCTh HE3aBMCHUMO OCYIIECTBISATH
MpaBa ¥ 00S13aHHOCTH 110 MEXIYHAPOTHOMY MPaBY).



B npuHiMne MexayHapomHas IPaBOCIOCOOHOCTh U JEECMOCOOHOCTh HepaszmeauMbl. Ho ObIBaioT
CUTyalluu, KOTJa, COXpaHsIsI cTaTyc CyObeKTa MEXIyHapOIHOTO TIpaBa, TOCYIAapCTBO OKa3bIBaeTCS
MOJIHOCThIO WJIM YaCTUYHO HeaeecrocoOHbIM. B rombl BTopoii MHUpOBOW BOWHBI OKKYNUpPOBaHHBIC
rutiepoBckoii ['epmaHMeil TocymapcTBa COXpaHWIM CBOIO IPABOCIIOCOOHOCTb, a JeecloCOOHOCTh B
OrPaHMYEHHOW Mepe OCYIECTBISIaCh MPABUTEJIBCTBAMU B SMUTPALIMM. AHAJIOTUYHAsI CUTyalMs MUMesa
MECTO B Hallle Bpemsl B iepuoj okkynaiuu Kyseiita Mpakom.

§ 2. OcHoBHbI€e MIpaBa M 00SI3AHHOCTH FOCYIAPCTBA

OcHOBHbI€ TTpaBa U 00SI3aHHOCTU TOCYAapCTBa — KaTEropusl, OTpaxkarollasi yCJIOBUs, HEOOXOAUMBbIE IS
XKM3HHM TocygapCTBa B paMKaxX MCXIYHAapOIHOIO COO6H.[CCTBa. HOSTOMY OHHM OTHOCATCA K KaT€ropMmM TakK
HAa3bIBACMbIX HEOTHEMJIEMbBIX NPAB, KOTOPHIC B HOPMAJIBbHBIX YCJIOBUAX HE MOTYT OBITD OIrpaHHUYCHBI. VY Bcex
rocysapCts OHM OJMHAKOBBI HE3aBUCHMMO OT UX pasME€pOB, DKOHOMMHMYECKOIO M BOCHHOI'O MOI'yHi€eCTBa U
JNPYTUX pa3Induid.

OcCHOBHBIE TIpaBa U 00S3aHHOCTU OOYCJIOBJEHBI MPUPOAOI rocygapcTBa M XapakKTepoM COOOILeCTBa.
MoOXHO cKa3aTh, UYTO KAKOBO COOOIIIECTBO, TAKOBBI U MpaBa U 00SI3aHHOCTU, a C APYTOil CTOPOHBI, KAKOBHI
IIpaBa n 00s13aHHOCTU rocyaapCTtB, TaKOBO M MCXKIAYHAPOIHOC C006].LICCTBO. Ilo MEPE pa3BUTHUA ITOCICOIHETO
cojepxkaHue IpaB U 00sI3aHHOCTEH pacuInpsieTcsl, odoraiaercsl.

OcHOBHBIE TTpaBa CBSA3aHBI ¢ CyBepeHUTeTOoM. Hepenko nx MMeHyIOT cyBepeHHbIMH npaBaMu. OHU CTyXaT
MPeanoChIIKON MPpUOOpEeTeHUsT MHBIX MpaB U o0s13aHHOCTel. [Ipu ocyliecTBIEHUM CBOUX CYBEPEHHBIX MpaB
rocygapcTBa orpaHMYeHbl COOTBETCTBYIOIIMMU MpaBaMu Ipyrux rocyaapcts. Mcnosib3oBaHue mpas B yiiepo
IIpaBaM 1 3aKOHHBIM MHTEPECAM APYIUX roCyaapCTB ABJIACTCA 3H0y1'IOTpC6I[€HI/ICM HpaBaMI/Il.

YunTbiBasi 3Ha4YEHME OCHOBHBIX NPaB 1 0693aHHOCTEN rocyaapcTs, MeHepanbHas Accambness OOH yxe B nepsble roabl

CBOEro CyllecTBOBaHusl nopyyuna Komuccumn mexayHapopHoro npasa OOH noproToBWTb MPOEKT COOTBETCTBYIOLLEN

nexknapauuun. B 1949 r. Komuccus npencrasuna Takoi NPoekT, KOTOPbIA, 0HAK0, He 6bi1 NpuHAT. C npuHaTuem Jeknapauum

0 nMpuHUMNax MexayHapoaHoro npasa 1970 r. akTyanbHOCTb BOMPOCA YMEHbLUUIACHL, MOCKOSbKY MPUHLMMBLI ONPeaenvnmn

OCHOBHble npaBa n o06s3aHHOCTM rocygapcTs. Kpome Toro, B 1974 r. leHepanbHas Accambnesa npuHsna XapTtuio
3KOHOMMYECKUX NpaB 1 0693aHHOCTEN rocyaapcTB.

HOCKOJ’Ibe COOCPpKAaHMEC OCHOBHBIX NPHHIUIIOB YXKC OBUIO H3JIOXKEHO B Hpez[LIz[ymeﬁ riiaBe€, 30€Chb
HCO6XOZ[I/IMO NOAYCPKHYTD JIMIIb HCKOTOPBIC MOMCHTEI. Hpeme BCEro, NIpMHIMUIILI JOJ2KHBI TOJIKOBATbCA BO
B3aMMOCBSI3M KaK eIMHBIN KOMIUIEKC C YYETOM lieJieil MexXAyHapOaHOIO MpaBa, oTpaxkeHHbIX YcraBom OOH.
OTUM KOMIIJIEKCOM 3aKpCIJICHO BaXKHEMILIEee IIpaBo rocygapCTtsa, HapoJa, 4Y€JIOBE€Ka — IpaBO Ha 2KM3Hb 1 Ha
MUD, a TAKXKe 0043aHHOCTb COTPYIHUYATh BO UM STO LieJIN.

Kaxmoe rocynapcTBo BIipaBe TpeOOBaTh pa3pelleHUs] CIOPOB MUPHBIMU CPeICTBAaMU U 00s13aHO yBaXKaTb
COOTBCTCTBYIOLICC IMMPAaBO APYTIUX roCyaapCTB.

Kamoe rocyaapCTBO MMECT IIpaBO CaAMOCTOATCIIbBHO PCIIAaTb CBOM BHYTPCHHMUCE [O€J1a U 00s13aHO He
BMEIIMBATHCSI B COOTBETCTBYIOLLIME Aeja APYTUX rOCy1apCTB.

TlocynapcTBo MMeeT paBo Ha COTPYAHUYECTBO C APYTUMHU rOCyJapcTBAMU Ha OCHOBE JEMOKPATUYECKUX
MPUHLMIIOB, 3aKperieHHbIX YcraBoM OOH, 1 HeceT 00513aHHOCTb COTPYIHUYATbD.

FOCYI[apCTBO NMCET IIpaBoO CBODOOIHO BBI6I/IpaTB CBOIO COIMAJIBHO-TIOJIUTUYCCKYIO CUCTEMY U 00s13aHO
YBaXaTb COOTBCTCTBYIOLICEC ITPABO APYIUX IrOCyAdpCTB, 4 TAKXKC paBHOIIPABUC N CaAaMOOIIPCACJICHUC HAPOI0B.

3aCJ’[y>KI/IBa€T BHUMAaHMS PA3BUTHUEC COACPXKAHMA IIPpUHINIIA CYBEPEHHOr0 paBEHCTBA. Bece r ocyaapCTtBa
paBHBI Mepea MEXIyHApPOIHBIM TIPaBOM, KaXI0e U3 HUX 00s13aHO YBaXKaThb IPaBOCYOBEKTHOCTh Apyrux. U3
9TOI0 BBLITCKACT paBHOC IIPpaBO KaXAO0ro rocygapcrBa Ha y4aCTue€ B PCIICHUUN Oﬁllll’lX Hp06ﬂ6M, a TaKXe
BOITPOCOB, B KOTOPbIX OHO HCMNOCPCACTBCHHO 3aMHTEPECCOBAHO. YTBep}K,I[CHI/IC 9TOIo IIpaBa ABJIACTCA
Ba’XXHbIM IIaroM K JCMOKpaTHU3allMM MCXKIAYHApOJHOIO ITOopdaKa. Ha IPOTAKCHNN BCKOB I'OCIIOACTBOBaJIa
cnoﬁona J0roBopoB, B COOTBETCTBUU C KOTOpOI))I MOrydymec AcpzKaBbl PCIOAIM MCXKIAYHAPOIHLIC OCJa oe3
y4acTusl IpyTUX rocyaapCcTB, UTHOPUPYS UX MHTEpECHl. JIUIb B Hallle BpeMsl MPaBO Ha yyacTue B PeLIEHUU
MEXIyHapOJHBIX MpobJieM Haiuio nmpu3HaHue. [IpaBna, Bemyliye aepxkaBbl HEpPeIKO HE TPOSIBISIOT K HEMY
JOJ2KHOT'O YBAXKCHUA.

Hpeme BCEro, InpaBoO Ha Yy4YaCTHC OTHOCHUTCA K HaubOoJee O4YEBMAHOMY CJIy4yar0 — K Yy4yaCTHUIO B
KOH(l)epCHLII/IHX N J0oroBopax, IOCBALICHHBIX r[po6neMaM, IpeaCTaBIAIOIINM 06HIPII>1 MHTEPEC, U
YTBCPXKIAIOMINX HOPMBbI O6H_ICFO MCXKIYHAPOOHOIO IIpaBa. Hruine YHUBCPCAJIbHBIC KOHBCHLIMMW COACPZKAT
IIPpaBUJIO BCCYUACTHA.

Hanpumep, B BeHCKOI KOHBEHUMW O MpPaBOMNpeemMCcTBE roCyAapCTB B OTHOLWIEHMM foroBopoB 1978 r. rosoputcs:
«HacTtosiwas KoHBeHUMA OTKpbITa AN NoAnvcaHus BCEMU rocyaapcTBamu...» (CT. 46). XapTus 3KOHOMUYECKUX MpaB u
ob6si3aHHOCTEN rocyngapcts 1974 r. 3akpenunia NpaBo KaXxAoro rocyaapCTBa «y4acTBOBATb B MEXAYHAPOAHOV TOProBfe u
NHbIX POPMax IKOHOMUNHYECKOIO COTPYAHNYECTBA HE3ABMCUMMO OT Kakux-1nbo pasnmunii».
bonee cnoxHo obcrout JEJIO C IIpaBOM Ha y4aCTUC B PCIICHWM KOHKPETHBIX BOIPOCOB. Hepez[Ko OHO

UrHopupyeTcsi. JJIsl yTBepXKIeHUSI 3TOTO IpaBa B MpaKTUKE CYIIECTBEHHOE 3HAYeHUE MMeEeT YTOUYHEHHe



CaMOro TIOHSITUSI HEMOCPEACTBEHHO 3aHMHTEPECOBAHHOE rocyaapcTBo'. Peub wumeT o  3aKOHHOM
3aMHTEPECOBAHHOCTH TOCYIapCcTBa, O IOPUANYECKH obecreueHHOM uHTepece. MexayHapoaubiii Cynq OOH
He pa3 MomYepKUBaJl 3HAYCHNE I0PUANICCKOTO NHTEpeca IS YIaCTHSI B pellleHNH BOIIPOCa U €0 OTIIMINE OT
MHTEpeca MOaUTHYeCKOro?. 'ocymapcTBO MOXKET MMETHh MOJMTHYECKYI0 3aMHTEPECOBAHHOCTDb, JIMILECHHYIO
IOPUINYECKOTO0 OCHOBAHUS (HAIIpUMED, B MPEIOTBPAILCHUM 3aKJII0UEHHUs TOPTOBOTO JOrOBOpa MEXKIy IBYMSI
JIPYTUMU rOCyIapCTBaMm).

Haubonee yeTko ompenensieTcsl TeppUTOPHAIIBHASI 3aMHTEPECOBAHHOCTD, AOIasi MPaBO y4yacTBOBAaTh B
OIlpefe/ICHNN peXHWMa COOTBEeTCTByIomei Teppurtopuu. Ha »toM ocHoBanmu CCCP  orcrauBain
IIPUOPUTETHOE MPAaBO MPHUOPEXHBIX TOCYJApPCTB Ha yd4acThe B pa3paborke KoOHBEHIIMU O pexume
cynoxonctsa Ha [lyHae 1948 r. Takast 3aMHTepeCOBaHHOCTb HOCUT MaTepUaIbHBIN XapaKTep.

3aMHTEPECOBAHHOCTL MOXET OBbITh M YUCTO Iopuanveckoil. OOBIYHO 3TO (DAaKT ydacTus B paHee
3aKJII0YEHHOM JTOrOBOpE 110 TOMY ke Borpocy. Tak, HemyHailcKue rocyaapcrBa 0OOCHOBBIBAIM IIpaBO Ha
yJyacTue B ompezesieHnn pexuma JlyHas CBOMM ydacTHMeM B paHee 3aKJIloueHHOM norosope. [Ipeamnourenue
JIOJIKHO OTAaBaThCsl He (POpMaIbHO-IOPUANYECKOM 3aMHTEPECOBAHHOCTH, 4 MATEPUAIbHOMY UHTEPECY.

I'ocymapcTBO, HE3aKOHHO YCTPaHEHHOE OT y4acTHsSl B PEIEHMU OIpPEedeIEHHOTO BOINIpOCA, BIIpaBe He
MPU3HABATh IOPUIUYECKOM CHUJIbI 32 IIPUHATBIMU PEIICHUSIMMU.

IIpu perieHMH MHOTMX TPOOJIEM CYIIECTBYET KaTeropusi HeOOXOIMMBIX YYACTHHKOB, T.€. TaKux, 0e3
KOTOpPBIX pellleHue ocTaHeTcs Ha Oymare. Tak, B pellleHMU IpoOJIeM, CBSI3aHHBIX C SIICPHBIM OPYXUEM,
HEOOXOAMMBIMM YIACTHUKAMU SIBJISIIOTCS sIepHBIC AepkaBbl. OOHAKO TIPU 3TOM JOJDKHBI YUMTHIBATHCS
IpaBa M UMHTEPEChl U Opyrux rocygapctB. B JloroBope o HepacmpoCTpaHEHUM sIIEPHOTO opyxus 1968 r.
MPEeayCMOTPEHO, YTO OH BCTyHAaeT B CHJIY ITOCJIE €ro paTMdUKAIIMK TOCyIapCTBaMU-ICTIO3UTAPUSIMU (MMU
SIBJISIIOTCS siIepHBIe AepXaBbl) U 40 IpyrMMu MOANMCABIIMMU JOTOBOP TOCYIapCTBAMMU.

YTBepXKIeHUe B MEXIYHApOIHOW NMPaKTHUKE MpaBa Ha ydyacTUe MMEET IEePBOCTEIICHHOE 3HAYCHUE IS
peabHOCTH IIpaB TOCYIAPCTB, ISl AEMOKPATU3aIlM MUPOBOTO ITOPSIIKA.

§ 3. IOpucauknus rocyaapcTsa

Kaxmoe rocymapcTBo MmoJjib3yeTcsl MpaBaMu, MPUCYIIUMU TTOJTHOMY CYBEPEHUTETY, IPYyTUe rocyaapcTBa
00s13aHbI YBAXAaTh 3TU IMpaBa U HE BMEIIMBAThCI B UX ocyllecTBieHue. ['eHepanbHasg Accambiaes OOH He-
OIHOKPATHO MpPHU3BIBaJIa TOCYIapCTBa OTKA3aThCsI OT 3aKOHOB, 3KCTPATepPUTOPUATIBHOE AEHCTBIE KOTOPBIX
MPOTUBOPEYUT CYBEPEHUTETY IPYTUX TOCYIAPCTB.

Jna peanusaliid CyBEpeHHBIX IIpaB TOCyZapcTBa CYIIECTBEHHOE 3HAUCHUE MMEEeT IIOHSTHE
opucaukiuu. ITociaenHss ectb NposIBIeHUE CYBEpEeHUTETa M 03HAYaeT roCyIapCTBEHHYIO BJIacTh, €€ 00beM
u chepy neiictBus. Ilo o0beMy pa3iMyarOT IOPUCIUKIMIO NMOJTHYI0 W OTpaHWYEHHYIO, MO cdepe neiicTBusI —
TEPPUTOPHAIIBHYIO M 3KCTPATEPPUTOPUAIBLHYIO, TI0 XapaKTepy BJACTH — 3aKOHOAATEJbHYI0, MCIIOJIHUTEBHYIO,
cyneOHyIo.

[lonHas ropUCIMKIMS O3HAYyaeT BJACTh TIOCyJapcTBa IIPEANMCHIBATh IMOBEACHHUE U OO0eCIeYrBaTh
peaau3aluio CBOMX MPEANMCAaHUIl BCEeMH MMEIOIMMUCS B €ro PacIopsDKeHUMN 3aKOHHBIMM CPEICTBAMU.
OrpaHWYeHHasT IOPUCAMKIIUS O3HAYaEeT, YTO rOCyIapCTBO MOXET MPEAIMChIBAaTh MOBEAECHUE, OMHAKO OHO B
OoJIbIIell WJIM MEHBIIIE Mepe OrpaHMYEHO B MCIIOJB30BAHWU CPEICTB, OOECIIEYMBAIOIIMX BBITTOTHEHUE
MpENNUCaHNM.

IOpucoukimss ocymecTBiasieTcss B COOTBETCTBHU C  PSIOOM IMPUHOUIIOB. OCHOBHBIM  SIBJISIETCS
TeppuTOpHANIbHBIA npuHmun. B nipoekre Jleknapauuu npaB U 00sS3aHHOCTEM TOCyIapCcTB OH chOpMYIUpPOBaH
TaK: «Kaxmoe rocymrapcTBo mMeeT MpaBo OCYIIECTBISITh IOPUCIUKIIMIO HAll CBOS TEPPUTOPUEI U Hal BCEMU
JIMIAMM Y BelllaMU, HaXOASIIMMUCS B e Mpeaenax, ¢ COOM0AeHEeM TPU3HAHHBIX MEXIYHAPOIHBIM MMPaBOM
WMMYHUTETOB» (CT. 2).

B mpenenax cBoeit Tepputopuu 1 B cepe ACUCTBUS CBOETO CyBEPEHUTETA TOCYNAPCTBO OCYIIECTBIISIET
MOJIHYIO IOPUCAMKIMIO. JleJ0 B TOM, YTO BJIAcTh IOCYNApCTBa PACIPOCTPAHSIETCS U 3a IIPEIeibl €ro
TepPUTOPUH, HATIPUMEDP Ha TpaXIaH, HaXOISAIIMXCS B MEXIYHAPOIHBIX ITpocTpaHcTBax. s 000CHOBaHUS
TaKOIO IIOJIOXKEHUSI MOPCKHE, BO3MYIIHBIE M KOCMHUYECKHE KOpabdjv, HaXOASAIIMeCsS B MEXIyHapOIHOM
MPOCTPAHCTBE, CUMTAIOTCS YACTblO TEPPUTOPUHU rocyaapcTBa ux ¢iaara. B ompeneseHHO Mepe BiacTh
rocyaapcTBa pacpoCTPaHSIETCsI U HA MOPCKUE BOJIbI, HE BXOMSIIIME B COCTAB €r0 TEPPUTOPU.

BTOpbIM IPUHIIMTIOM SIBJISIETCS MEPCOHAJIbHBIN, B COOTBETCTBMM C KOTOPBIM TOCYIapCTBO OCYIIECTBIISIET B
OIIpeAeICHHOM O0BEMe CBOIO BJIACTh B OTHOIICHWM TpaxXmaH M B TOM ciIydae, €CIM OHM HaXOISTCS 3a
npeneamMu ero Teppurtopun. Peub maeT o0 aKCTpaTeppUTOPUATLHON IOpUCAUMKIIMK. 3a4acTyio ee AeicTBIe
pacmpocTpaHseTcs Takke Ha JMI[ 0e3 IpaxkaaHCTBa (armaTpuaoB) M JaXKe Ha MHOCTPAHIIEB, IOCTOSHHO
MPOXUBAIOLIUX B TaHHOM rocyaapctse (cm. § 5 . VIII).

IMockonbKy B mpernesiax CBOE TeppUTOPUM TOCYHapCTBO OCYIIECTBISIET TMOJTHYIO IOPUCIUKIIMIO, a B
OTHOIIIEHWY CBOWX TpaXIaH 3a pyOeXoM — OrpaHMYEHHYIO, TO MPEUMYIIECTBEHHas Cujia TIPUHAJIEKUT



MpaBy CTpaHBl TpeObIBaHUsA. MHOCTpaHHOE TOCYmapcTBO HE MOXET TIpeINMChiBaTh ITOBENECHUE,
3aIpelIeHHOE MECTHBIM ITPABOM.

Tak, cepa geiicTBUSs 3aKOHOAATEILCTBA omnpeaessercs Bo3ayiHbeiM Kogekcom PD 1997 r. ciaenyommum
00pa3oM: BO3OYIIHOE 3aKOHOAATeJbcTBO P®M perynmnpyeT COOTBETCTBYIOIIME OTHOLUECHMS «HAa TEPPUTOPUU
Poccuiickoit @enepaiiviu, a TakKe OTHOIICHMSI, BOZHUKAIOIINE B CBSI3M C HAXOXICHUEM BO3MYIIHBIX CYI0B
Poccuiickoit @enepanuu 3a npeneiamu Poccuiickoit Penepaliviu, €CiM MHOE HE MPEAyCMOTPEHO 3aKOHAMU
CTpaHBI TPeOBIBAHUS UJIU MEXKIYHAPOTHBIM JoroBopoM Poccuiickoit @enepaiuu...» (CT. 5).

I'ocynapcTBO OCYILECTBISIET HEKOTOPbIE BIACTHbie (DYHKLMM UM Ha MHOCTpAHHON Tepputopuu. Ero
OpraHbl 3a py0OexoM 3alIUIIAIOT MHTEPEChl rOCydapCTBa, €ro rpaxiaaH W OpraHM3aliil, KOHTPOJUPYIOT B
OIpelIeICHHO Mepe MX HEATeJbHOCTb. JMIUIoMaTH4ecKue IpeACTaBUTEIbCTBA M KOHCYJBI CIEAST 3a
COOJIIOCHEM MX TpaXIaHaMU U I0PUANIECKIMU JIMIIaMUA OT€YeCTBEHHBIX 3aKOHOB, a TAKXKe 3a TeM, YTOObI
3TU CYOBEKTHI HE YIIEMJISIMCh B CBOMX IIpaBax, HAOJIOMAIOT 3a OCYIIECTBICHUEM CTPaHOM NMpeObIBAaHUS
JIOTOBOPOB C TIPEICTABJISIEMBIM TOCYIapCTBOM, BEIYT Y4YeT BOEHHOOOSI3aHHBIX, OCYIIECTBISIIOT aKThl
0eCcCrOpHOI I0PUCAMKIINY (aKThI IPaXIaHCKOIO COCTOSIHUSI, HOTapHaJlbHbIe ASHCTBUS U AP.).

I[ToMyuMO MMHUCTEPCTBA MHOCTPAHHBIX € BCE OOJIbLEE YMCAO0 MHBIX BEIOMCTB OCYIUECTBIISIET
BJIaCTHBIC (YHKUMHU 3a pyOexkoM. Hemano HOBBIX MOMeHTOB BHocuT TmipakTuka ctpaH CHI. Tak,
MHoroctopoHHss1 KoHBeH1IMs o mpaBoBoil momoniu 1993 r. mpeaycMaTpuBaeT, YTO CTOPOHBI UMEIOT ITPaBO
«IOIpaIlIMBaTh COOCTBEHHBIX IPakIaH yepe3 CBOU AUILIOMATUYECKUE TTPEACTABUTEIbCTBA I KOHCYIbCKUE
yupexkIeHus» .

OcCoOBIM ClTyyaeM SIBJISIIOTCS COIJIAlleHUs] O MpeObIBAHMM HA TEPPUTOPUU TOCYIApCTBA MHOCTPAHHBIX
BOOPYKEHHBIX CHJI, KOTOPbIE PACIIPOCTPAHSIOT IIOYTH ITOJIHYIO I0PUCAMKIINIO MHOCTPAHHOI'O TOCYIapcTBa Ha
4acTh TEPPUTOPUM CTPAHDI.

§ 4. UMMyHHTET rocyapcraa

Kaxk MBI Buaenu, 10pUCIUKIIMS JTOJIKHA OCYIIECTBIISITECS C COOJIIONEHUEM UMMYHUTETOB, IMPU3HAHHBIX
MEXKIAYHAPOAHbLIM ITPpaBOM. I/IMMYHI/ITGT BBITCKACT M3 IPUMHLHIIA CYBEPCHHOI'O pPaBCHCTBA. PaBHbIit Haz
paBHBIM BJacTU He wumMmeer (par in parem imperium non habet). UMMyHUTET OBbLT BBbI3BAaH K >KU3HU
]'IOTpe6HOCTbIO nogacpXKaHuA OCI)I/IHI/IEU'[BHBIX OTHOILIEHUI MCXKIY TrocyaapCTBaMU, HCO6XOILI/IMOCTI>}O
B3aMMOJICHCTBUSI CYBEPEHHBIX TOCYHApCTB HAa TEPPUTOPUU IOPYT Apyra (IIOCTOSTHHBIC IUIIOMATHYECKHUE
MpeacTaBUTENbCTBa, nAeyeranuu). I[loaToMy OH ObUI  aOCOJIOTHBIM, PaCIpPOCTPAHSSACH Ha JIIOOYIO
JEATECIbHOCTb MHOCTPAHHOI'O rocygapcrsa U €ro COOCTBEHHOCTb.

OZ[HaKO IO MEpPE TOro KakK rocygapCTtBo CTaJloO paCIIMpATb CBOIO YaCTHOIIPABOBYIO ACATCJIbHOCTD
(TOpFOBJ'ISI , HpI/IO6peT CHHUEC TOBApPOB U YCJIYI', HCABMKMMOTO UMYIICCTBA 1 z[p.), ITOJIOKEHHNE CTAaJI0O MECHATHCHA.
B KOHIIC IIPpOIIJIOro BE€Ka IIOABMJIAChb, a B HaIIC BpPpEMA Hallla HIMWPOKOC IIPMU3HAHUC KOHUENIMUA
OrpaHH4YCHHOr0 HMMYHHUTETA. CornacHo 3TOM KOHICIIINKW, HWMMYHUTCT OIpaHMYMUBACTCA JIMIIb TEMU
OTHOLIICHUSIMM, B KOTOPBIX TOCYHApPCTBO BBICTYIIAET KaK HOCUTEIb CYBEPEHHOM BJIACTH, HEUCTBUSIMU,
COBepIlIaeMbIMI B CIWJIy TOCYIapCTBeHHOU BiacTu (jure imperii). UTo ke KacaeTcs IpaBOOTHOIIECHHUI
KOMMEPUYECKOIo Xapakrepa (jure gestionis), TO 3IeCh TOCyIapCTBO He 00JanaeT UMMYHUTETOM, MOCKOJbKY
IOPpUINYCCKUE U (1)]43H‘I€CKI/IG JIM1a, BCTyHnaromme C MHOCTpaHHLIM TIOCyJapCTBOM B TakKOro poaa
OTHOLICHUA, HC MOT'YT OBITh JINIIEHEI HpaBOBOﬁ 3alllUTHI.

B 1mocieBoeHHBIN IIepuoa MHOrue€ rocyaapCrtBsa wu3OdaJIM 3aKOHbI, BOINUIOTUBIIMUC KOHUCIILUIO
orpaHnyeHHoro uMmyHurera (Benukoopuranus, CIIHA, Cunranyp, Ilakucran, HOxHaa Adpuka, Kanana,
ABctpanus). B nmpyrux cTpaHax KOHIIENLMSI ObLIa 3aKperuleHa CyaeOHBIMU pellleHUusMU. B pereHun
®enepaibHOro KoHCTUTYIMOHHOTO cyna ®PIT 1963 1. roBopumioch, 4TO IPEIOCTAaBJIEHHME WMMYHUTETa
3aBUCUT OT TOTO, «IEUCTBYET JIM UHOCTPAHHOE TOCYAAPCTBO B MOPSAKE OCYILIECTBIEHUS CBOCU CYBEPEHHOM
BJIaCTU WJIM KaK 4aCTHOC JIMLO, T.€. B paMKaX 4aCTHOI'O npaBa»l.

CYI.L[CCTBOBaI[a 1N NpUHLOUIINAJIbHAA IIPpUBCPKCHHOCTD aﬁCOJ'IlOTHOMy HMMYHHUTETY, OIIPCOCIIABHIAACS
0COOEHHOCTSIMU COLIMAIbHO-3KOHOMMYECKOM CUCTEMBI. TaKoBOI OblJIa MO3UIIMS COLMATUCTUYSCKUX CTPaH,
B KOTOpPBIX TOCyJapCTBCHHasA COOCTBEHHOCTb SIBJISLIACH OCHOBOII SKOHOMUKU U ObLIa YCTaHOBJICHA
rocygapCTB€HHasA MOHOIIOJINA BHEIITHEHN TOPIOBJIM. Ora nosuuuda o CUxX IOop OolylacTcda B pOCCHfICKOM
3aKOHOIATECJIbCTBE.

CornacHo peictaytouemy MK PCHOCP 1964 r., «npeabsiBNeHne mMcka K MHOCTPaHHOMY rocyaapcTBy, obecrnedeHve
1cka 1 obpalleHme B3bICKaHMs Ha MMYLLECTBO MHOCTPAHHOMO rocyaapcTtsa, Haxoasweecs B CCCP, MOXeT ObITb A0MyLLEHO
JINWb C cornacusi KOMNeTeHTHbIX OpraHoB COOTBETCTBYIOLEro rocygapcTea» (4. 1. cT. 435). MHbIMn cnoBamu, peyb naet ob
abcositoTHOM mmmyHuTeTe. CornacHo K P®, ocoGeHHOCTU OTBETCTBEHHOCTU P®d 1 ee CyObLEKTOB «B OTHOLUEHUSIX,
perynnpyembiX rpaxxgaHCKMM 3aKoHOOATeNIbCTBOM, C y4HaCTUeEM UHOCTPaHHbIX lopnandeckunx nuu, rpaxgaH v rocyoapcts

onpeaensitoTcs 3aKkoOHOM 06 MMMYHUTETE rocynapcTBa U ero co6CTBEHHOCTU» (CT. 127). OgHako Takoi 3aKOH [0 CUX Nop He
NPUHAT.



AOCOJIOTHEIE MMMYHHUTET HE TOJIBKO TIPEIISITCTBYET PAa3BUTHI0 KOMMEPUYECKUX CBS3€M C yJacTHEM
TOCyIapCcTB, HO M IIPAKTUYECKM Hepeanu3yeM. IlpemocTaBisis ApYyrdM CTpaHaM BBITCKAIOIIME W3 3TOU
KOHIICTIIIMA WMMYHMTETBI, TOCYIapCTBO HE MOXKET PacCUMTHIBATh HA AaHAJIOTUYHBIM CTaTyC B CTpaHax,
KOTOpBIE TTPUACPXKUBAIOTCS KOHLIETILIMN OTPAaHMYEHHOTO UMMYHHUTETA. YUUTHIBAs 3TO, CTPaHbI a0COIOTHOTO
MMMYHHUTETAa OroBapuBaJid €ro NMpeaocTaBiIeHME B3aMMHOCTbIO. B TakoM cilydae peajibHble MOCIEICTBUS
KOHUEIIMIA abCOMIOTHOTO M OrpaHMYEHHOro MMMyHHUTeTa cOmmkatorcsa. B 4. 3 cr. 435 TTIK PCOCP
roBoputcst: «B Tex ciydasx, Korga B WHOCTPAaHHOM TOCYIapCTBE He OOECIeYMBAETCSI COBETCKOMY
TOCyIapCTBy, €ro WMYIIECTBY WJIM IIPEACTAaBUTEISIM COBETCKOTO TOCYyJapCcTBa TaKas Xe CymeOHas
HEIIPUKOCHOBEHHOCTD, KaKasl, COIIACHO HACTOSIIEH CTaThbe, 00CCIIeUNBACTCI MHOCTPAHHBIM TOCYIapCTBaM,
MX MMYIIECTBY WIM MpeacTaBUTeNsIM nHocTpaHHBIX TocynapcTB B CCCP, Coserom munuctpoB CCCP unu
WHBIM YIOJHOMOYEHHBIM OPraHOM MOXET ObITh NpennucaHO B OTHOLIEHUM 3TOr0 TrOCyAapCTBa, €ro
HMMYILIECTBA WIK MTPEACTABUTENISI 3TOr0 rOCYIapCcTBa MPUMEHEHNE OTBETHBIX MEPOIIPUATHII» .

KoHnIemnims orpaHMYeHHOTO MMMYHUTETa JieTla B OCHOBY 3aKOHOIATEJIbCTBA U CYNeOHOU TpaKTUKU
MHOTUX cTpadH. OmHAaKO CUWTaTh €€ HOPMOW MEXIYHapOMHOTO TpaBa enBa Ju MoOXHo. Kak mokazamm
OTKJIMKM TOCYIApCTB Ha IPOEKT CTaTeil 00 MMMYHUTETAX TOCYIapCTBa, He BCE OHM OBUIN ITOJIOXUTECIBHBIMU.
Bo3spazkanu npoTUB KOHLEIIIIUY OrpaHUUYEHHOTO UMMYHUTETA Tpexae Bcero benopyccus, bonrapus, Kuraii
u CCCP. IToaToMy HBIHE CTOMT BONPOC O CO3MIaHMU COOTBETCTBYIOIIMX HOPM MEXIYHAapOIHOIO IIpaBa.
IlepBblit 3HAUMTEIbHBINM IIAr B 3TOM HaIlpaBJeHUU caenaH B pesyabrare npuHsaTus Coetom EBpormbl
EBporneiickoif KOHBEHIMM 00 MMMYHUTETE TocynapcTB U JlOMOJHUTEIBLHOIO MPOTOKOJA K Hel B 1972 1.
KonBeHIIMs mmoaTBepamMia OO MPUHIIMIT TOCYIAPCTBEHHOIO MMMYHHTETa, HO OrpaHWYMIIA €r0 IyTeM
JeTATbHBIX NCKITIOYCHMH, TIepeUeHb KOTOPHIX SIBIISICTCSI MCUSPITHIBAIOIINIM.

CyliecTBeHHOE 3HAUCHHE MMEET COAepXKaHWE IMOHSTHUSI TocyJapcTBO B IUIAHE MMMYHHUTETa, OT 4Yero
3aBUCUT KPYT OPraHOB U JIUII, TOJb3ylomuxcd uMMyHuTeToM. Ilo 3aganuto I'eHepanbHoit Accamonen OOH
KoMuccus MexnyHapoIHOro mpaBa ¢ y4eTOM 3aMeJYaHUli MpaBUTENbCTB B 1999 r. mpenioxuia ciaeayoliee
orpenieieHre ToCyIapcTBa ISl UCIIOIb30BaHMS B MIPOEKTE CTaTell 00 UMMYyHUTETE:

® TOCymapCTBO U €T0 Pa3/IMYHBIC OpraHbl YIIPaBJICHUSI,

® COCTaBHBIC 4YaCTU d)ellepaTI/IBHOFO rocygapCtsa M NOJUTUYCCKHUE ITOAPA3ACICHUA rocygapcrBa, IIpaBOMOYHBIC

npeaAnpuHUMaTh Z[eﬁCTBI/IH B OCYHICCTBJIICHUEC BJIACTHU TrocyaapcrTbBa (KaK BUIUM, 4YaCTH (pez[epam)Horo n
YHUTAPpHOTO TocyaapCTBa ypaBHCHBI. ,Z[anee HUMCIOTCA B BUAY UMCHHO ﬂeﬁCTBMH B OCYHICCTBJICHUC BJIaCTU
rocyiapcTsa);

® VUYpEeXIEHUS TOCyIapcTB M Apyrue oOpa3oBaHUsI B TOW Mepe, B KaKoil OHM IPaBOMOYHBI AEHCTBOBaTh B

OCYILIECTBJICHUEC BJIACTU roCyaapCTBa,;

® TIPpECACTAaBUTCIU rocyaapcrsa, IIefICTByIOIHHe B 9TOM Ka4€CTBEC.

3aMeuy, 4YTO MPOBEAECHUE pPa3IUYMsl MEXIY aKTaMM, COBEpIIaeMbIMU B IIOPSIKE OCYIIECTBICHUS
roCyIapCTBEHHOM BJIACTH, M MHBIMU aKTaMM JTaJIeKO He BCETAAa OKa3bIBAETCs JIETKUM JIEJIOM, HalIpuMep TIpu
TOProBJIe Opy:kreM. Kak 1 psim MHBIX acIIeKTOB, 3TOT acCIeKT UMMYHUTETA TOCYIapCTB U MX COOCTBEHHOCTH
ellIe TTOMICKUT YPEeTYIUPOBAHUIO.

§ 5. Beimkne u MaJjibie JepKaBbl

Ha mpoTsskeHMM BEKOB BEIMKWE OEpXKaBbl 3aHUMald 0C000€, ITOMHHMPYIOIIEE II0JIOXKECHUE B
MeXIyHapogHoi cucTemMe. OHM He CUMTAIMCh C MpaBaMM M MHTEpecaMHu IpPYyrux rocymapctB. OHHM XKe
CO3MaBaJii 1 HOPMbI MEXXAYHapOAHOTro IMpaBa. 1o MHEHMIO HEKOTOPHIX IOPUCTOB, U MOCJIe MPUHSITUS YCcTaBa
OOH Haubonee Moryuyue nepxkaBbl MPUCBOWIKM Ce0€ pOJIb MPABOTBOPILIEB M MPaBOHAPYIIUTENEH, MeHee
MOTYIIIECTBEHHBIE TOCYAapCTBA BHIHYXIEHBI TOBOJbCTBOBATHCS POJIBIO TTOMUMHSIONINXCS MEXIYHAPOTHOMY
npaBy (mpodeccop IaBaiickoro yHuBepcureta M. Taac)!. MWM3BectHblit OpuraHckuii wopuct JIx.
IIIBapueHOeprep yTBepKOaeT, YTO «Cua SBISETCS (DAKTOPOM, OINPEAENSIONIMM MECTO CYBEPEHHBIX
rOCYIApCTB B MEPAPXUM MEXIYHAPOTHON apHCTOKpATUM»2. AHAJOTMYHBIE MHEHUsI BBICKA3BIBAIOTCS U B
HALIW JHUS.

Iymaercsi, 4TO 3TO HE COBCEM TaK. YIUIM B TPOIIJIOE BpeMeHa, KOorla MOXHO ObUIO Oe3Haka3aHHO
pacrpaBJIsITbCSI C MajbiIMU cTpaHaMu. HbIHe maxke camas Morydas jaepXkaBa HEe MOXET ITO3BOJIUTH cebe
MIPOM3BOJI 1 BCE OOJIbIIe BEIHYXKIECHA CUMTATHhCS ¢ MHEHHEM APYTHX. BecbMa CyIIeCTBEHHO BO3pOCia POJIb
HEeBEJIMKUX IepxkaB. B nurepaType oTMedaercs, YTO CETrOAHs BEJIMKWE ICpXKaBbl HE MEHbBIIE APYTUX
3aMHTEePECOBAHbI B HAIECXKHOM ITPaBOIIOPSIIKE.

M3MmeHunncy KputepuM BelMKOil Aep:kaBbl. Kak M mpexzae, 3To, pa3ymeeTcsl, Haubosee MOTy4due
JnepxaBbl. OTHAKO B CTPYKType MOTYIIECTBa CHU3WJIOCH 3HAYEHWE BOEHHOU CWJIbI, KOTOPOW B MPOULIOM
MpUHAIJIeXada OIpelesionas pojb. BeIpocio 3HaueHHWE KOHOMMYECKOTO W HayYHO-TEXHUYECKOTO
MMOTEHIINAJIA, YPOBHS OPTaHMU3AIIMN U OCOOCHHO MOPAJIbHO-TIOJUTHYECKOTO aBTOPUTETA.

ABTOPUTET TOCYIapCTBa B OOJBIION CTEIEHW 3aBUCHUT OT TOTO, B KaKOW Mepe OHO TIpENCTaBIsIeT U
OTCTauBaeT oOlIMe MHTepechl. Benukue aepxkaBbl MOIYT YIIPOUYMBATh CBOI aBTOPUTET JIMIIb IIPU YCIOBUU



BEpPHOCTH MEXIyHapoOmIHOMY IipaBy. Mx mpumep oKa3bIBaeT BIMSHME M Ha COOTBETCTBYIOIIEE IOBEICHUE
JIPYTHX TOCYIapCTB.

MexayHapoAHblli IPaBOMOPSIIOK HE MOXET WIHOPMPOBaTh peajbHOCTh. B cozmaHMuM HOpM U B
00eCITeYeHNM MX YBaXXCHUs BEJIMKHUM JepxKaBaM IIPUHAIJICXKUT ocobast poiib. BMecTe ¢ TeM OHU HecyT U
0Cco0yI0 OTBETCTBEHHOCTb 3a IIOAJCpKaHME MHpa M IIpaBonopsaka. EcTb HeMano TOKYMEHTOB,
CBUAETEIbCTBYIOIINX O TOM, YTO B IIPUHIIUIE BEIUKUE ACP>KaBbl CO3HAIOT CBOIO OTBETCTBEHHOCTh. B 3TOM
TUTaHe TTOKa3aTeJbHbI JOKYMEHTHI cocTosBIeics B Mae 2002 r. Bctpeuu I1pesuaenta Poccuu B.B. IlytrHa u
IIpesunenta CIHA JIx. Bymra, Ha KOTopoil ObUIM pacCMOTPEHbI OCHOBHBIE IPOOJIEMBI O0eCIIeUeHMUS
MEXIYHapOOHOTO MHpa M 0e30MacHOCTH: OOphba C TEPpPOPHU3MOM BO BceX ero (hopMax M IIPOSBICHUSIX,
MpeIoTBpalllcHUe paclpOCTpaHEHUsT OpYXHUsS MacCOBOIO YHUUYTOXEHUS, MOajibHeillee CoKpallleHue
CTpaTeTMYECKMX HACTYITATEeIbHBIX ITOTEHIIMAJIOB IBYX TOCYIAapCTB, HOBBIIT KOHCTPYKTMBHBIN MEXaHM3M IIO
cTpaTrernyeckoi 6e30macHOCTA 1 ap. !

Ocobast OTBETCTBEHHOCTb BEJIMKHUX ACpPXKaB 3a MOIACpKaHME MUPHOTO TOpSAKa 3aKperuieHa YCTaBOM
OOH. OHu sBasiI0TCI MOCTOSTHHBIMU YjieHaMu CoBeTa be3onacHOCTH, B KOTOPOM pellieHUs] MPUHUMAIOTCS
Ha OCHOBE UX euHorIacus. TeM He MeHee IJIsl MPUHSTUS pellieHrs] He0OX0IUMO corlacue 1 APYTUX YWIEHOB
Cosera. [IpuHOUIT egWHOIIACKS CHITpajl B OOIIEM MO3WTUBHYIO POJIb B CJIOXHBIX YCIOBHUSAX XOJOTHON
BOIHBI. B MocTKOHGPOHTAIMOHHBIN Tieproa pojb CoBeTa 3HaUMTEIbHO BO3POCIa, YTO CBUAETEIbCTBYET O
>KM3HEHHOCTH MPUHIIMIIA ¢ANHOTIIACUS B HOBBIX YCIOBMSIX.

Cy1iecTByeT opraH HamOoJiee Pa3BUTHIX MPOMBIILJIEHHBIX CTpaH — COBEILIaHUE OO0JbIIOii BOCHBMEPKH
(Great 8, niu G-8). CoBellaHue MPUHKUMAET PelIeHUs TT0 KJIIOYEBBbIM MTpobieMaM MUPOBOI 9KOHOMUKU U
YK€ B CUJy 3TOrO HE MOXET HE OKa3blBaThb BJUSIHME Ha MUPOBYIO MOJUTUKY. CeromHsi CroCOOHOCTh
TOCyIapCTBa BIMSATHh Ha CTPYKTYPY MUPOBOM SKOHOMHMKM — OIWH M3 TJIABHBEIX (PAKTOPOB €ro MOTYIIECTBA.
Kpome Toro, coBemaHus OOJBIIOI BOCEMEPKU MPWUHMMAIOT PEHICHUS W MO TIOOAIBHBIM ITOJIATHICCKUM
npobiemMaM.

IMomoxxeHne MalbIX CTPaH CYIMIECTBEHHO M3MeHMIOCh ¢ co3manueM OOH. Opranmsanus oGerdriia
MHOTMM BHOBB OOpa30BaHHBIM TOCYIapCTBaM IIyThb B MEXIYHAPOTHOE COOOIIECTBO. 3IeCh OHU OOpen
HEOOXOAMMBII OITBIT, M TOJIOC WX CTaJl CIBIITUMBIM. HBIHe MajbiM rocymapcTBaM (¢ HacelleHUeM 10 10 MiH
yenoBek) nmpuHamiexuT B OOH 2/3 ronocos. B Gikaiiiinme rofasl MX YMCIIO BO3pacTeT elie 0OJIbIle, TaK Kak
yeM 0oJice Oe30IMaCHBIM CTAHOBHUTCSI MHUD, TeM OOJIbIIIC MAaJIBIX «CYIOB» OTIIPABIISICTCS B CAMOCTOSTEIIEHOE
iaBaHue. B pesynbrare pacTteT BIMSIHME HEBEJIMKMX JAEpXXaB Ha MPUHSATHE PELICHUW W Ha pa3BUTHE
MEXIYHapOIHOTrO IpaBa.

Oneir OOH noka3san, 4ro mpuHaaiexaiiee HeOOIbIIMM CTpaHaM OOJIBIIMHCTBO T'OJIOCOB MMEET U CBOU
OTpHULIaTeJIbHBIC TTOCIACACTBUA. MeHbIlIasi 4yacTh HAceJeHHUS 3€MHOIO Iapa KOHTPOJMPYET OOJBIIMHCTBO
rojiocoB. Mcmonb3yss cBoe OOJNBIIMHCTBO, MaJible CTpPaHbl MOMNBITAINCH WTHOPHUPOBATh PEalbHOCTh, B
YAaCTHOCTU MHTEPECHl KPYITHBIX TOCyaapcTB. B pe3yabTaTe OBLIO MIPUHSATO HEMAJIO pe3otounii ['eHepaibHOM
Accambiren OOH, Tak 1 ocTaBIIMXcss MepTBOM OYKBOM. B 3TOM BMAMTCSI J0Ka3aTeIbCTBO TOTO, YTO IpaBa
BCETIa CBSI3aHBI C OTBETCTBEHHOCTBIO, M YeM OOJIbIIIE TIpaB, TeM 3HAYNTEIbHEE OTBETCTBEHHOCTh. MeXXIy TeM
TOBOJIBHO YacTO TPUXOMUTCSI CIBIIIATE O 0€30TBETCTBEHHOCTH MAaJIbIX CTpaH. DTOT MOMEHT HE VIIeNl OT
BHUMAaHWS U UX PYKOBOIMTEIICH, KOTOPBIE CTAJIM YKA3bIBATh Ha 3HAYCHME OTBETCTBEHHOCTH.

VYrpoueHue MpaBonopsiaKa MO3BOJISIET IIPEOI0IETh IICUXOJIOTHIO MaJIOro ToCydapcTBa, 3TOM3M CJ1aboro,
ero 0e30TBeTCTBEHHOCTh. C IPYroil CTOPOHBI, 00ecrieYeHUE HaIeXKHOTO MPaBOMOPsAKa BO3MOXKHO JUIIb MPY
YJacTHH BCEX TOCYIAapCTB HE3aBUCHMO OT MX MOTYIECTBa. Bojbllioe 3Ha4eHNE UMEET MOJMTUKO-IIPaBOBast
aKTUBHOCTb rocyaapctB. Pa3BuBasi COTpyOIHMUYECTBO MEXIy COOOM M C KPYIHBIMU TOCydapcTBaMM, MaJible
CTpaHbI CITIOCOOHBI CYIIIECTBEHHO YBEJIUUYUTh CBOE BIUSHUE.

Takum o0pa3oM, ceromHsl BCe TocydapcTBa 00JamaloT paBHBEIMM OCHOBHBIMHM IipaBamMu. OmHAKO
peabHble BO3MOXHOCTH HCIIOJIB30BaHUS IPaB Y TOCYAApCTB pa3inyHbl. Bo BHYTpeHHEM IIpaBe CyOBEKTHI
TaKkke 00JlagaloT AajIeKO HE OJUMHAKOBBIMU BO3MOXHOCTSIMM, 4YTO, OJHAKO, BOBCE HE JIMIIAET CMBbICIa
TIPUHITUIT PaBHOTIPABUS.

§ 6. YHUTApHDIE U CJI0KHBIE TOCYAAPCTBA

1. 'YHuTapHoe rocynapcTeo

CyOBeKTOM MEXIYHapOIHOTO TpaBa SBJISIETCS TOCYIApCTBO B 1ieJoM. CuuTaeTcs, 4To ecJid pedb UaeT 00
YHUTAPHOM TOCYJApCTBe, TO BOIPOCAa O MEXIyHApPOMIHO-IIPABOBOM CYOBEKTHOCTH €ro 4acTeil BOOOIle He
cymiecTByeT. BMecte ¢ TeM IIpoBMHLIMM, OOJACTM YHUTAPHBIX TOCYIApCTB IOAAEPXKHUBAIOT Bce Ooliee
AKTUBHbIE CBA3M C AaHAJOTMYHBIMU 00pa30BaHUAMM APYTUX rocyaapctB. OCOOEHHO aKTUBHBI B 3TOM IUIAHE
ropoga. Peub uaer o IIMPOKOI CeTH CBsI3eil, 0Opa3yIoIIMX OCOOBI YPOBEHb MEXIYHAPOMHOW CHCTEMBI.



OpopMIISIIOTCS U PETYIUPYIOTCS 3TU CBSI3U COTJIAILIEHUSIMU Y4aCTHUKOB. OCOOEHHO IIHMPOKOE pa3BUTHE
TAKOT'O poda CBA3U IIOJIYYWJIN B paMKax EBpOHCﬁCKOTO coro3a. Ccbutasich Ha 3TU (baKTbI, HOpOfI CTaBAT I10[,
BOITIPOC POJIb rocyagapCTB KakK OCHOBHBIX CAVMHUIL MCXKIAYHAPOIHOI'O COOﬁ].LIeCTBa.

Bce 310 CcBUAETEBLCTBYET O TOM, YTO paccMaTpMBaeMoe SIBICHME 3aciayKuBaeT BHMMaHUsA. OHO HOCUT
00OBEKTUBHBIN XapakTep U, HCCOMHCHHO, ITOJYy4YUT IajbHelee pasBUTUC. FOCYHapCTBO HE B COCTOAHUU
HOECHTPAJIM30BaAHHO 00ecCIIeYuTh HOTpe6HOCTI/I CBOUX qacTen B MCEXKIYHAaPOIHbIX CBA3SIX.
MexrocyaapcTBeHHbIE aKThl TTOTYEPKUBAIOT 3HAaUEHUE TaKoro poaa cBsseil. BeHckas nexkmapauust 1993 r.,
npuHsTast Kondepenuuneit ctpad CoBera EBpoITel Ha BBICIIIEM YPOBHE, COMEPKUT CIEAYIONICe IMOJTOXKECHME:
«COSZ[&HI/IC TCDHI/IMOﬁ nu HpOHBCTaIOH.[CfI EBpOl’[LI 3aBUCUT HC TOJbBKO OT COTPpYAHMYECCTBA MCXKIY
rocygapctBaMu. OHO TakKe TpeOyeT TpaHCIPAaHUYHOTO COTPYAHMYECTBA MEXIYy MECTHBIMU M
perioHaJbHBIMU OpraHamMu 0e3 yiuepOa AJis KOHCTUTYUMU M TEPPUTOPUATBHOI LIEJOCTHOCTU KaxKAOTO
rocygapcrBa». W3 s10ro BHUIHO, YTO TpaHCrpaHUW4YHOC COTPYAHMYCCTBO HHMUKAK HE CBA3bIBACTCA C
OIrpaHMYCHUEM MMPaBOBOIO CTaTtyCa rocygapcrna. Peub unmer 06 U3BMEHEHUU He craryca rocyaapcrbsa, a €ro
POJIN B PETYJIMPOBAHNUN MCKAYHAPOAHBIX CBSI3CI7[, Bce OOJIBIIINIT 00BEM KOTOPbIX MIEPECAACTCA HA YPOBCHDb €TI0
AIMHUHHUCTPATUBHO-TCPPUTOPHNAIbHBIX HOHD&BHCH@HHﬁ. HpI/I 9TOM IOJIUTUYCCKUC MW MCEXKIAYHAPOAHO-
MPaBOBBIE CBA3U IMO-IIPEXKHEMY OCTAIOTCS B PyKax rocyaapcraa.

KocHemcs HpaBOBOﬁ IIPUPOALI corJlallieHU MEXAY OTACIbHBIMU YaCTAMU PA3JIMYHbBLIX TOCYyJapCTB. Ot
COIIalI€HUS HOCAT pa3I[PI‘IHLIfI XapakTep. MHorue u3 HuUX coaecpxkar 06H.[I/I€ TIOJIO2KECHUA O pa3BUTHUU cBsI3eit
B o0JIacT! OKOHOMMUMKHU, KYJbTYpPEI, CITOPTA. Taxkue cornanieHus Mo CBOCMY XapaKTepy OJIM3KMN K COBMECTHBIM
3agBieHusaIM. OHU IIpeaACTaBIAIOT coboit CBO€O6pa3HLIe ITPOTOKOJIBI O HaMCpPEHUsX, HE 06J'[a,£[aIOH.[I/Ie
IOpNINYCCKHU 00s13aTeJIbHOM CIJIOMN. BCTpe‘IaIOTCH N1 corjali€eHus, CoacpKallnue KOHKPETHBIC o0s13aTeIbCcTBa
CTOpPOH, HaIpuMep O COBMECTHOM CTPOMTEIbCTBE KYJBTYPHOIO 1IeHTpa. Takue coryialieHus HOCAT XapakTep
‘IaCTHOHpaBOBOﬁ COCJIKMN U ITIOAYMHECHbI COOTBCTCTBYIOH.Ief/'I OoTpac/ii ImpaBa rocyagapCrs.

TpaHCFpaHI/I'{HLIe CBA3U OJOJIKHBI OCYHICCTBJIATHCA B paMKaX KOMIICTCHUIMWN YYJaCTHUKOB, OHpCZ[GJ'IHCMOfI
KOHCTHTyuHeﬁ n JpyruMm 3aKOHaMHM TrocyaapcCTBa. OHu 3aKiovaroTcs U OCYHICCTBJIAIOTCA B paMKax
BHYTPCHHCEIO IIpaBa COOTBCTCTBYIOIIMUX TIOCYyAAapCTB. B CJIydya€ HapylmcHHUA 3STOro IipaBa HLCHTPAJIbHBLIC
OpraHbl rocyaapCrBa BIIpaBE 3allPpCTUTb COOTBCTCTBYIOINYIO ACATCIIBHOCTD. HOpOI))I MCXKIY rocygapcrsamMmmn
3aKJII0YalOTCS JOTOBOPHI IO TOBOAY TpaHCTPAaHWYHBIX CBaA3ei. g ydJyacTHMKOB 3THX CBSI3eil TakKue
JOTOBOPbI 00s13aTeJIbHBI. CJIeZLOBaTeIIBHO, Corjlali€HUA MCEXAY 4YacTAMU Pa3JIMYHbIX TOCyJapCTB HE
ABJIAIOTCA MEXKAYHApOJAHO-IIPABOBbIMU JOIOBOpaMu. DTO HE MCKIIIOYAeT BO3MOXHOCTU TOIO, 4YTO HUX
YYaCTHUKM IIpU PCINCHHUHN BOIIPOCOB, CBA3AHHLIX C HMUX OCYHICCTBJICHMEM, II0 B3aMMHOMY COIJIaCUIO
BOCITIOJIb3YIOTCA HOPMaMM IIpaBa MEXKAYHAPOAHBIX JOTOBOPOB IO aHAJIOTUHN.

P aCCMaTpmuBacMoOC ABJICHUC HAXOOUT OTPAKCHNUEC 1 B KOHCTUTYLIMOHHOM IIPpAaBC.

B pesynbTate pedopmbl 1980 r. KoHcTuTyuma benbrum yctaHoBuna, 4To MexayHapoaHoe KybTypHOE COTPYAHMYECTBO

1N COTPYLHWYECTBO MO BOMPOCAM, OTHOCSILLMMCS K JIMYHOCTW, BXOASAT B KOMMETEeHUMIO o6LWwmH. MNpn 3aknoveHnn benbruei

[OroBOPOB MO BOMPOCaM, OTHOCHLLUMMCS K KOMMETEHUMM OOLUMH, COBETbI MOCNEOHUX Y4YacTBYIOT B MEeperoBopax.

OTHOCUTENBHO 3aKJ/IIOYEHHBIX OBLLMHAMM COTrNaLLEHNn C MHOCTPAHHBIMU KOHTPareHTamMun NnpaBUTENbLCTBO 3asiBUO, YTO OHU

He HOCAT XapakTepa MeXAyHapoOHbIX OOroBOPOB M MOTOMY He 06sa3biBaloT Benbruiickoe rocygapcTso'. lNocnenHee

NoNoXeHe NoATBEPXAAET, YTO FOCYAAPCTBO HE HECET OTBETCTBEHHOCTM MO COMMalleHnsiM, B KOTOPbIX CTOPOHOM SBASIIOTCH
€ro 4actu.

B cocraBe TOCyIapCTB BCTPEYAIOTCS aBTOHOMUM, BO3MOXHOCTHM KOTOPBIX B MEXIYHApPOIHOM C(l)epe
HECKOJIBKO IIUPE, YEM Y UHBIX TEPPUTOPUATBbHBIX ITOAPA3ACICHUNA.

B coctaB HupepnaHpoB, Hanpumep, BXOOSAT B KayeCTBE aBTOHOMHOrO obpasoBaHus HUAepnaHackue AHTUNbCKue
OCTPOBAa, B 4aCTHOCTM OCTPOB Apyba. YumTbiBas MX CBSA3M CO CTpaHamMu 3anagHoro nosyliapusi, UM NpeaocTaBfieHO nNpaBo
camMuM pellatb COOTBETCTBYIOLUME BOMPOCHLI, HO B Mpefenax MOAHOMOYMI aBTOHOMUM. MexayHapoaHO-NpPaBoOBbIM
MHCTPYMEHTOM PErynnpoBaHnst 3TUX CBS3e SBNSIOTCA A0roBopbl Huaepnanaos, HanpumMep HUAepnaHACKo-aMepukaHckoe
cornawieHne o BO3AyLIHOM coolOweHun mexay octpoBom Apyba u CLUA 1986 r. [Ona NpUHATUS Takux cOornaweHwuin

ycTaHoBneHa ocobas npoueaypa. B Heil y4acTBylOT NpaBUTENbCTBO M MnapnaMeHT HupaepnaHgoB, a Takke napnameHT
aBTOHOMUN.

Takum 06pa30M, BOITPOCHI y4daCTuAd qacreu rocyaapCtBs B MEXKXIAYHAPOAHLIX OTHOIICHUAX CLIC KAYT
CBOCTO IMPaBOBOIO yperyjaimnpoBaHMA. HecnyqaﬁHo B IMPAKTUKE HUX OCYLICCTBJIICHUA IMOCTOAHHO BO3HMKAIOT
OCJIOKHCHMUA.

2. Kondenepamus

Kondenepauus (corwo3 rocyaapcts) — TrocyaapcTBeHHOe o0pa3oBaHUE, OpraHbl KOTOPOIro o0JagaloT
OIpelie/ICHHOM BJIACTBIO Haj rocygapcrBamu-wieHamMu. Ho B omimume oT (emepaliud 3Ta BJIACTb HE
pacmpocTpaHsIieTCsl HETOCPEICTBEHHO Ha (U3NUYECKMX W opuandeckmx Juil. CoxpaHsISI CYBEpEHHTET,
rocyaapCcTBa-4ieHBI SBJISIIOTCS CYObeKTaMU MEXIyHAapoaHOro mpasa. OcCylllecTBIeHUE CBOUX ITOJTHOMOYMIA B
MEXIyHapooHOU cpepe OHM MOTYT B TOM WJIM MHOI Mepe MepeaaBaTh KoH(beaepalm.



Takass opraHu3alus HEYCTOMYMBA, W IIOTOMY MCTOPMM M3BECTHO HEMHOIO CJIydyaeB CO3IaHUs
KOH(peIepaluii, 1a U CyIIEeCTBOBAJIM OHU B o611eM Hegoiaro: CIIIA — 1776—1787 rr., I'epmanus — 1815—
1866 rr., IlIBeiimapus — 1815—1848 rr. B 1958 r. Eruner u Cupusa co3ganu O0bennHeHHYI0 ApaObCKyro
Pecny0uky, koTopast ObUla €IMHCTBEHHBIM YYaCTHUKOM MEXAyHAapoAHbIX oTHoweHuii. B 1961 r. Cupus
BBIIILJIA U3 O0bEIUHEHMSI.

3. ®enepanus

®enepanns (COIO3HOE TOCYIAPCTBO) — TOCYIApCTBEHHOE 0Opa3oBaHKe, B KOTOPOM CYOBEKTHI 00JIaIaoT
3HAYUTEJIBHON CaMOCTOATENBHOCTBIO BO BHYTPEHHUX JE/1aX, & BHELLHUE CHOLLIEHHUS COCPENOTOUYEHBI B pyKax
LEeHTPaJIBHOM BIACTH.

B MexaMepnKaHCKOl KOHBEHIIMM O TpaBaX M OOS3aHHOCTAX TrocymapcTB 1933 T. cooTBeTCTBYIOIIAS
HopMa cdopmyaupoBaHa Tak: «®DemepaTMBHOE TIOCYIapCTBO COCTABISIET TOJBKO OMHO JIMIO IIepen
MEXIYHapOJAHBIM TTpaBoM» (CT. 2). MexxayHapoaHas MpakKTUKa MOATBEPXKAAET 3TY HOPMY.

Cy1iecTByeT HECKOJIbKO (heaepaluil, CyobeKThl KOTOPIX 00J1a1at0T MPaBOM 3aKJIt0YaTh MEXKIyHapOIHbIe
COIVIAIICHUsI TI0 BEChbMa OTPAaHMYCHHOMY KpPYTy BOIIPOCOB (IIOTpaHWYHBIC, KYJIBTYpPHBIC, ITOJIHUIICHCKUE,
SKOHOMUYECKHME CBSI3M) II0A KOHTposiieM (enepaibHoro IpaButTenbcTBa. K HuUM otHocarcs OPT,
Iseituapusi, ABcTpus u B Kakoii-To mepe CIIIA un Kanana.

N3BECTHbI ase d)e,ﬂ,epaLLl/ll/l, CyﬁbeKTbI KOTOPBbIX Oblnn Nno KOHCTUTYLUMN CYyBEPEHHbI 1 MOl NpeTeHaoBaTb Ha CTaTyC

CcyObeKkTOB MexayHapoaHoro npaea. Mimu 6eiin Coiod CCP u Coumanuctudeckas PepepatmeHaa Pecnybnvka lOrocnasus.

MpaBoCyOBLEKTHOCTb [ABYX COMO3HbIX COBETCKMX pecnybnnk — YkpauHbl U Benopyccun — nosyduna MexXxayHapogHoe

npusHaHve Gnaropaps ux uyneHctey B OOH. OpgHako Ha Oene 3Ta NpaBOCYOLEKTHOCTb B 3HAYUTENLHOW Mepe Hocuna
dopmanbHo-topuamnyeckuin xapaktep. Obe aTn penepaumm pacnanucs.

IIpu akTuBHOM y4yacTum coBeTcKoro ropucra .M. Tyakuaa Komuccus mexmyHapomHoro nmpaa OOH
BeIpaboTana caepylomiee mnpaBuio: «locymapctBa — ujieHBl (penepaTMBHOIO COl03a MOTYT 001anaTh
MPaBOCIIOCOOHOCTHIO 3aKJII0YaTh MEXIYHAPOIHBIC JOTOBOPHI, €CJIM TaKasl IMPaBOCIIOCOOHOCTD MOITyCKAeTCsI
(enepanbHOM KOHCTUTYLIMENH M B Tpedesiax, €0 YCTaHOBJIEHHbIX»!. M3 3TOro BUOHO, YTO pedyb UIAET HE O
TTOJTHOM TIPaBOCYOBEKTHOCTH, a O TPABOCIIOCOOHOCTH 3aKJI0YaTh JOTOBOPHI B IpejesiaX, YCTaHOBJIEHHBIX
KoHcTUTyIMe. TeM He MeHee M B TaKOM BHJE MPaBWJIO He ObLIO TpUHATO BeHckolt KoHdepeHIuel mo
IpaBy MEXIYHApOIHBIX O0roBOpoB 1968—1969 rr. M Bce xe mnpemnoxenne Komuccuu ocraercs
€IMHCTBEHHBIM IOCTaTOYHO aBTOPUTETHBIM IIPABUJIOM IO paccMaTpUBaeMOMY BOIIPOCY.

Cnenyet, 0IHaKO, YIUTHIBATh, YTO IIPU peaju3allMy 3TOro IpaBWIa BO3ZHUKAET HEMAJIO IOPUINYECKUX
npobaeM. PenepaabHOE 3aKOHOIATEIBCTBO MOXET ClejJaTh HEBBIIOJHUMBIM COIJIALIEHHE €€ CyOheKTa.
Takke cormamieHue, 3aKIIOYeHHOE CYOBEKTOM, OKaXETCS HEBBITIOJHUMBIM B CJIydae ero IpOTUBOPEUUS
MEXIyHapoaHOMY 00s3aTeibcTBY emepanu. OTBIT TOKa3bIBaeT, YTO HU caMmu (eneparuud, HUA MX
WHOCTpaHHBIC MMAPTHEPHI, 32 pEOKNUM MCKIIIOUCHNEM, He TOTOBBI Ha JIejie IIPU3HATh 3a WieHaMU (pemepanu
cTaTyc CyObeKTOB MEXXIYHAPOIHOTIO IIpaBa Jake B orpaHMYeHHOM Buje. HermocpeacTBeHHOE yJyacTue YIeHOB
denepalun B MEXIYHApPOTHO-TIPABOBBIX OTHOIIEHHUSAX OCJIOXHSAET HuX. MHOCTpaHHBIE TIocyaapcTBa
MPEANOYUTAIOT UMETD JAEJIO C LIEHTPaJIbHOM BIACThIO.

IMpu 3aKI0YeHUM MHOTOCTOPOHHUX KOHBEHIIMI B OCHOBHOM TI0 TpaBaM 4esioBeka CIIIA ncrnonb3yioT
Tak Ha3biBaeMylo (heaepajbHyI0 OrOBOPKY, B COOTBETCTBUU C KOTOpOH (enepalivsi 6epeT Ha cedsl JUIIb Te
00s13aTeIBCTBA, KOTOPBIC HE OTHOCSATCS K KomreTeHInH ImnTaToB. Ilom BmmustHmeMm CIIIA oroBopka ObLTa
BOILIOIIIEHA B HEKOTOPBHIX KOHBeHLIMSIX. KoHBEeHIIMS 0 craTyce OexeHieB 1951 1. comepXut ¢eaepabHYIO
cratbio (CcT. 41), cormacHO KOTOPOM B OTHOIIIEHUH CTaTei, OTHOCSIIMXCS K IOPUCAMKIIMY 3aKOHOIATEIbHOM
BJIACTU CyOBEKTOB (henepaiiuu, «beaepaibHoe [IpaBUTeabCTBO OyIeT NJOBOAUTH TaKWe CTaTbU 10 BHUMaHUS
COOTBETCTBYIOIIMX BJIACTE IITATOB, MPOBUHITMI MJIM KAHTOHOB C 0JIaroxXenaTeIbHO peKOMeHIAIMen».

@enepanbHas OToBOpKa WM3BECTHA Maaxe TMpakTuKe aBycTopoHHux mporoBopoB CIIIA. Hekotopsbie
TOPTOBBIC JOTOBOPHI, IIPEAYCMATPUBAIOIINE B3aUMHOE MIPEI0CTaBICHIEe HAIIMOHAIIBHOTO PeXXMMa, COmepKaT
MOCTAHOBJIEHUSI O TOM, YTO €CJIMA TOT WJIM MHOM IUTAT HE MPEIOCTABUT TAKOM PEXMM rpaxaaHaM IpPyron
CTOPOHBI, TO TpaxaaHe, MPOXMBAIOIIME B 3TOM INTaTe, HEe OYyIyT II0Jb30BAaThCSl HAa TEPPUTOPUHU BTOU
CTOPOHBI TAKMM PEXHMMOM (TOproBulii moroBop ¢ Hunepaangamu 1956 r.). [TogoGHbBIE TTOJIOXEHUST CTaBIT
JIPYTYI0O CTOPOHY B SIBHO HepaBHOIIpaBHOe TonoxeHue. HecimywyaitHo ¢enepanbHas oroBopka He pa3
BBI3BIBAJIA MPOTECT IPYTUX TOCYAAPCTB.

4. Poccuiickas @enepanust

Konctutymst Poccur 0THOCUT BHEITHIOIO TTOJUTHKY, MEXIYHAPOIHBIC OTHOIICHMS, MEXKIYHAPOIHBIC
IIOTOBOpPHI K BeaeHmio Penepanum (I1. «k» cT. 71). CyonrekTsl Peaepalinyi CyBEpeHHBIMI TOCyIapcTBaMM HE
SBIIAIOTCI W IIOTOMY He O00JIamaloT MEXIyHapOmTHOM ITpaBOCyOBEKTHOCTBIO, HECMOTPSI Ha TO UYTO B



KOHCTUTYIIHSIX HEKOTOPBIX PECITyOIMK TOBOPUTCS O HAJIMYMM Y HUX cyBepeHuTeTa. Kacasich aToro Borpoca,
Koucturyunonnsiii Cyn P® onpenenui, uto «B cuiny Koncrurynun Poccutickoit Menepanumu pecyomKu
Kak cyobekThl Poccmiickoit Memepalimm He MMEIOT CTaTyca CYBEpEeHHOTO TOCYHapCTBa M HAACIHUTh CeOS
COOTBETCTBYIOILIMMU CBOMCTBAMU HE MOTYT...» .

BoaMoxHOCTh ocyliecTBiaeHUsT cyObekTamMu Penepaliiy MEXIYHAPOIHBIX WM BHEITHEOKOHOMUYECKUX
CBsI3ell BBITEKAeT M3 CTaTb KOHCTUTYLIMM, B KOTOPOW TIOBOPUTCS O KOOPAMHALIMM TaKUX CBSI3eH,
OTHECEHHOW K coBMecTHOMYy BeaeHuto Denepanmu u cyobekToB (M. «o» 4. 1 crT. 72). CyOBeKThb
MMOAIePKUBAIOT CBsA3U, a Penepanvst — oTHOIIEHUA. JymMaeTcs, 9To TaKoe pasindyre BhIpakaeT HaMepeHUe
HE CTaBUTb HA OMUH YPOBEHb MEXKTOCYIapCTBEHHBIC OTHOIICHUS 1 MEXIYHAPOIHBIC CBSI3U CYOBEKTOB.

COOTBETCTBYIOIIME BOIPOCHl AOCTATOYHO YEeTKO peleHbl DelepalbHbIM 3aKOHOM O KOOPAMHAIIUMU
MEXIYHAPOAHBIX M BHELIHEIKOHOMUUYECKUX CB3el cyonekToB Poccuiickoit Penepainu 1998 r.! CoracHo
3aKoHy, CYyOBbEeKThl 00Ja1al0T B MpeaeiaX CBOUX MOJHOMOYMI MPaBOM Ha OCYILECTBICHUE «MEXIYHAPOIHbIX
W BHEIIHEOKOHOMMYECKHUX CBsI3eld € CyObeKTaMM WHOCTPAaHHBIX (PelepaTMBHBIX TOCYIApCTB,
aIMUHUCTPATUBHO-TEPPUTOPUATBEHEIMI 00pa30BaHUSMI WHOCTPAHHBIX TOCYHApCTB...». UYTO ke KacaeTcs
CBS3CHI C OpraHaMHM BIJIACTM WHOCTPAHHBIX TOCYIapCTB 00jiee BBICOKOTO VYPOBHS, TO OHH MOTIYT
OCYLIECTBIISThCS JIUIIB ¢ coracust [IpaBurenbcTBa PO (1. 1 cT. 1).

IIpenmecTBoBaBIIei M3gaHUIO 3aKOHA TMpPaKTUKE TaKue corjallleHus1 u3BecTHhI. Tak, B mapte 1998 r.
TarapctaH mnoamucana corjalleHue O TOProBO-9KOHOMUYECKOM COTPYAHMYECTBE C MPABUTEILCTBOM
Yeuickoit Pecriyonuku. B 1994 r. KanuHuHrpaackas o6gacTh 3akjiouuia corialieHue ¢ MpaBUTEIbLCTBOM
JIuteer. MU/ PO 3asBri1, 9TO OH HE IPU3HAET €TO CYIICCTBOBAHUSI.

CornacHO Ha3BaHHOMY BBIIIE (heepaTbHOMY 3aKOHY, 3aKII09aeMbIe CYyOheKTaMU COTJIAIICHUS] HE MOTYT
MIPOTUBOPEYUTh BHYTpeHHeMy IipaBy P®. Takue cornaiieHus: «He3aBUCUMO OT (pOpMBbI, HAUMEHOBAHUSI U
comepXXaHUsT He SBSIIOTCS  MEXAyHapoaHbIMU  jgoroBopamu» (cT. 7). DenmepajibHble OpraHbl
roCyIapCTBEHHOM BIACTU HE HECYT OTBETCTBEHHOCTH 10 COrAllleHUsIM cyobhekToB Denepanuu (cT. 8)2.

K comecTHOMY Benennio Denepalini 1 CyObEKTOB OTHECEHO BBITTOJTHEHWE MEXITYHAPOIHBIX IOTOBOPOB
P®. ®enepanbHblii 3aKoH «O MeXIyHApOIHBIX moroBopax Poccuiickoit Penepanmn» He IMpeaycMaTpUBaeT
BO3MOXKHOCTH 3aKJIFOUCHUSI TAKMX TOTOBOPOB cyobeKTamu PMD. YcraHnosieHo, uTo eciu goroBop Pemepannu
3aTparuBaeT BOIPOCHI, OTHECEHHBIE K BEACHUIO CYObEKTa, TO TPeOyeTC sl corlacoOBaHUE C €ro opraHaMmu (CT.
4). Cy0obekThl BrpaBe mpencTaBiarh denepaniy peKOMEHIAMKM O 3aKIIOYEHUM JOroBopoB. PelreHust o
paTuduKanyu ¥ MpeKpalileHu T0roBopoB momiexar paccMorpeHuo Coetom Denepaiinu, sIBISIOMIAMCS
OpraHOM IIpEACTAaBUTENLCTBA CyObekToB. [lociemHue B TIpenenax CBOMX ITOJTHOMOYMI OOECIeurBaloT
BeIMoJIHeEHUE HOT0BOPOB P® (11. 3 cT. 32). Criopsl 0 KOMIIETCHIINKM MEXIY opraHaMu Biacty Pemepanuu u
cyonekToB paspemiatorcst Koncturynmmonnusim Cymom PO.

CienoBareibHO, CyObeKThl P® 00/agai0T BO3MOXHOCTSIMM BIMATb Ha [JOTOBOPHBIE OTHOILEHUSI
®enepaunu. PeanbHoe 3HaueHME 3THX BO3MOXHOCTEW 3aBUCHUT OT MpPAaKTUKU. TeM He MeHee TaKoe
MOJIOXKEHUE CHUXKAET MOTPEOHOCTh CYOBEKTOB B CAMOCTOSITEIbHOM YYacTUH B TOrOBOpax.

AHanmm3 3aKOHOIATEbCTBA CYOBEKTOB ITOKA3bIBAET, YTO BOIPOC OO0 MX y4aCTUU B MEXIYHapOIHBIX
CBSI3SIX pelraercs HeogmHakoBo. Koncrurymus Tartapcrana 1992 r. ompemenniia cTaTyc pecIyOIUKHM KakK
«CYBEPEHHOI'0 roCydapcTBa, CyObeKTa MeXIyHapoaHOro IpaBa» (cT. 61). Pecrybnuka ompeaeisieT CBOIO
BHEIIHIOW MOMUTHUKY (CT. 89). OueBUAHO, YTO MOMOOHBIN CTaTyC BBHIXOAMT 332 paMKH (penepaTUBHOIO COM03a.
IMoatomy o6ocHoBaHHO B 1992 r. KoHctutyumonHsiii Cyn P® mpusHan, 4ro mojoxeHus [ekiapanydu o
TroCylapCTBEHHOM CyBepeHuUTeTe TaTapcTaHa, Jerimeidi B oOcHOBY KoOHCTUTYIIMM, <«IIpOTMBOpEYar
KOHCTUTYLIUOHHOMY CTaTyCy peciyOIuKH B (helepaTUBHOM roCyaapcTBe»!.

IIpaktnka Poccuiickoit Menepanmy B 00IIeM HAET IO IIYTH PETYIMPOBAHMUS MEXIYHAPOIHBIX CBSI3eit
CcyOBeKTOB Ha (emepanbHOM ypoBHe. Poccmst 3akmoumia cornameHuss ¢ Ilombineit o coTpymHUYECTBE
peruona Cankrt-ITerepOypr m pernonoB Ilonpiin M o corpyaHuuecTBe KanuHMHTpamcKoil objiactu u
ceBepo-BOCTOYHbIX BoeBoACTB [lonbpuiu. Peub uAET O XO3SIMUCTBEHHOM U COLIMAIBHO-KYJBTYPHOM
COTPYIHMYECTBE.

B nipuHItutie cornamreHust cyorekToB Pepepainyl 00Iagal0T TEM Ke CTaTyCOM, YTO U COTJIAIIEHUST MHBIX
yacrei rocymapcra. Ho ects n omymmume. CocTOUT OHO B TOM, 4TO cyOBeKThI Demepalimu ob0amaioT boiee
MHUpoKoi koMmmeTeHuMel. [ToaToMy comep:kaHne MX COIIAIICHW 3aTparnBaeT M 0oJiee BaXHBIC BOIIPOCHI.
COOTBETCTBEHHO, 3aKOHOIATEJILCTBO YACNISIET 3TUM COIMAIICHMSIM Oco0O¢ BHMMaHUE. TeM He MeHee
MEXIyHapoaHbIe CBSI3U CyOheKTOB PMD yacTHOMPABOBOIO XapakTepa PeryIupyloTcs TpakKIaHCKUM ITPaBOM.
CornacHo 'K P®D, «Poccuiickas @enepaiiisi He OTBeYaeT IO 00s3aTeNIbCTBAM CYOBEKTOB Poccuiickoit
®enepanvin». CyobeKThl HE OTBEYAIOT M0 00513aTeIbCTBAM APYT Apyra 1 obsizatenbeTBaM Deneparnyu (cT. 126
I'K).

Kouncturyumss P® mpemycmaTpuBaeT 3akiodeHHe commameHnii Mexny Penepaineit 1 cyObeKTaMH
OTHOCHUTEJIbHO CTaTyca IocieaHux (4. 5 ¢T. 66; 4. 2 ¢T. 78) u npearonaraeT 3aKI0YeHrue COMIalllieHUI MeXy
cyobekTaMu. Bo3HUKaeT BONpoOC O MPUMEHMMOCTH MEXIYHApOAHOTO IpaBa K TaKUM COIJIALIEHUSM U
CBSI3SIM MeXay cyObekTamMu B LenoM. OmbIT Apyrux (enepanuii MOKa3blBaeT, YTO TaKWE COTJAIIEHUS



pacCMaTprMBaAIOTCA KaK aKTbl BHYTPCHHEIO IIpaBa, KOTOPOC PEryJuMpyeT W YIOMAHYTLIC CBA3U. Yrto xe
KacacTCda HOPpM MCXKIAYHAPOAHOIO IMpaBa, TO OHU MOI'YT IPUMCHATHCA B OTOM CJIy4adc IO aHAJIOTUM B paMKax
KOHCTUTYIHMOHHOIO IIpaBa. Henp3s 336BIBaTB, 4YTO HOPMbI MCXKAYHApOJHOIO IIpaBa OTpaxaroT
MHOT'OBEKOBOM OIIBIT PETYJIMPOBAHUS MEXKTOCYAAPCTBEHHBIX OTHOLLIEHUIA.

Komuccus mexnmyHapogHoro mpaBa OOH mnpusHana, 4yTo «corjalieHWs] MeXIy OByMs IUTaTaMyd —
yjaeHaMu (enepaTHBHOIO TOCyIapcTBa 00JaJaloT OIpPeAesIeHHBIM CXOJICTBOM C MEXIYHapOIHbIMU
J0OroBopaMM M B HEKOTOPLIX CaydadX OIPECACICHHBIC MPUHIMIILI ITpaBa JOroBOPOB MPUMCHAINCH K HUM I10
aHaJIoTun. O,Z[HaKO TaKuE€ Corjialli€HUuA ,I[eﬁCTB}HOT B ITPaBOBOM PEXKMNME KOHCTI/ITyL[I/II/I»1 .

O10 monrBepxkmaercss u KoHcturyumeit P®, cormacHO KOTOPOIl CTaTyC PecIyOJIMKU OIIpeaeIsieTCs
Koncrutyuueit P® u koHcTUTYLHEH pecnyonuku (4. 1 ¢T. 66). DTO OTHOCUTCS M K CTAaTyCy IPAaBOBBIX aKTOB
pecryOnvKu, BKiIouyass ee corfiaiieHus. C Apyroil CTOPOHBI, MEXIyHapOAHOE IPaBO SIBJISIETCS YACThIO
HpaBOBOﬁ CHUCTEMDBI CTPAHbI 1 B TAKOM Ka4Y€CTBC MOXET IMMPUMEHATHCA U K COITallICHUAM Cy6’beKTOB C Y4YETOM
X cneuudUKU 1, pazyMeeTcs, B paMKax KOHCTUTYLIMU.

MokasateneH B aTom nnaHe onblT P, B KOTOPO MeXAyHapoAHOE MPaBO Takxke SBASETCA 4acTbio npaBa CTPaHbl.
®depepanbHbIil KOHCTUTYUMOHHBIA cya, B 1973 r. KOHCTaTMpoBan peliaowylo ponb KoHCTUTYuMn B perynupoBaHun

OTHOLUEHWI Mexay cyObekTamy dpenepaumm n BMECTe C TEM ONpedenv, YTo Tam, rae Takoe perynMpoBaHvne oTCyTCTBYeT,
OTHOLLEHWS MEXAY rocyapcTBammn — YneHamm dpegepanmn peryampyioTcs HopMammn MexXayHapoaHOro npaea.

CornaieHus (be/:[epaul/m C CY6’BGKTaMH 1 NMOCJICAHUX MEXIY coboil — HOBOE MJISI HAIIIETo rocygapCcTtsa

siBjieHre. OHU MOI YT CTaTb BaXXHbIM 1 CHCHI/I(I)I/I‘ICCKI/IM MCTOYHMKOM BHYTPCHHECTO ITpaBa. Hcnonw3oBaHue B
OTUX LCJIAX OIIbITA MEKIAYHAPOAHOTO ITpaBa MNPECACTABIACTCA BIIOJIHEC uenec006pa3HHM.

§ 7. MexayHapoaHoe Npu3HAHKE

1. OOmue no10KeHust

I'ocymapcTBa SIBISIIOTCS IOBOJIBHO YCTOMYMBBEIMU 00pa3oBaHusiMu. TeM He MeHee U B UX Cyab0Oe ObIBaIOT
nepeMeHbl. O0Opa3yioTcs HOBBIE TocynapcTBa. Hanbonee MaccoBhIi citydaii — oOpa3oBaHUe JECITKOB HOBBIX
HE3aBHCUMBIX TOCYIAapCTB B pe3y/bTaTe paclana KOJOHMAJbHOW CUCTeMbl. B Apyrux ciaydasx ImpoMCXOIUT
pacran rocyaapcTB U o0pa3oBaHue Ha UX TeppUTOpUN HOBBIX rocygapcTs. Hoseitne npumepst — CCCP u
IOrocnaBust. B cBSI3M ¢ 3TMM BO3HUKAET BOIIPOC O IIOJIOXXKEHWM HOBBIX TOCYOApCTB M O peaKlNHu
MEXIYHApPOOHOTO COOOINECTBA HAa WX BO3HMKHOBEHWE. BaxkHast poib 30eCh TPUHAIICKUT HHCTUTYTY
MEXIyHAPOIHOTO IIPU3HAHMSL.

DTOMy MHCTUTYTY MOCBAIIeHA Ooraras jauTepaTypa. B oTeyecTBeHHOII Hayke OH OBLI OCHOBATEJIbHO
nccienoBad npodeccopom Kasanckoro ynusepcurera .M. @enpamanom. HecMoTps Ha Bce 3TO, U HbIHE
IMIOKTPYHA AajiekKa oT eauHCTBa. OOBICHSIETCS 3TO MPEXe BCETO TeM, YTO JaHHBIM MHCTUTYT OCOOEHHO TECHO
CBSI3aH C TIOJIMTHKON, a TakkKe TeM, 4TO C IepeMecHaMHd B MEXIYHApPOTHOM CHUCTEME MEHSIETCSI €ro
conepxanue. [ToaTroMy eaBa I MOKHO YIUBIISITBCSI TOMY, UTO ITOIBITKAa KoMuccnm MexXIyHapoIHOTO TTpaBa
OOH komndumpoBaTh OTHOCSIINECS K MHCTUTYTY HOPMBI TaK HIYEM 1 He 3aBepIIIach. Permalonnyio poib
B peryJIMpOBaHMU INPU3HAHUS MIPAIOT OCHOBHBIC IPUHLIMIIBI MEXIYHAPOIHOIO IpaBa, a TakKXKe MpaKTHUKa
roCyAapCTB U MEXAYHAPOIHBIX OpraHM3aLIMiA.

CiieyeT y4uThIBaTh, YTO MPU3HAHME MMEET IIMPOKOE PacIpoCTpaHEHME B MEXIYHapOIHO-IIPABOBBIX
OTHOIIEHUSAX. BCITOMHMM, 9TO OHO CO3IaeT HOPMBEI OOBIYHOTO MpaBa. ['ocygapcTBa IMIPU3HAIOT I0PUANICCKIE
¢aKkTHl U CUTYalluH, IeUCTBUS. B 3HAUMTEILbHOM YMCie CydacB IIPU3HAHUE SIBIISICTCS MOJTYATUBBIM. Takoe
MOJIOKEHME OOJIeryaeT IOpUAMYECKOe O(GOpMIICHHE MEXIOCYIApCTBEHHBIX OTHOLUEHMI, B KOTOPBIX
IIPAaBOTBOPYECTBO OTJIMYACTCS CJIOXHOCThbIO. B cllyyae Hempu3HaHUs MPABOBBIX ITOCICACTBUIA IOBEACHUS
WY CUTYyalluy TOCYIapCTBO AOJDKHO 3asiBUTh IIPOTECT.

Cpenu Bcex BUIOB MPU3HAHUS 0CO00€ 3HAaYCHUE MMEET ITPU3HAHKE TOCYIapCTB U PAaBUTEIbCTB.

2. IlpusHaHue rocyaapcTs

OTHOCHUTENIEHO IOPUINYECKOTO 3HAYCHUS TPU3HAHUS JJIsT HOBOTO TOCYIApCTBa CYIIECTBYET IBE TECOPUU:
KOHCTUTYTMBHAS ¥ JAekiapatuBHag. CoOIJIacCHO II€pPBOM, MPU3HAHWE KOHCTUTYUPYET, IOPOXKIAET
MEXIYHAPOIHYIO ITPaBOCYOBEKTHOCTh FOCYIapCTBa, MpeBpalaeT (aKTUIECKOe COCTOSTHIAE B IOPUANIECKOE.
B nocnenHue roapl YKCI0 CTOPOHHUKOB 3TOM TEOPUM Hayano pacTu. [Ipu 060CHOBAHMM CBOMX B3IVISLOB
OHM CCHUIAIOTCS Ha HEOOXOAMMOCTD YCUIUTh KOHTPOJIb MEXIYHAPOJHOIO COOOILIECTBA B OTHOIIEHUN BHOBb
00pa3yeMbIX TocynapcTs!.

JexnapaTuBHAs TEOPUS UCXOOUT U3 TOTO, YTO TOCYIAPCTBO OOPETAET IPAaBOCYOBEKTHOCTD B CHIIY CAMOTO
(bakTa cBOETO OOpa30BaHMsl, HE3aBUCUMO OT Npu3HaHus. [Ipu3HaHMe JUILb AEKIapUpYeT (PakT 0Opa3oBaHK
HOBOT'O TOCYIapcTBa. DTa TEOPHSI HAXOAUT JOCTATOYHOE OCHOBAHKE B COBPEMEHHOM MEXIYHAPOIHOM TIpaBe.



B cuny mpuHIMIa CyBepeHHOTO paBEHCTBA BCE TOCYIApCTBa IOPUINYECKM PaBHBI HE3aBUCHMO OT
BpeMeHU UX obpa3oBaHus. Kaxmgoe rocymapcTBo 00s13aHO yBaXKaTh IIPABOCYOBbEKTHOCTh IPYIMX IOCYIapCTB.
ITosToMy BHOBb 00pa30BaHHOE FOCYAaPCTBO CTAHOBUTCS CYOBEKTOM MEXAYHAPOIHOIO IIpaBa B CUJIy CaMOTO
daxkra co3maHus CcyBepeHHOro ootpaszoBaHus. Ha Hero pacmpocTpaHsieTcs JelCTBME HOPM OOIIEro
MEXIyHapoAHOro IpaBa. Pasymeercs, HOBOE TOCYIapcTBO CaMO JOJ/DKHO IPUM3HABaTh M COOJIOAATH 3TH
HOPMBI.

B YcTtaBe OpraHn3aumm amepukaHCKmx rocyaapcTs yntaem: «[lonmtruyeckoe CyLecTBOBaHME rocyaapcTBa He 3aBUCUT

OT NMPU3HaHWa ero ApyrMMmn rocygapcteamu. [laxe OO CBOEro npusHaHus rocydapCTBO MMEET MpPaBO Ha 3aluTy CBOEW
LLeSIOCTHOCTU 1 HE3ABMCUMOCTHU, Ha obecrneyeHne cBoe 6€30NacHOCTU 1 NPoLBEeTaHus...» (CT. 9).

TakoBa 1opuauyeckass cCTOpoHa Bompoca. Hemb3sh BMecTe ¢ TeM HE YYMTHIBaTh, UTO (PaKTHUUYECKOe
MOJIb30BaHUE TpaBaMU 3aBUMCUT OT MPU3HAHUSI HOBOTO TOCYAapCTBa CYOBEKTOM MEXIYHApOJHOTO IpaBa
IPYTMMHU TocymapcTBaMM. [IpuM3HaHMEe TocymapcTBa IPEACTaBIsSIeT COOOM OTHOCTOPOHHUIA aKT, KOTOPBIM
rocyaapcTBO TIpU3HaeT (pakT 00pa30BaHUSI HOBOTO TOCYIapCTBA U TEM CaMbIM €r0 MEXIYHApPOTHO-TIPABOBYIO
CyOBEKTHOCTD. JII0OBIe TTPAaBOOTHOIIICHMS BO3MOXHEI JINIITh B TOM CIIy4dae, €CIM YYaCTHUKHU IIPU3HAIOT IPYT
JIpyra B Ka4ecTBe CYObEKTOB IIpaBa.

B mutepatype u, moxanyii, B IIpakTHUKe MpeodiagaeT MHEHHUE, COTJIACHO KOTOPOMY ITPU3HAHUE LIEJIMKOM
3aBMCHUT OT BOJIM MpPU3HAIOLIEro rocymapctsa. Bmecte ¢ TeM HekoTopslie BuaHble opucThl (I'. Jlayrepmnaxr,
Bb. YeHr) monaraioT, 4TO CYIIECTBYET OOS3aHHOCTb TPU3HATH TOCYIApCTBO, €CJIM OHO YIOBIIETBOPSIET
HEOOXOAMMBIM TpeOboBaHUSIM. s MOJOOHOTO MHEHUS €CTh omnpeAeieHHble ocHoBaHUs. CoriaacHo YcTaBy
OOH, rocymapcTBa IOOJDKHBI pa3BUBaTh IPYXKECTBCHHBIC OTHOIICHUs. OTKa3 B NPU3HAHUM CUMUTACTCS
HEIPYKECTBEHHBIM aKTOM. [IpMHLIMIT COTPYIHMYECTBA OOS3BIBAET TOCYyIapCTBa COTPYIHUYATH HE3aBUCHUMO
OT CYIIECTBYIOIINX MEXIY HUMM Pa3IMIMiA.

KakoBel ke HeoOxomumbie TpedoBanusa? YcraB OOH npenbsiBisieT clieaylomye TpeboBaHUS K
rocygapctBaM, xejamlmuM BCTynuTh B uieHbl OOH: muposiobue, NpuHsATUE 00513aTEIbCTB MO YCTaBy,
CMOCOOHOCTh BBITIONHAThL 3TU 00s3aTenbcTBa (CT. 4). JlyMaeTcs, 4To ¢ COOTBETCTBYIOIIUMU U3MEHEHUSIMU
9TH TPeOOBAHMS IIPUMEHMMEI ¥ K TIPU3HAHUIO TOCYIapCTB.

CrnenoBareIbHO, IS MOJHOIPABHOTO y4YacTHUsS B MEXIYHAPOIHBIX ITPABOOTHOIICHUSX TOCYIapCTBO
IIOJDKHO OTBEYaTh OMNpeNeeHHBIM TpeOOBaHMUSM, KOTOpbIe OOHApY:KMBAIOT TEHACHIIMIO K PacCIIMpPEHUIO.
CornacHO NMPUHIIMITY HEMMPUMEHEHUS CUJIbI, CO3MaHHOE B pe3y/IbTaTe arpecCUU roCyaapCTBO HE MOXKET ObITh
MPU3HAHO 3aKOHHBIM oOpa3oBaHMeM. [IprMepoM MOTYT CIYXKUTh TOCYZapCTBa, CO3MaHHBIC THTICPOBCKOM
I'epManuMeil Ha 3aBO€BAaHHBIX TEPPUTOPHUSIX.

B kauectBe 00IIero mpaBWiia MpU3HAHWE TOCYIApCTBa SIBJISICTCS MOJHBIM M OKOHYATEIbHBIM. Takoe
MpU3HAHUE Ha3bIBAIOT MpPU3HAHHEM He-ope. OHO He MOXET OBITh YCIOBHBIM, T.€. IIPEIOCTaBIISIEMbIM IIpU
YCJIOBMM BBITIOJTHEHUSI OTIPeAeIeHHBIX TpeboBaHmil. OHO HE MOXET OBITh OTO3BAaHO!.

ITopoii mpoiiecc cTaHOBIEHUSI TOCydapcTBa 3aTSATMBAETCS, HAIpUMEDP, B pe3yabTaTe TIpakIaHCKOM
BOMHEIL. B Takux ciy4asix MOXeT OBITh IIpeAOCTaBIeHO ITPU3HAHNE BPpEeMEHHOE, OTpPaHNUYEHHOE — NMpPU3HAHHUE
ne-pakro. OHO OOBIYHO COINPOBOXIAETCS YCTAHOBJIEHUEM TOJYyOo(MUMAIbHBIX OTHOILIEHUIA 0e3
IOPUANIECKOr0 0OPMIICHUS M MOXeT OBITh 0T03BaHO. OO0BEM TaKOTo MPH3HAHMS MEHSETCS OT CIydas K
cayyJaro.

®dopMa MOJHOIO IPU3HAHMS (Ie-I0pe) MOXKET ObITh SIBHO BBIPaXX€HHOW WIM Hoapa3yMeBaeMoii. B
MEepBOM cCJlyyae peub UIET O COOTBETCTBYIOIIEM 3asiBJIEHUU, HOTE, B KOTOPHIX YETKO BBIPAXXEHO HaMepeHue
Npu3HaTh Ae-fope. OOBIYHO TaKKe COOOIIAeTCS O JKeJIAHWM YCTAaHOBUTH JUILIOMATHYECKHE OTHOIICHUS.
AKTaMU TIOIpa3yMeBacMOIo TIPU3HAHUS SIBJIISICTCS YCTaHOBJICHWE OUINIOMATHMYECKMX OTHOIICHUIA,
3aKJII0YCHUE IBYCTOPOHHETO JOTOBOPA.

YyactTue B MHOTOCTOPOHHEM IOrOBOpE WJIM B MEXIYHApOIHON OpraHM3allMM HE O3HavaeT ITOJTHOIO
npusHanus. [lpusHaHue mpencraBisgeTcs B Mpeneiax, HEOOXONUMBIX ISl BBIIIOJHEHMS IOTOoBOpa WU
GYHKIIMOHUPOBaHUs opraHu3aiu. OHO MpeKpallaeTcs ¢ MpeKpalleHueM T0roBopa WM BBIXOJAOM U3 HEro.
Peun nmet o crienmaan3npoBaHHOM ITPU3HAHWM.

ITpuszHanue AMeeT OoJIBIIIOE TOJIMTUIECKOE 3Ha4YeHUE JUTST HOBO-
TO TOCYIapCTBa, YKPEIUISIS €ro MO3UIMKA B MEXIYHAPOIHON CHCTeMe, OTKPHBIBas Iepel HUM BO3MOXHOCTHU
corpynHuyectBa. OHO JelaeT ero ITOJHOIIPABHBIM WIEHOM MEXIYHApOTHOTO COOOIIECTBA, OTKDPHIBACT
BO3MOXKHOCTHU pean3allii CBOMX IIpaB BO B3AMMOOTHOIIEHUSX C IPYTMMU TOCYIapCTBaMU.

B YctaBe OpraHnsaummn amepukaHCKux rocyaapcTts roBoputcs: «[pusHaHne o3HavaeT, 4TO Npu3HaloLlee rocyaapcTBo

nNpuM3HaeT HOBOE rOCYAAPCTBO KakK OPUANYECKOE IMLO CO BCEMM NpaBaMu U 06513aHHOCTSIMU, KOTOPbIE Kak A1t OAHOr0, Tak n
OJ191 ApYroro BbITEKAIOT U3 MeXAyHapoaHOoro npasa» (CT. 13).

B pesynbrate mpu3HaHUS 3aKOHOAATEIbHBIC, aIMUHUCTPATUBHBIC U CYyIeOHBIC aKThI HOBOTO TOCYIapCTBa
JIOJDKHBI IPU3HABAThCS OpraHaMu IIPU3HABIIIETO TOCYAapCTBa.

3. TIpu3HaHue NpaBUTEILCTB



[Ipu3HaHue BHOBb OOPa30BAaHHOIO TIOCYJApCTBa O3HAuaeT IPU3HAHME U €ro IIpaBUTEIbCTBA. B
HEKOTOPBIX CIyJasix 00a BHMIA TNPU3HAHUS MMEIOT OOWHAKOBEIC TMOCIEACTBUS. Tak, mociie 00pa3oBaHMS
COBETCKOI'O TIOCyIapCTBa MHOIME MHOCTPaHHbIE TOCyIapcTBa IMPU3HAIM COBETCKOE MPaBUTEIbCTBO. DTO
paccMaTpUBaIOCh U KaK IIPU3HAHUE TOCyIapCTBa.

Boripoc 0 nmnpu3HaHMUM ~ TpPaBUTEJbCTBA BO3HMKAaeT B  Clydyae CO3[aHUS  IPaBUTEJbCTBA
HEKOHCTHTYLIHMOHHbIM IIyTeM, B pe3yJbTaTe pPEBOJIOLMMU, IlepeBopoTa. I[Ipy KOHCTUTYIIMOHHON CMEHE
MpaBUTEILCTBA BOIpOCa O TIPU3HAHWM He BO3HHWKaeT. [Ipu3HaHWE IMIPaBUTEILCTBA O3HAYaAEeT, 4YTO
MpU3HAIOIIee TOCYIapCTBO pacCMaTpvMBaeT JaHHOE MPABUTEIBLCTBO 3aKOHHBIM U €IWHCTBEHHBIM
MIpeACTaBUTEIEM TOCYIapCTBA B MEXKIyHAPOIHBIX OTHOIIICHUSIX.

ITpuzHaHue MpaBUTENbCTBA HEPEIKO MCIIOAb3YETCs ISl OKa3aHUs JaBJACHUSI Ha HOBOE MPaBUTEJbCTBO.
Ilopoit cympba TIpaBUTENBCTBA 3aBUCUT OT Iipu3HaHMWs. OCOOEHHO IIOKa3aTelbHAa B H3TOM IUIaHE
TUTUIOMAaTHIecKast ucTopus crpaH JlatTmHcKoii AMepuku. HecayyaitHO IMEHHO B 3TOM PeTHOHE MOSIBUIACH B
1930 r. mokTpHHA DcTpama, Ha3BaHHAs 110 UMEHU MMUHUCTPA MHOCTPAaHHBIX AeJ MEeKCUKU, KOTOPBIN 3asiBUII,
YTO MPU3HAHME O3HAYAeT BMEIIATEILCTBO BO BHYTPEHHME Je/Ia IPYTUX TOCYIApCTB M UTO €r0 CTpaHa OymeT
OIpaHUYMBATHCS MOANEPKAaHUEM WIN MIPeKpallieHUeM JUTUIOMAaTUYeCKUX OTHOIIIEHUMA.

Jpyryio KoHIENINIO BOIDIOTIIA chopMyaupoBanHas B 1907 r. mokrpuHa Todapa — 3KBagopcKoro
nuriomata. B cTpemJieHMM TpPOTHMBOJEWCTBOBATb ITOCTOSIHHBIM IepeBopoTaM TobOap 3asiBUI, YTO
JIaATUHOAMEPUKAHCKWE CTpaHbl JOJIKHBI, ITIYCTb KOCBEHHO, OCYIIECTBISITH BMeEIIATeIbCTBO: «Takoe
BMEIIATSILCTBO MOXKET IT0 KpalfHelt Mepe MpUHAThL GOopMY OTKa3a B IMMPU3HAHWH JIIOO0TO MPaBUTEILCTBA J¢-
(akTo, CO3MaHHOIO PEBOJIOLMOHHBIM IIyTeM BOIIPEKM KOHCTUTYLIMOHHOMY pexumy». B 1963 r. ara
JoKTpuHa 6bu1a monaepxana [Ipesnnenrom Benecyanbl P. betaHkypoM.

CoBpeMeHHasi MpakTUKa BCe yYallle MPUACPKUBAETCS TOro, YTO pEIlaoIIMM YCJIOBHMEM MNpPU3HAHUSI
MPaBUTEILCTBA ABISICTCS 3P PekTnBHOCTL ero Biaactu. CIIA ¢opMymmpyioT CBOIO ITO3ULUIO CIICTYIOIINM
00pa3oM: «YCTaHOBJIeHNE ODUIMATLHBIX OTHOIICHUN ¢ 3aKOHHBIM IIPaBUTEIHCTBOM JIIOOOTO TOCYIApCTBa,
KOJIb CKOPO 3TO IIPaBUTEIBCTBO OCYIIECTBIISIET 3 (PEKTUBHBIN KOHTPOJIb Ha CBOCI TEPPUTOPUU U CIIOCOOHO
OpaThb ¥ BBITOIHSTH MEXAYHAPOAHBIE 00SI3aTEILCTBA !,

Pacrymiee yucno rocysapcts (Benukoopuranus, CIIA, benbrusi, ABcTpaius u Ap.) OTKa3bIBalOTCSA OT
MPAaKTUKU 3asBJICHUUA O TPH3HAHWU IIPABUTCIBCTB, OTPAHUYMBASICh YCTAHOBJICHMEM WM OTKAa30M OT
YCTaHOBJICHUSI AUILJIOMaTUYeCKUX oTHouleHuii. [IpaBaa, cyTh naena OoT M3MeHeHUs (OpMbl MPU3HAHUS HE
MeHsieTcsl. Ho B 11eJloM Takoro poaa mpakThka 000CHOBaHHA: CMSTYAeTCsl pOJIb MHOCTPAHHOTO TOCyaapcTBa
KaK CYIbH B JiejIe OLIEHKN 3aKOHHOCTH TTPAaBUTE/IbCTBA.

BMmecte ¢ Tem oOHapyxXuBaeTCSl TEHIEHIMS K YCWICHUIO KOHTPOJISI CO CTOPOHBI MEXIYHApOIHOTO
coobmecTBa. JlocrarouHo BcnoMHUTH pojb OOH B obecrnieueHWM HEMPU3HAHUS PACHCTCKOTO PEXHMMa B
IOxHoit Popesuu. B JlaTuHcKoil AMepuke <«IOKTpuHa beTaHKypa» HWCXOOUT U3 HEOOXOAUMOCTHU
BO3IEPKUBATLCA OT TPU3HAHUS IIPABUTEIBCTB, IPUIICOIINX K BJIACTH IIyTeM HACWIMS, a He ITyTeM
CBOOOIHEIX BEIOOPOB M HE YBaXKAIOIIMX IIpaBa YesloBeKa. bim3kue B3IIsIIbI BRICKA3BIBAIOTCS U B AppuKe.

CBepxeHre aemokpatmyeckn n3bpaHHoro npaesutenbctea B CaH-Tome u MpuHcunu B 1995 r. 66110 ocyxaeHo OOH,

OpraHudauuein adpukaHCKOro eauHcTBa M pagom rocygapcte. CLUA 3aseBunu, 4TO BUOSAT B 3TOM  «PELUMMOCTb

MeXayHapoaoHoro cooblectBa oOka3aTb [aBfieHWE B LefsX MOJMHOr0 BOCCTAaHOBNEHUs aemokpatum B CaH-Tome wn
MpuHcunu». CLLUA npnoctaHoBUAM OencTBme cornatleHmii 06 okazaHny NOMOLLM STOMY rOCyaapCcTBy.

AHaJIorMYHble Mepbl MPEeANPUHUMAINCh U paHee HEKOTOpbIMM rocymapcTBamu. Ilocie cBepkeHUs B
Yumm npasuteabetBa AnbeHne IBenms m OuHISHOUS cooTBeTCTBeHHO B 1973 m 1974 rr. pacTtoprim
3aKJIIOYEHHBIE C 3TOM CTpaHOM comamieHus] 0 (PMHAHCOBOM M 9KOHOMUYECKOM COTpyAHMYecTBe. Hembss,
OIIHAKO, HE 3aMETUTh, YTO ITOMO0OHAS ITpaKTHUKa He CTajla MaCCOBOIA.

IMapmkckasa xaptus mist HoBoii EBpombr 1990 1. mpu3Hama AeMOKpaTWMUecKyio ¢hopMy IIpaBieHUS
€IMHCTBEHHO IIpuemyieMoii. EcTh ocHOBaHUs IojaraTth, 4TO 3TOT MPUHIMII ITOJYYMT IIpu3HaHue. bes
JIEMOKpPaTUM HEBO3MOXHO 00eCHeYuTb MHUP, PaBHOIPABHOE COTPYIHMYECTBO, MEXIYHAPOIHBIA
MPaBOIIOPSIIOK.

IMpu3HaHMe MPaBUTEILCTBA HE JOJKHO OBITH MPEKIeBPEMEHHEBIM WM OCCKOHEYHO 3aTSATUBAThCS, TaK
KaK 3TO MOXKET CIIy>KUTh (POpMOIt BMEIIaTeIbCTBA BO BHYTPEHHHE Je/Ia I CIIOCOO0M OKa3aHUs JaBJICHMSI.

Kak m B ciaydyae ¢ rocymapcTBOM, IIpM3HAHHUE IIPABUTEIBCTBA MOXKET OBITh (PAKTUUCCKUM U
opunndyeckuM. IlepBoe wucmonb3yercss B TeX clydasX, KOIJa HOBOE IIPaBUTEJICTBO HE OTBEYaeT
TpeOOBaHUSAM, HEOOXOIMMBIM JJISI €0 OKOHYATEIbHOTO MPU3HAHMS, HAIIPUMEDP €ro BJIacTh B CTpaHe elle He
yIBepAWJIach B JOCTaTOYHOUW Mepe. MexXxmy TeM WHTepechl WHOCTPAaHHOTO TOCymapcTBa TpeOyioT
YCTaHOBJICHMS C HUM OIIPeeICHHBIX CBSI3¢i, HAIIpUMep, IUTS 3alIUTHI CBOMX I'paskaaH I UMYIIECTBA.

DakTHyecKoe TNpPU3HAHME SIBJIIETCS BPEMEHHBIM, TIPEIBAPUTEIBHBIM U MOXET OBITh OTO3BaHO.
IMocnencTBus dakTUUECKOTO TMPU3HAHMUS B KaxkAoM ciiydyae pasianuHbl. MHorma oHM BecbMa ONM3KU K
MOJIHOMY Tpu3HaHMIO. [TpruMepoM MOXET CIyXKUTh Mpu3HaHue BenukoOpuranueii nmpasutenbctBa KHP B
MepUOJI IJIMTEILHOIO HEMPU3HAHMS €T0 3alaHbIMU JepXKaBaMU.



IOpuanyeckoe npu3HaHKE TIPABUTENIECTBA OKOHUATEILHO U HE MOXKET OBITh 0TO3BaHO. [IpaBma, mpakTuke
W3BECTHEI PeIKHe Cllydad oTo3BaHMA. Kak dhakrmieckoe nmpu3HaHUE, TaK U OPUANIECKOE NMEIOT 00PaTHYIO
CHITy, pacIIPOCTPAHSIIOTCS Ha IIPABOBBIC aKThHI IIPU3HABAEMOTO MPABUTEIBCTBA, M3TAaHHBIC OO IPU3HAHMSI.

CuuTaeTcsi, 4YTO TOJBKO MOPUAMYECKU TIPU3HAHHOE TMPABUTEIBLCTBO MOXET IIpeTeHOIOBaTh Ha
TroCyIapCTBEHHOE UMYIIECTBO 3a pyOexkoM, HampuMep apxXuBbl, OaHKOBCKME BKJadbl, HEIABUKHUMOE
HMMYIIECTBO.

Ilepen cynaMu BO3HMKaeT HejleTKasl 3ajlada OIpeaesieHUs TOro, B KaKoii Mepe OHU MOTYT AOIYCTUThb
aKThl HEIIPM3HAHHOTO TIPABUTENIBCTBA, HE BCTYIIAasl B IIPOTUBOpPEUNE C ITOJIUTUKON Henmpu3HaHus. Jnama3ox
IIMPOK: OT OTKa3a MPU3HAaBaTh TaKOrO poja akThl AO YACTUYHOrO IMPU3HAHUS, MPEXAE BCEro B Cayyasx,
KOrJa 3TO TPeOyeTCs IS 3allUThl 3aKOHHBIX MHTEPECOB U IMpaB (U3NUECKUX U IOpUandYecKux jull. I1paBo
MPEIbSBISITh CyIeOHbIE UCKU 32 HETTPU3HAHHBIM MMPAaBUTEILCTBOM HE MTPU3HAETCS.

HenpusHaHue mnpaBUTENbCTBA B MNPUHIUIE HE IPEMITCTBYET €ro y4JyacTM0O B MHOTOCTOPOHHMX
Joropopax. Bompoc o ero ydyacTMuM B MEXAYHApPOAHBIX OpraHM3auMsIX peliaercss Mo IpaBUJiaMm
COOTBETCTBYIOIICH OpraHN3aIiy.

Oco0BIM BUIOM TIPU3HAHUS SIBISCTCS MPU3HAHKE NMPABUTEILCTBA B SMUTPANMHA. Takwe IIpaBUTEIbCTBA HE
OCYIIECTBIISIOT 3¢ (PEeKTUBHOTO KOHTPOJIS HA TEPPUTOPUHU TOCYIapCTBa, UX CIIOCOOHOCTh OpaTh U BHIIIOIHATh
MEXIyHapodHble 00s3aTebCTBa OrpaHuWyeHHa. IIpu3HaHWE MOJDKHO MPEdOCTaBISATBHCS JMIIb B Ciydae
HE3aKOHHOI'0, HACUJILCTBEHHOIO M3THAHMS MPaBUTEIbCTBA MHOCTPAHHBIM rocymapctBoM. B romst Bropoii
MUPOBOI BOMHBI 3TO sIBIeHHWE ObUIO BeCbMa pachpocTpaHeHo. B amurpauuy okazaauch MpaBUTENLCTBA
Hopserun, [Monpmm, benprum, YexocioBakuu, TePpUTOPUN KOTOPBIX OBLIM OKKYIIMPOBAHBI TUTJICPOBCKOM
T'epmaHueii.

B cnygyae HempaBoMepHOl MHOCTPAaHHONM OKKYIALIMA TEPPUTOPUHU CTpaHbl IPEICTaBUTEIBCTBO B
MEXIYHAPOJIHBIX OTHOLIEHUSX OCYLIECTBIISIETCS 3aKOHHBIM MTPABUTEIbCTBOM B SMUTPALIMY, & HE OPTaHaAMMU,
CO3aHHBIMU OKKYTIAaHTOM.

4. UWuble BUIBI NPU3HAHUSA

B cjyyac I/IHOCTpaHHOﬁ OKKYyIIalMn 3a4aCTylo CO34aloTCd OpIraHbl PYKOBOACTBA HallMOHaJIbHbLIM
COIIPOTUBJICHUCEM, a CJICAOBATCIIbHO, BO3HHMKACT npo6neMa OTHOIICHHUA K HHUM CO CTOPOHbLI OPYyrux
rocyaapcCTs. Oo6BeM 1 MOCJICACTBUA IIPU3HAHWA B TAKOM CJ1ydyac B€CbMa pa3/JINYHbI.

[ns nnnocTpaumm cownoch Ha ppaHLy3Cckumii onbiT B roasl BTopon MnpoBoii BoliHbl. B 1942 r. npaButensctea CCCP un
BenukobputaHnun npusHanm cdopMunpoBaHHbii ae Fonnem @®paHuy3ckuii KOMUTET HauWOHaNbHOMO OCBOOOXOEHMUSA
€[VMHCTBEHHLIM OpraHoM, o6najatoLLMM NPaBoOM OpPraHM30BbLIBaTb y4acTve B BoHe paHLy3CKMX rpaxaaH u dpaHLy3ckmx
TEPPUTOPUIA N NPEACTaBNATL UX MHTEPECHI. Peyb Luna o Npu3HaHnM opraHa BOEHHOIO pykoBoAcTea. [paBo yyacTBoBaTh B
NOSINTUYECKMX COMNALLEHNAX N AaXe B COBMECTHbIX AeKnapaLmsax COI03HNKOB 3a KOMUTETOM He nNpu3HaBanock. Jlvwbe nocne
o6pa3oBaHns BpemMeHHOro npaBnTeNnbLCTBA M NOCNe nepeaayn nof ero ynpasneHne BHYTPEHHeN 30Hbl PpaHuumn B 1944 T.
ero npusHann CCCP, CLUA, BenukobputaHus. MNocne aToro ¢ BpeMeHHbIM NpaBuTebCTBOM Oblnn 3akJl04EHbI 40rOBOPLI, B
TOM 4uMce BecbMa BaxkHble nonutnyeckme. CCCP 3aknoumn AoroBop O COK3€e UM B3aMMHOM NOMOLLM cpokom Ha 20 neT.
ﬂOBOJ’[LHO O6H.II/I]I)HOI7I ObuIa IIpakKTuKa IIPpU3HAHUA OpPraHOB HAIIMOHAJIBbHOIO OCBO60)KI[CHI/I$I B I'OJbl

nekonoHuzauuu. [lopoii mOpu3HAaHWE HOCWIO  KOJUIEKTUBHBIA  XapakKTep U OCYIIECTBISIOCH
MEXIAYHAPOOAHBIMM OpraHMU3alugMU. TaK, Jlura apaGCKI/IX rocygapCtTB M HEMaJO€ 4YUCIO IIPABUTCILCTB
MHOTME€ T1O0Abl IIPU3HAIOT Opraﬂmaumo OCBOGO)KI[@HI/ISI [TanecTuHbl 3aKOHHBIM IpeaCTaBUTEIIEM
IaJIECTUHCKOT'O HapoJa.

I/ICTOPI/II/I I'paXXK1aHCKHX BOWH IIPONIJIOIO M3BECTHLI Cilydyau NPU3HAHHMA BOCCTABIIMM M BOIOIOIINM (I/IJ'II/I
BOWOIOIIEH cTOpoHOI). OHM HMMEIM MECTO TOrJa, KOrga WHTEPEChl MHOCTPAHHOIO TOCydapcTBa ObLIU
CBSI3aHBI C TEPPUTOPHUEH, KOHTPOJUPYEMOU BOOPYKEHHBIMU CUJIAMM, BEAYLIIMMU O0OpbHOY C MPAaBUTEILCTBOM.

an/ISHaHI/Ie BOCCTABIIMM O3HA4aJIo, YTO IIPU3HAIOIICEC TOCYyAAapCTBO ITPU3HACT (I)aKT BOCCTaHMA IMMPOTUB
IIPaBUTCILCTBA U HE GYHCT paccMaTpuBaTh IMOBCTAHIECB KaK BOOPYXCHHBLIX NMPECTYITHUKOB. HpI/I3HaIOU.[I/Ie
roCyIapcTBa HEPEIKO 3adB/sUIA O INMPU3HAHUU 3a [MOBCTAHLIAMU OIIPENEJIEHHBIX IIpaB, HAIpUMeEp IIpaBa
yﬁe)KI/IH_Ia, IIpaBa Ha MMOJTYYCHUC FYMaHPITapHOfI IIOMOIIN.

Heckonbko 06onee HIUPOKUM ABJACTCA INPU3HAHUE BOIOIOIIHUM. B stom cJydya€ Ha BOCCTaBIIUX
PacrpocCcTpaHACTCA MEXKXIAYHAPOAHOC TYMAHUTAPHOC IIpaBO IIPAKTUYCCKM B TOM 2XKC 061)eMe, YTO U Ha
rocyaapCcTrBa, BKIKO4Yasd HefITpaJIHTeT. YcnoBuem IIPpU3HAHUA ABJIACTCA HAJINYUC 3HAYUTEJIbHOM TEPPUTOPUN
rocyaapcTBa, YCTOMUMBO KOHTPOJIUPYEMOM MOBCTaHLIAMU, U 3¢ ¢GEeKTUBHOE KOMaHIOBaHNUE BOOPYKEHHBIMU
CUJIaMU, OOecIeunBalollee CoOM0ACHUEe BOMHCKON NUCIUIUTMHBI U HOPM MEXIYHAPOAHOTO T'YMaHUTAPHOTO
mnpana.

B cBsA3uM ¢ M3MEHEHUSIMU B MCXKIYHApOAHOM TIyMaHUTApHOM IIpaB€, NPU3HABIIEM 3a BOCCTaBIIMM
HACCJICHUEM U 3a ITapTu3daHaMun OHpeI[CJ'ICHHHﬁ cTrartyc, oba Buaa NIpu3HaHUA I€peCTalIn UCITIOJIb30BATLCA.



§ 8. IIpaBonpeeMcTBO roCy1apcTB

1. OOmmue no10xKeHust

B xone uctopuu OBIBAIOT Cllydau, KOIa OQHO rOCyIapCcTBO ACJIMTCS Ha IBa Uau 0oJjiee HOBBIX, KOTIIA IBa
rocyaapcTBa Ui 0oJiee OObEAMHSIOTCS B OMHO HOBOE, KOT/Ia Ha YaCTH TEPPUTOPUU TOCYIAapCTBA CO3MAETCSI
HOBOE rOCyIapCTBO, KOIa OJHO IOCYIapCTBO BXOIUT B COCTaB APYroro, KOrma 4acTb TEPPUTOPUU OZHOIO
rocyaapcTBa MepexoAmMT K Apyromy. Bo Bcex 3TuX ciydasiX BO3HUKAeT BOIIPOC O BIMSHMM M3MEHEHUI Ha
MEXXIyHapOIHbIe 00513aTeJICTBA, O CYIb0e COOCTBEHHOCTH, UJIM, MHAYE TOBOPS, O IIPAaBOIIPEEMCTRBE.

Ilpasonpeemcmeo — 3mo nepexoo npae u 06s13anHoCmell 6 pe3yibmamne cMeHbl 00HO20 20CY0apcmea opyaum 6
HeceHuu oOmeemcmaeeHHOCHU 3a MeJCOYHAPoOHble OMHOUWEHUS KaKoli-1ubo meppumopuu.

VXe oTMeuaJaoch, 4TO B MEXIYHApPOOHOM IIpaBe TOCYHapCTBO TMOHMUMAETCSI KaK CIMHCTBO TpeX
9JIEMEHTOB: HaceJieHue, TeppuTopus, BiaacTb. Ho mpaBompeeMcTBO CBsSI3aHO MMEHHO C HM3MEHEHUSIMU
Tepputopun. M3MeHeHUs YWUCIIEHHOCTH HAacCeJICHUsI WM OpTaHM3allMM BJIACTH TaKWUX ITOCICACTBUMA He
MOPOXKIAIOT.

PaccMarpuBast MHOTOUHCIICHHBIE CTydal IIPaBOIIPEEMCTBA, HEJIb3sT He 00HAPYXKUTh, UTO TOCyIapCcTBa He
MPUIEPKUBAINCH SAVMHBIX MPAaBUJI, BCe PEIIAIOCh C YYEeTOM KOHKPETHEIX YciaoBWii. MHOrma rocymapcTsa
pacxosITCs MO0 KOPEHHBIM aclieKTaM IIpaBOIIpeeMCTBa.

Tak, mociae Bropoit MupoBoii BoiiHbl Biacti ®PI umcxomuiyd u3 TOro, 4To «repMaHCKMiIl peiix Kak
CyOBEKT IpaBa M MCTOPUKO-TIOJUTUYECKAsl PealbHOCTh HMKOIJA He IlepecTaBajll CylllecTBOBaTb». ®OPT
paccMaTpuBallach KaK BOITIOIICHHE 3TOro ¢akTa. B oTimame oT 3TOro Apyrue mpaBUTEILCTBA, B TOM YHUCIIE U
COBETCKOE, NPUACPXKHMBAJINCH TOTO MHEHHS, YTO B pe3yiabTaTe BOWHBI TepPMAHCKUI peiiX IPeKpaTHII
cymectBoBanue, a OPI sBIsieTcs U OMHOM M3 TIpaBOIIPEeeMHMII TIpexkHel ['epmaHmm.

JymaeTcst, 4TO OTCYTCTBHE OOCTATOYHO €AMHOOOPa3HON IMpaKTUKM W HeXeJlaHWe MHOTUX TOCYIapCTB
CBSI3BIBATh Ce0S1 YSTKMMU IIpaBWJIaMU I10 BOIIPOCaM ITPaBOIIPEEMCTBA OOBSICHSIOT TOT (DaKT, YTO IPUHSTHIC
non arugori OOH nBe KoHBeHLIMM O TpaBOIpeeMCTBE paTU(PUIUPOBAHBI HEOOJBIIUM YUCIOM IFOCYAApCTB.
Tem He MeHee 3T KOHBEHIIUM SIBJISIIOTCSI HanboJiee aBTOPUTETHBIMU aKTaMU B pacCMaTpyMBaeMoit 061acTy U
comep:xat oOIIre OPUESHTHUPHI IJIsI pelIeHUs BOIIPOCOB IIPAaBOIIPEEMCTBA.

HMeroTcss B BUAy NPUHATHIE IUIUIOMAaTUYSCKUMHM KoH(pepeHIMsMrU BeHcKasg KOHBEHIIUS O
MPaBOIIPEEMCTBE TOCYIapCTB B OTHOIIEHUHM JOTOBOPOB 1978 r. u BeHckass KOHBEHIIMS O MPaBOIIPEEMCTBE
rocymapcTB B  OTHOLIEHMHM TOCYAapCTBEHHOW  COOCTBEHHOCTH, TIOCYJApCTBEHHBIX apXWUBOB U
TroCyapCTBEHHBIX 10JroB 1983 r.

0O6¢ KoHBeHIIMM BechMa OCTOPOXKHO ITOAXONST K YCTAHOBJICHMIO XEeCTKMX paMoK. OHUM OCHOBaHBI Ha
MPUHIINIIAX «CBOOOTHOTO coOIIacus, HOOPOCOBECTHOCTM M pacta sunt servanda». Ha TmiepBoe MecTo
IIOCTABJICHO CBOOOIHOE cCorJacHe, TOTYMHEHHOE HE KOHKPETHBIM IIpaBMJIaM, a oOOIIeMy IIPWHIIUITY
JIOOPOCOBECTHOCTU. BMecTe ¢ TeM JOJIKHBI YBaXKaThCsl MEXIyHAPOIHBIC 00s13aTeJIbCTRA.

KoHBeHIIMM KacaloTcsl TOJIbKO CJydaeB MPaBOMEPHOIO MPAaBOIPEEMCTBA, OCYILIECTBISIEMOIO B
COOTBETCTBUU C MEXIYHAPOIHBIM ITPABOM.

2. HpaBOl'IDBEMCTBO B OTHOLICHUHA 10TOBOPOB

HpaBOHpeeMCTBO HE 3aTparmBacT HJ0TOBOPOB, YCTAHOBUBIIMX TIpPaHUIbI WM HUX PEXKHUM, a TaKXKe
00513aTeIbCTB OTHOCUTEBHO MOJb30BaHUS 1000 TEPPUTOPUEI, YCTAHOBIEHHBIX B MOJb3Y WHOCTPAHHOTO
rocynapctsa. Tak, mpu BoccoenvHeHuu ['epMaHuUM He ObLIa MOCTaBJIeHA MOA COMHEHMe rpaHuiia no Ouepy
— Heiice, yctanosnenHast goroBopom mexmy [lonpmreit m TP 1950 .

[Tpu nepexone 4acTu TEPPUTOPUU OT OTHOIO TOCyIapCcTBa K APYTOMY AECTBYET NMPUHIMI MOIABHKHOCTH
JAOrOBOPHBIX TPAHHUL], B COOTBETCTBMM C KOTOPbLIM TIpPaHUIIbI ,ZleICTBPlH JOTroBOopa COKpalllarTcsa HWIn
pacliMupA0TCA BMECTC C I'paHULIaMU rocyaapcTrBa. I/IJ'[I/I, MHa4ye, JOroBOphbl roCyaapCcTrBa-1npealicCTBEHHNKa
yrpayuBarOoT CHJIY B OTHOIICHMUH r[epez[aHHoﬁ TEPPUTOPHUM, a OOIOBOPLI TrocygapCTBa-IIpCEMHUKaA
MpUOOPETAIOT CUITY.

HpI/I 06’Le,£[I/IHeHI/II/I TroCcyaapCTB BCC UX JOTOBOPLI COXPAHAIOT CUJIYy, HO IIPUMCHAIOTCA JIMIIb K TOM YyacTu
TEPPUTOPUU OOBEAUHEHHOTO TOCYJapCTBa, B OTHOIIEHWU KOTOPOM OHU HAXOJUJIMCh B CUJIe B MOMEHT
MpaBOIPEEeMCTBA.

Mpu 06beguHeHnn Cupumn 1 Erunta B O6beamHeHHyo Apabekyio Pecnybnvky aTO MOnoXeHWe Obino 3akpenneHo BO

BpemeHHol koHcTuTyummn OAP 1958 r.: «CornaleHunst 1 oroBopbl OCTAOTCS B CUE B TEX PErMOHasIbHbIX paMkax, KoTopble

OblN YCTAHOBMEHbI O1S1 UX OCYLLECTBEHWUS B MOMEHT UX paTudukaumm B COOTBETCTBMM C HOPMaMU MeXAyHapO4HOro

npasa». [[paBOMEPHOCTb Takoro peLueHust 6bina NprMaHaHa ApyruMmn rocyfapcTesaMu. B HEKOTOPLIX Crydasix OHW NPeAmnoynv
[OMNONHUTESNIbHO YPErynpoBaTh KOHKPETHbIE BOMPOCHI CreuuasibHbIMU COrnaLleHnsMu.



an/IBe,Z[eHHBIe IIpaBujia OTHOCATCA U K CJIy4alo, Korjga OgHO rocyaapCrBo IpHUCOCANHACTCA K APYIroMy,
KOTOPOE€ COXpaHAECT CBOIO HpaBOCY6’beKTHOCTL.

OcobbiM cnysyaem B 3TOM nnaHe Obiio Bxoxaewve AP B ®PI, B pesynbrtaTe 4ero nepsas ytpaTtuia CBOKO
npaBoCcyOBbEKTHOCTb, @ BTOpas coxpaHuna. CnoXHOCTb COCTOsila B TOM, YTO OOLLECTBEHHO-MONUTUYECKME U NPABOBbIE
CUCTEMBI, & TaKXe MexXayHapoaHble 06a3aTenscTea 3TUX roCyAapCTB CYLLECTBEHHO padnnyanvce. bonblumne pasnnyns obinmn
B VX MEXAyHapoAHbIX 06s13aTenbcTBax. [103aToMy MO COrnacoBaHMIo C APYrMMW 3aUHTEPEeCOBaHHbIMY rOCYyAapcTBaMm GblIo
NPWHATO CreaytoLee NosIoXeHne: MexayHapoaHO-NPaBoOBbIe A0roBOPbI, 3ak/o4eHHble [P, 0omkHbl paccMaTpuBaTbCs C ee
napTHeEpaMu C TOYKM 3peHns obecrneyveHust LOBEPUSl, MHTEPECOB YHaCTBYIOLLUMX FOCYAAPCTB M AOrOBOPHbLIX 0093aTeNsCTB
®PT, a Takxe ¢ y4eToM KomneTeHumm EBponenckmx coobLecTs.

Bonee T0Oro, AOMXKHO BbINO Y4NTLIBATLCA MX COOTBETCTBME MPUHLMNAM CBOOOAHOMO, AEMOKPATUHECKOrO 1 NPaBoBOro
rocyfapCTBEHHOr0 YCTPOMCTBA. B pesynbTate Takoro paccmMoTpeHms forosopsl AP nognexann coxpaHeHuio, nepecmoTpy
nmMbo aHHynMpoBaHuio. Y70 xe kacaetcs foroBopoB PP, TO OHX COXPaHWAN CBOKO CUIY M PacnpoCTpaHuIv AeNCTBUE Ha
Tepputoputo 6bisLuen AP, 3Tn nonoxeHus Obinn 3akpenneHsl B forosope 06 06beanHeHnn l'epmanumn 1990 r.

Eciu nipu paspelieHUM rocygapcTBa OJHA M3 yacTeil MPOOJIXKAET CYIIECTBOBaTh KakK roCyaapCTBO-
IIpEeAIECTBEHHUK, TO B €I0 AOTOBOPHBLIX OTHOIICHUAX HE IIPOUCXOIUT n3MeHeHuit. WckimodyeHuem
ABJIAIOTCA T€ AOTOBOPbLI, KOTOPBLIE HCIMOCPEACTBECHHO CBA3aHLI C oTolIeAIIeN TeppHTOpI/IefI. CkazaHHOe
OTHOCUTCS 1 K wieHcTBY B OOH.

Yro e KacaeTcsl rocyaapcTBa, 00pa30BaBIIErocsl Ha OTASIMBLIEICS TEPPUTOPUU, TO IO ITOMY MOBOIY
MMEIOTCS JBe pas3nyHble To3uuuu. CorjaacHo IMepBOi, TpaAULUMOHHONM, HOBOE TOCYIapCTBO HE HeceT
00513aTeILCTB 0 JOTOBOPAM TOCyIapCcTBa-TpealeCTBEHHUKA.

B 1947 r. ot UHpun otpenuncs MakuctaH. Mo atomy nosoay Cekpetapmat OOH 3aHsan crnepyoLllyio no3uumio: «...B

MexXAyHapoaHOM cTaTyce HaMM HeT M3MEeHeHWIn; OHa NPOA0IXaeT CYLLLECTBOBATb Kak rocyAapcTBO CO BCEMU JOMOBOPHBLIMU

npasamMun 1 0683aHHOCTSIMU 1, CNefoBaTesIbHO, CO BCEMM MpaBamu 1 06513aHHOCTAMM YneHa OpraHu3daunn O6beanHEHHbIX

Haunin. OtpenuBwascs Ttepputopus, [lakuctaH, OyoeT HOBbIM rocydapCTBOM; OHO He OyaeT obGnapatb npaBamu wn
0693aHHOCTSIMU NPEXHEro rocyaapcTaa 1, pasymeeTcs, He 6yaeTt yneHom OpraHnsaumm O6beamHeHHbIx Hauunin»1,

Nnaa IIo3nLusA OTpaXC€Ha B KOHBCH]_[I/II/I O IIPaBOIIPEEMCTBE€ B OTHOILICHUMHN OJOIOBOPOB. ,Z[OFOBODLI
rocyaapCTtBa-mnmpeacCTBEHHUKA COXPAaHAIOT CBOXO CUIY U IJIAd ToCydapCTB-IIPECMHUKOB (‘I. 1 cT. 34)
IIpaxkTrka nmoaTBep:kaaeT ckopee no3uuuio Cekpertapuara OOH.

Mocne pacnaga KOrocnaesum BHOBb 06pa3oBaHHbIE rocyAapcTBa Oblv NPUHATLI B YieHbl OOH. HaseaHue «lOrocnasus»
coxpaHuna depepauma AByx pecnybnuk — Cepbun n HYepHoropum, TEpPUTOPUS U HACENEHNE KOTOPOM COCTaBUIM OKONO
NOJSIOBUHBI TEPPUTOPUUN U YUCNIEHHOCTN HaceneHust GbiBlelt KOrocnasun. benrpag 3asiBui 0 CBOEM MNpaBe 3aHATb MECTO
lOrocnasun B OOH. Insi 3TOro Menncb AOCTAaTOYHbIE NMPABOBbIE OCHOBAHWS, a Take COOTBETCTBYoLasa npaktnka OOH.
/I3MeHeHVa B OTHOLLEHUN TEPPUTOPUN N HACENIEHWUSI HE BNMSIIOT HA NPaBOCYObEKTHOCTL rocyaapcTea. Tem He MeHee rnocne
BbICTYNJIEHWIA psiga npeacrasuteneit, 06BMHMBLLMX Cepbuio B arpeCCUBHOCTM U B COBEPLLUEHUN BOEHHbIX MPECTYMNEHUN,
3asBneHve KOrocnaesum 66110 OTKIOHEHO.

B pesonounn Coseta BesonacHoctn oT 30 mas 1992 r. roBopunock, 4To «npeTeH3us PenepatmeHoin Pecnybnvkm
lOrocnaBun (Cepbuss n YepHoropusi) Ha aBTOMaTUYECKOE MPOAO/KEeHWe uYneHcTBa ObiBweir Coumnannctuyeckom
depnepatmeHoin Pecnybnuku KOrocnaeum B OpraHnsaunm O6beamHeHHbix Hauunin He siBnsieTcs obwenpuHaTol». B apyron
pesoniounn CoOBET cyesn, 4YTO «rocynapcTBO, M3BeCcTHOoe paHee kak Coumanuctmyeckas PepepatvBHas Pecnybnuka
lOrocnaeus, npekpatuno cywecTBoBaHue». Bce aTo ewe pa3 noarBepXaaeT posib NOANTUHECKUX akTOPOB B peLLEeHUn
BOMPOCOB NPaBONPEEMCTBA.

IIpaktuke OOH u3BecTeH ciydaili BOCCTAHOBJIEHMSI WIEHCTBA IPU OTAEJeHUM rocyaapcrsa. B 1961 r.
Cupus Boiuia u3 OAP, u ee uaeHcTtBo B OOH 06110 BO30OHOB/IEHO 0€3 3aTPYAHEHUIA.

CyliecTBeHHOI crenudukoir o06lagaeT pelleHWe MIPOoOJEeMbl IIPaBOIIPpEeEMCTBA B pe3yJibTaTe
mukBugauyu CCCP. ®akr nukBuUmalvu ObL1 3aKpeIUieH B psijie IOKYMEHTOB. B AyiMa-ATHUHCKOM
Hexmapauuu crpan CHI' 1991 r. roBoputcs: «C obpasoBanneM CoppyxectBa HezaBucumbix 'ocymapcts
Coro3 Cogerckux Coumanuctuyeckux PecnmyOnmK mpekpalaeT cBoe cyllecTBoBaHue». Ha Bompoc o
MPaBOIIPEEMCTBE B OTHOIICHUN JOTOBOPOB Ta K¢ ACKJIapalus comepKaja 4eTKuit oTBeT: ydyacTHuku CHI
TapaHTUPYIOT «BBITIOJIHEHNE MEXIYHAPOIHBIX 00SI3aTeNIbCTB, BBITCKAIOIMNMX M3 JTOTOBOPOB W COTJIAIICHUN
oniBiIero Coro3a CCP».

W3 sToro BunHo, uto Bee uineHbl CHI' B paBHOIT Mepe paccmarpuBainch Kak npasornpeemMuuku CCCP.
OpHako peajau3alysl 3TOrO pelleHUs MpakTuyecku Obuta HeBo3MoxkHa. CCCP Oblm omHOI U3 OIOp
CYIIIECTBOBABILIE MEXAYHAPOAHON MOJUTUYECKOMN 1 MTpaBOBOii cucTeMbl. OCOOEHHO BeJIMKa €ro pojib Oblia
B BOEHHO-TIOJIUTUYECKOM CTpyKType, a Takke B cucteme OOH. Jluksunaunss CCCP noctaBuia Bce 3TO MOJ
yrpo3y. Hm omuH M3 TIpaBOIpeeMHMKOB He MOT IIpeTeHAoBaTh Ha uwieHcTBo B OOH B mopsake
IIpaBOIIPEEMCTBA, He TOBOPSI YXKe 0 MecTe nocTtosiHHoro wieHa CoBera bezonacHocTu.

CepbesHble TPYOIHOCTM B OOeCIeYeHMM CBOMX IIpaB BO3HUKaiau Tiepen Poccueit. Brixom wus
CJIOKUBILIETOCS TOJOXEHUsI ObUT HalimeH B KoHLenuuu «Poccus: rocymapctBo — mnpogomxkarenb CCCP».
Ona o3Havaet, yto Mecto CCCP B MupoBoil monuTuke 3aHuMMaeT Poccus. OHa SIBIsIETCSI OCHOBHBIM,
reHepaJIbHBIM TpaBolpeeMHUKOM Cor03a, M Ha Hee JIOKUTCS TJIaBHAs OTBETCTBEHHOCTD 3a BBHITTOJTHEHHUE €TI0
00s13aTeNIbCTB. [loKa3aTebHO, 4TO 3Ta KOHIENIMS ObUIa IpU3HAHA MEXKIYHAPOOHBIM COOOIIECTBOM WU
3aKperjieHa B MEXXIyHAPOAHBIX aKTax.

Bce mpaBonpeemunkn CCCP cTaHOBSTCS Y4aCTHUKAMU 3aKJTIOUeHHBIX UM MHOTOCTOPOHHMX IOTOBOPOB.
JIByCTOpOHHUE IOrOBOPBI coXpaHsioTcs 3a Poccueii. MickioueHUe COCTaBIISIOT Te CIydau, KOIaa JOroBOp



HETIOCPEICTBEHHO CBsI3aH c TeppUTOpUECH rocyzapcTBa-TipeeMHUKA.
B nepBy1o ouyepenb COXPAHSIOT M1l HUX TIOJHYIO CUIY JOTOBOPHI O TOCYAaPCTBEHHOM IPaHULIE.

Ocoboe TOJIOXKEeHNEe B OTHOIICHWHU IIPAaBOIIPEEMCTBA 3aHMMAIOT HOBBIE HE3aBHCHMbIE TOCYIApCcTBa, T.C.
Takue, TEPPUTOPUS KOTOPBIX SBJISUIACh 3aBUCUMOI TeppuTopueil. BeHcKMe KOHBEHLMM 3aKperuiv
MPUHLIMIT YUCTOM AOCKH (fabula rasa). HoBoe He3aBMCHMMOE TOCYyIapCTBO He 00s3aHO COOJII0JaTh KaKOi-IM00
JIOrOBOP TOCYAapCTBa-IPEAIIeCTBEHHUKA, KOTOPhIii B MOMEHT IIPAaBOIIPEEMCTBA UMEJI CUIIy B OTHOIICHUU
€ro TePPUTOPHH.

YTo KacaeTcsi MHOTOCTOPOHHMX JOTOBOPOB, TO BeHCKass KOHBEHLIMS O IPABOIIPEEMCTBE B OTHOIIEHUM
IoroBopoB 1978 r. ycraHOBMIIa IPaBO HOBOI'O HE3aBHCHMOIO TOCYIAPCTBA MyTeM YBeIOMJIEHHS OIIPEACIISITH
CBOIi cTaTyc. DTO MpaBUio B obieM oTpaxkaeT npakTuky Cekperapuata OOH, oHo co3maeT ycioBust IJis
YETKOIO OIpeIeIeHUsI COCTaBa yYaCTHUKOB.

Ecou peur muer o JOroBOpe C OrpaHWMYECHHBIM YWCJIOM YYaCTHMKOB, TO y4JacTHe B HEM HOBOTO
HE3aBHMCHMOI'O TOCYIapCTBa BO3MOXHO TOJBKO C COTJIacHUsl APYTUX YIacTHUKOB (cT. 17). B mepBoM ciyuae
peyb UIET B OCHOBHOM O IIOTOBOPAX, OMPEISIISTIOIINX OOIITHe IS BCEX TOCYIApCTB HOPMBI, @ BO BTOPOM — O
JIOTOBOpAaX CO 3HAYMTEIbHBIM YKCJIOM YYaCTHMKOB II0 KOHKDPETHBIM BolpocaM. OmHOCTOpOHHEE
MPUCOEAMHEHNE K HUM HOBOI'O FOCYIapCTBA MOXKET 3aTparuBarh IpaBa APyruxX yUaCTHUKOB.

JByCTOpOHHUME IOTOBOPHI TOCYyIapCTBa-TIPENIIECTBEHHMKA OCTAIOTCS B CUJIE TOJIBKO B CJIydae COTJIACHS
KaK HOBOI'O TOCYIapCcTBa, TaK U APYroro y4acTHUKA.

Ecnu obGpatutbest K MpPaKTUKE HOBBIX HE3aBMCUMBIX TOCYIAPCTB, TO OKAXETCSI, YTO OHM, 3a PEIKUM
WCKJIIOYCHUEM, OCO3HAJIM BBITOMHOCTb COXPAHEHUS JOTOBOPHBIX OTHOIIEGHWI IpeAIIeCTBEHHUKA.
Bocco3manre cucTeMBl TaKMX OTHOIIEHU MOXET ITOTPeOOBaTh OT HMX OOJIBIIMX YCUJIMM, a OCTaBaThCS B
MPaBOBOM BaKyyMe HEBO3MOXHO. Jlake B 3TOM cjydae IONTBEpXHAaeTcss OOOCHOBAHHOCTh MPWHIIMTIA
MaKCHUMAaJIBHOTO COXpaHCHUsS MEXKIYHAPOOHBIX OO0SI3aTEILCTB C TOYKM 3PEHMS HE TOJIBKO OOIIEro
MPaBOIOPSIAKA, HO M MHTEPECOB OTAEIbHOIO roCy1apCTBa.

HoBble rocymapcTBa cuuTaloT ce0sl CBSI3aHHBIMU KOHBEHLIMSIMU, COAEPXKAIIMMU oOlIue HOpMbI. Eilie
0oJIblliee MPAKTUYECKOE 3HAYCHUE MMEET JJII HOBBIX TOCYIApCTB COXpaHEHUE ABYCTOPOHHMX IOTOBOPOB
rocyaapcTBa-TipeiecTBeHHKa. [loaToMy Hepeakud cilydau, KOTrJa TaKue TocydapcTBa 3asiBISIIOT O
MPaKTUYECKH TMOJTHOM IIPAaBOIIPEEMCTBE B OTHOIIICHIHY TOTOBOPOB.

3. W3meneHus B I‘O(!yIlapCTBeHHOﬁ BJIACTHU M TOrOBOPbI

Kak yxe oTmMeyanoch, MeXIyHApOIHOE MTPABO CBA3BIBAET MPABOIMPEEMCTBO C U3MEHEHUEM TEPPUTOPUH.
Y10 XKe KacaeTcsl MU3MEHEHWI B OpraHU3allii U XapaKTepe roCyIapCTBEHHOM BJIACTH, TO YCTAHOBJICHO, YTO
OHM He BIMSIOT Ha o0s3areibHylo cuiay moroBopoB. Eme B 1891 1. Ha JloHmOHCKOI KOH(pEepeHIINU
rocynapcTBa IPUHSIA PE30JIOLMIO, MOATBEPAMBIIYIO, UYTO, «COIVIACHO OCHOBHOMY Hauajly, TpaKTaTbl He
TEepSIOT CBOei 00s13aTeIbHOCTH, KaKMM Obl M3MEHEHHUSIM HM IOJBeprajlach BHYTPEHHSISI OpraHW3aius
HapoJ0B».

DTO 3HAYUT, YTO HU NTEpeMEHBI B (hopMe TMpaBieHus (MOHApXUSl — peciybrKa), HA epeMeHbl B hopme
TOCyIapCTBEHHOTO YCTpoMcTBa ((emepaliiss — YHUTAPHOE TOCYIAPCTBO) HE BIMSIIOT HA JOTOBOPBL. DTO XKe
OTHOCHUTCSI U K HEKOHCTUTYLIMOHHOM CMEHE MpPaBUTEILCTB. B ImocimemHeM ciydae IIpaBHUTENBCTBA CaMU
3aMHTEePECOBAHbI B COXPaHEHUU JOTOBOPHBIX OTHOIIICHWI 1 OOBIYHO JIEJIAI0T 3asIBJICHUS O CBOEM HaMEpeHU N
co0roaTh paHee 3aKJIloUeHHbIe ToroBopbl. Hampumep, nmociie BoeHHoro nepesopota B Hurepuu B 1984 r.
IJlaBa HOBOIO IIPaBUTEIbCTBA 3asiBWJI, UYTO OyayT YyBaxXaTbCs M COOJIOJATHCS TOTOBOPHI MPEXHUX
MPaBUTENLCTB.

OcobbIM cllydaeM 4BNAAIOTCA TakK Ha3blBaeMble MapPUMOHETOYHblE nNpaBUTENIbCTBA, CO340aHHblE WHOCTPaHHbIM

rocyfapCTBOM U ABMSIOLLMECS €ro MHCTPYMEHTOM. Hemano Takmx npaBuUTenbCTB CyLLEeCTBOBANIO Ha Tepputopun Poccun B

rogbl MHOCTPAHHOM WHTEPBEHUMM, Takoro poja «MNpaBUMTENbCTBa» WCMONb3OBasia ruMTNepoBckas [epmaHus Ha
OKKYMMPOBaHHbLIX TEPPUTOPUSAX. 3aKNOYEHHbIE MU JOrOBOPbLI 0OLIYHO NPU3HAIOTCS HEAENCTBUTENLHLIMMU.

EcTb y paccMaTprBaeMOro BOIIpoca M MHOM acIieKT. BIipaBe Jin Ipyrast cTOpoHa OTKa3aThCsl OT JOTOBOpa
B CJIydae BOSHHOTO IIEpEeBOPOTA, €CJIM OH CYIIICCTBEHHO CKa3bIBaeTCs Ha BHYTPEHHEI M BHEIITHEH ITOJIUTHUKE
rocygapctBa? B Kakoil-To Mepe MOXHO ONMPAThCs Ha HOPMY, OOIYCKAIOLIYI0 CChUIKY Ha KOPEHHOE
M3MEHEHHUE OOCTOSTENbCTB KaK Ha OCHOBaHME I MpeKpallleHusl JOroBOpa, KOIha <«HalIMyhe TaKuX
00CTOSITE/ILCTB COCTABJISIO CYIIECTBEHHOE OCHOBAaHME COIVIACUSI YYACTHUKOB Ha 00s13aTeJIbHOCTD JUISI HUX
nmoroBopa» (1. 1 ¢T. 62 BeHCKOoI KOHBEHILIMHT O MpaBe MEXIYHAPOIHBIX TOTOBOPOB).

CienyeT TakKe YYWTBIBATh CYIIECTBYIONIYIO ITPAKTUKY TOCYIAapCTB IONTBEPKIATh CBOIO TOTOBHOCTH
Cco0JTIOIaTh JOTOBOPHI CO CTPAHOI, B KOTOPOM IMPOM30IIIe] BOGHHBIN nepeBopoT. [Tocite Takoro nepeBopoTa B
Comanu B 1969 r. CCCP 3asgBui1 0 TOM, 4TO OH OyaeT coO0JI0AaTh BCe CBOM 00S3aTeIbCTBA B OTHOILIEHUU
Comanu. AHaJIOTMYHBIe 3asBeHus1 Torna ke caeiaanu @panius, CIIA u np.

Oco0OeHHO TIy0OKMEe M3MEHEHUs B rocydapCTBax IPOMCXOAAT B pe3yJbTaTe COLMAIbHBIX PEBOJIIOLIMIA,
KOTOpbIEe MEHSIIOT HE TOJIbKO XapakKTep BJIacTH, HO W Ipupomay ooOiiectBa. HeuszbexkHO M3MEHSIETCS W



BHEIIHSSI TOJUTUKA. EcTecTBEHHO, BO3HWKAeT BOIMPOC O BIWSHUM COLMAIBLHOW pEBOJIONMM Ha
MEXIyHapOIHBIE 00sI3aTeIbCTBA CTPAHBL.

@panirysckasi OypxKya3Hasi PeBOJIOLMST TOMHsIAa Ha TIUT JIO3YHT «CyBepeHWTET HApOIOB HE CBS3aH
JIOrOBOpaMu TUpaHOB». OMHAKO MOKa3aTh Ha MPaKTUKe 3HAUCHUE 3TOro JIO3yHTa He yaaiaock. HempepsIBHbBIE
BOMHBI MPOTUBOINOCTaBUIN DpPaHIIUIO APYTUM ToCydapcTBaM, paspylIvyd ee JTOTOBOPHbIE OTHOILEHMUS.
IMoctpanmana peBomonus. Bo3aMoxXHO, MHasI OJUTHUKA MOTLJIa Obl COXpaHMTh peBoMoIMOHHYI0 PpaHiuio. B
OTJINYME OT TIOJIUTUKU TPOTPECCUBHBIE UIEU PeBOJOIMOHHON PpaHIMKU OKa3aau OOJbIIOe BIUSIHUE Ha
MEXIyHapogHoe mpaBo. JlocTaToYHO BCITOMHUTH O IIpaBax YejI0BeKa, paBHOIIPAaBUM HApOIOB M TOCYIAPCTB,
a TaKKe MHOTOE JIPYyToe.

K emie GonpiimM nepeMeHaMm B rocygapcTBe mpuBena OKTSIOpbcKasi COLIMATMCTAYECKAsT PEBOJIIOLINS B
Poccun. OpHum wu3 mnepBbix akToB CoBeTckoro rocygapctBa ctan [ekper o wupe 1917 r.,
c(OpMYIMPOBABIIMI OCHOBbI MNPUHUUIMMAIBHO HOBOW BHEIIHEH TIIOJUTUKM, a TakKXkKe MHUPOBOU
MOJTMTUYECKON CHCTEMBl KaK CUCTEMBI CITpaBEJIMBOTO OeMOKpaTuiyeckoro Mupa. Llenviii psim umeit n
MIPWHIIUIIOB AeKPeTa BIIOCICACTBAN BOIILIA B MEXIYHAPOITHOE IIPABO.

OTHOCHUTEIIPHO IOTOBOPOB B JIEKPETe TOBOPUJIOCH, UYTO OTMEHSIETCS COIEpKaHME TAaHHBIX TOTOBOPOB,
MOCKOJIbKY OHO B OOJIBIIMHCTBE CIy4aeB HAMpPaBJI€HO K [TOCTABIECHUIO BBITON PYCCKUM TMOMEIIMKAM U
KanuTtajauctaM, K aHHekcusiM. B.M. JleHUH He pa3 momuyepkuBaj, YTO peyb IIUIa UMEHHO O TallHBIX U
rpabuTesbcKuX 1oroBopax. ITyHKThI 0 TOOPOCOCEACKUX 1 SKOHOMUYECKUX OTHOIIEHUSIX HE OTKJIOHSUIUCH.

OnmHako TpaKTUKa MOIIa HeCKOJbKO MHBIM myTeM. 26 aBrycta 1918 . 6bu1 usnan Jekper Coseta
HAapOJOHBIX KOMMCCApOB O IIPEKPALEHUM BCEX [OOTOBOPOB C panoMm rocymapcts. Ha I'enyssckoit
KoH(epeHn 1922 1., cchiasgch Ha POpaHITy3CKYI0 PEBOIOLMIO, POCCHUICKAsI Aellerallisl TOBOpUiIa 00
OCHOBHOM IIPMHIIUIIE TIpaBa, COTIAaCHO KOTOPOMY «IIPABUTEJIBCTBA U PEKUMBI, BBIIIEAIINE U3 PEBOIIOLINH,
He 00s13aHbI COOJII0IAaTh 00S13aTeIbCTB CBEPTHYTHIX ITPABUTEIbCTB>.

MHas TpakToBKa BOIpoca O IIPaBOIIPEEMCTBE IPU PEBOJIOLMM Oblla HU3JIOKEHA B aKTax MHOIMX
rocygapctB. Ilo MHEHMIO aHIIMHACKOTO TIPABUTENBbCTBA, «COTJTACHO TPU3HAHHBIM  MPUHIUATIAM
MEXIYHapOIHOTO IIpaBa, IIpU3HAHKNE COBETCKOTO MPaBUTEILCTBA Poccry aBTOMaTHYeCKI BBOINT B CHITY BCe
IIOTOBOPEHI, 3aKIIOYCHHBIC MEXIY 00eMMM CcTpaHaMM 10 PoccuiicKoil peBOIONWH, 32 MCKIIOYCHUEM TeX,
CPOK KOTOPBIX (DOPMATILHO UCTEK».

JOBOJBHO CKOpO CTaj sICeH Maciutad yuniepba, MpuYMHSIEMOro HHTepecam Poccuu oTKa3oM oT
noroBopoB. HauuHaeTcsi TpymoeMkasi paboTa IO BOCCTAHOBJIEHUIO OOTOBOpPHBIX IpaB. A.B. CabaHuH,
BO3MIABJISIBIIMI 3KOHOMUYecKo-nipaBoBoii otaen HKWI B 1922 r., nucan, yro CoBeTCKOe rocynapcTBO
OymeT coOJII0aaTh OCHOBHBIE HOPMBI MEXKIYHAPOIHOTO IIPaBa B CBOMX MEXIYHAPOIHBIX OTHOIICHUSIX 1 OyIeT
CCBUIATHCS Ha HUX B O(UIIMATbHBIX AUIUIOMATUYECKUX aKTax!.

B Hote monmpena CCCP B Kutae mectHomy MU/I (1925 1.) comepxanoch TpebOBaHUE pacCMaTpUBaTh
ITpaBurenbctBo CCCP «B KauyecTBE MOJHOMPABHOIO MpPEeeMHMKA OBIBILIETO POCCUICKOTO MPaBUTEIbCTBA»,
BbIpaxkajgach YBEPEHHOCTb, UTO JIpyrasi CTOpOHa «OCO3HaeT (haKT MOJHOrO M BCEOOBEMITIONIETO XapakTepa
MPEEMCTBEHHOCTU COBETCKOTO ITPABUTENIbCTBA B OTHOLICHWM OBIBIIETO POCCUICKOTO TMPaBUTEIbCTBA»Z.
Cronb pelmmTeNIbHAS TO3WIINS MOHSATHA, TaK KaK pedh IIIa O 3HAYMTENbHOI cobcTtBeHHOCTH Poccum B
Kwurae, n mpexae Bcero o Kuraiicko-BocTouHoii xkene3Hoit mopore (KB2K/).

Ve B 1922 1. MpaBUTENHCTBO HACTAUBAJIO HA TOM, UTO «HUKAKKME MEXIyHApOJIHbIE aKThl, B CBOE BpeMsI
MOAINKMCaHHbIe TpU yyacTuu Poccuu, He MOTryT ObITh M3MEHEHBbI 0e3 TaKOBOro e Yy4YacTUsl POCCHICKOIo
npaButeiascTBa»!. Co Bropoi momoBuHbl 20-x rr. XX B. CHK mu3maeT mocTaHOBAEHUS O IPU3HAHUU
nmetromumu cuty 11t CCCP nienoro psima MHOTOCTOPOHHUX KOHBEHIIMIA, B CBOE BpPEMs 3aKITIOYEHHBIX
Poccueii. Pssm MHOTOCTOPOHHMX KOHBEHILINH, 3aKII0UEeHHBIX Poccueit, ObUT IprU3HAH MOTYAINBO, HAIIpUMED
laarckue xonBeHumm 1899 m 1907 rr. C camoro Havayia OBUIM TPHW3HAHBI JOTOBOPHI O TpaHWIax. B
MOCJIEAYIOIIME TOIbI COBETCKOE ITPAaBUTEIBCTBO OIMPAIOCh HA HUX, OTCTanBasi CBOM IIpaBa.

IIpencrapiseTcsi, YTO ONTUMAJIbHOE PEIIEHUE BO3HUKAIOIIMX IPU COLMATbHON PEBOJIOLIMY MPOOIeM
cleayeT MCKaThb Ha OCHOBE IIPUHLIMIIOB CBOOOMHOTO COINIAaCHsl, MTOOPOCOBECTHOCTM U MaKCHMAaJIbHOTO
COXpPaHEHUS MEXIYHAPOIHBIX 00513aTeNbCTB. DTO noaTBepxkaaercs npaktukoin CCCP. B kauectBe mpumMepa
MOXHO yKa3aTb Ha jgoroBop 1925 r. ¢ I'epMaHueil ¢ mepeyHeM JOTOBOPOB, KOTOpbIE OyAyT CUMTAThCS
JNEACTBYIOIIUMMU.

B MHBIX yCIIOBUSIX M TO-MHOMY pellajach IpobjieMa MpeskHUX TO0TOBOPOB APYTUMU COLUATUCTUIECKUMU
rocygapctBamMu. B OOmieii mporpamMme HapogHoro mnoJMTHYECKOTO KOHCYJIBTaTMBHOIO coBeTa Kwutas
TOBOPWIOCh, 4YTO TMpaBuTeabcTBO KHP «I0MTKHO H3YyYUTh MOTOBOPHI W COIJIAIIEHUS, 3aKJIIOUYEHHbIE
MPaBUTEILCTBOM TOMUHBIAHA C MHOCTPAHHBIMU TPABUTEILCTBAMU, U B 3aBUCUMOCTU OT UX COAEPXKAHUS
MPU3HATh, AaHHYJIMPOBATh, IEPECMOTPETh UJIU MTEPE3AKIIOUUTh UX». DTa hopMyJia OJIM3Ka TOU, KoTopas Obuia
ucnojab3oBaHa ['epmaHueit B oTHoumeHuu noroBopoB I'JIP. B Hell He xBaTaeTr JaMIlIb HEOOXOOUMOCTHU
pelIeHs BOIIPOCOB ITyTeM COIVIAIICHUS C APYTUMU YIaCTHUKAMMU.

Yto ke Kacaercsi eBpOMEHCKUX COLMATUCTUYECKUX TOCyNapcTB, TO OHM W HE CTaBWJIM BOIpoca O
MpaBONPEEMCTBE, CTPEMSICh COXPAaHUTb JIOTOBOPHBIE OTHOIIEHUs. [[OroBOpbl MpPEeXHUX MPABUTEILCTB



neiictBoBaiv U B ux oTtHoueHusix ¢ CCCP BmioTh A0 3aMeHbl HOBBIMU. Bce 3To mano cyliecTBeHHbIE
MOJIOXKUTEIbHBIE ~ PEe3yJAbTaThl, COMEMCTBOBAJIO  YIIPOYCHUIO  MEXIYHAPONHBIX TO3MIIMIT  HOBBIX
COLMATMCTAYECKUX TOCYIAPCTB 1 3aIlINTe MMU CBOMX IIPaB ¥ HHTEPECOB.

4. TIpaBompeeMCTBO B OTHOIIEHUH TOCYAAPCTBEHHOI COOCTBEHHOCTH

OCHOBHBIE HOPMBI IO 3TOMY BOIIPOCY COACPXKATCA B Benckoit KOHBCHIIMMX O IIPaBOIIPEEMCTBEC
TOCyJapCcTB B  OTHOILIEHWM TOCYJApCTBEHHON COOCTBEHHOCTM, TOCYJAPCTBEHHBIX apXWBOB U
roCcyIapCTBeHHBIX HOJroB 1983 1. OTU HOpPMBI KacaroTCs TOJbKO TOCYIapCTBEHHOH COOCTBEHHOCTHU
rocygapCrBa-mnpealucCTBEHHMUKA. Pexxum IpaBoOITPECMCTBA HE paCIIpoOCTPpaHACTCA Ha IIpaBa 1 o0g3aTeJIbCTBa
(1)I/I3I/I‘ICCKI/IX n IOpUINYCCKUX JIMII. 1_[0)1 I‘OCyZlapCTBeHHOﬁ COOCTBEHHOCTDBIO rocysapcraa-npeamecCTBeHHIKA
IIOHUMAETCI <«UMYHIECTBO, MNpaBa M HMHTEPEChI, KOTOPHIE Ha MOMCHT IIpaBOIIPEEMCTBA TOCYIdapCTB
IIPpUHAJICKAJIN COITIaCHO BHYTPCHHEMY ITPpABY rocyaapCTBa-npcAuICCTBEHHUKA 3TOMY IroCyaapCTBy» (CT. 8)

BHyTpeHHee mpaBO MO-pa3HOMY pellaeT 3TOT Bompoc. Hambonee MMIMpoOK Kpyr rocyaapcTBEHHOM
COOCTBEHHOCTH B COLIMAJIMCTUYECKOM TOCyJapcTBe. B Hero BXoAST MpakTUUYECKU BCSI 9KOHOMUKA, (DMHAHCHI
u T.14. [ToaToMy Kpyr mpaBoIipeeMcTBa OYeHb ITHUPOK.

B Oeknapaunn o cyBepeHuteTe YkpanHbl 1990 r. 6bi510 06bABAEHO, HTO «BECb 3KOHOMUYECKWUI 1 HAYy4YHO-TEXHUYECKNIA
noTeHumMan, Co30aHHbIN Ha TeppUTOPUN YKpaunHbl, IBASETCS COGCTBEHHOCTbIO ee Hapoda»'. TeM caMbiM OblIM NepeyepKHyThI
3akoHbl CCCP o0 npaBe cob6CTBEHHOCTU, HECMOTPS Ha To 4To YCCP npopgosikana octaBaTbCs ero yactbio. CyliectsoBaHme
006LLLEeCO03HOM, 06Le COBCTBEHHOCTM NPU3HABaNIOCh NNLLIbL 32 COBCTBEHHOCTLIO BHE Npenenos YkpaunHbl.

MHaye pelwancs Bonpoc apyrumm pecnybnunkamm. benopycckas CCP ob6bsiBuna co6CTBEHHOCTLIO Hapoaa 3emiio, ee

Heppa, Apyrve npupogHble pecypchbl Ha Tepputopun BCCP. B Jdeknapauun 0 rocynapcTBeHHOM cyBepeHutete PCHOCP
roBOPWJIOCH O NPaBe HapoAa Ha HaLMoHanbHOe 6oraTtcTBo Poccun.

B mpyrmx rocymapcrBaXx OCHOBHOM MAacCHB TOCYIApCTBEHHON COOCTBEHHOCTH COCTAaBIISICT MMYIIECTBO,
HCITOIb3yeMoe B O(PUIINATBHBIX HENISIX, TOCYIapCTBEHHBIC 30aHMS, CPEACTBA CBSI3M, My3¢H, BOCHHBIC 0a3bl 1
np.

B kavectBe o0OIIEro mpaBujia IEepexol TIOCYyJapCTBEHHOW COOCTBEHHOCTM OCYIIECTBsSETCS 0e3
KOMITIeHCAllUU, €CJIM CTOPOHBI HE JOTOBOPUINCH 00 MHOM (cT. 11).

Haub6osee mpocTo BOIIPOCH IPaBOIIPeeMCTBA PeIlaloTes P 00beIMHEHNH rocyaapcTB. CoOCTBEHHOCTh
O0BECIUHSIONINXCS TOCYIAPCTB IIEPEXOINUT K 00heIMHEHHOMY TOCYIapPCTBY.

s bonee CcIOXHBIX cllydaeB BeHcKass KOHBEHIIMS B Ka4eCTBE OCHOBHOIO CITOCO0A pelIeHUs IIpodiieM
MpaBOIIPEEMCTBA yKa3biBaeT B3aMMHOE COIJIALIEHHe U JIMIIbL B CIy4ae ero OTCYTCTBMS IIpeljiaraeT CBOU
npaBuia. Ilpu mepemaye 4YacTu TEPPUTOPUU TOCYIApPCTBAa HEABMXKMMAs COOCTBEHHOCTb TrOCYAapCTBa-
MpeaIeCTBEHHMKA, SIBJISIIONIAsACSI O0bEKTOM ITPaBOPEeMCTBA, IEPEXOIUT K TOCYIapCTBY-MPEeMHUKY. TaKou
K€ KaTeropuy IBMKMMAas COOCTBEHHOCTh TOCYIApCTBa-TIPEAIIECTBEHHUKA IIEPEXOAUT K TOCYAapCTBY-
MpeeMHNKY, €CTM OHa ObUIa CBA3aHA C OCSTCIBHOCTBIO TOCYIApCTBA-TIPEAIICCTBCHHUKA B OTHOIICHUU
nepenaBaemoit Teppuropun (cT. 14). K Takoil OBIKMMOI COOCTBEHHOCTH OTHOCATCSI ITOOBIDKHOIM COCTaB
>KEJIE3HBIX TOPOT, CaMOJIEThl, aBTOMOOWJIN U IPYre TPAHCIIOPTHBIE CPEJCTBA, CBSI3aHHBIE C TIepeaaBaeMoi
TeppuTopueii. K aToit XXe KaTeropuu OTHOCUTCSI U COOTBETCTBYIOILIEE OPYKUE.

Takue >xe mNpaBWia MNPUMEHSIOTCS W B JIPYTUX CIy4asx: MPW OTIOEIEHUW YacTU TEPPUTOPUU U
00pa3oBaHMM Ha HElM rocymapcTBa, a TakKKe IIpU paslesIeHUM rocymapcTBa. BoIpocHl pemraroTcs myTeM
CHennanbHbIX coramennit Tak, B 1993 1. Mexay ObBIIMMM col03HBIMHM pecryommkamMmu CCCP 6buto
3aKJII0YCHO COIVIANICHUE O pa3lIejicHNM MHBEHTAPHBIX MAapKOB IPY30BEIX BATOHOB M KOHTEHHEPOB OBIBIIIETO
MIIC CCCP u 006 X COBMECTHOM MCIIOJIb30BaHUU.

B cayyae pasnmeneHusi rocyiapcTBa BO3HMKAET BOIPOC O IMPABONPEEMCTBE B OTHOIIEHWU ABMXXKUMON U
HEeIBUXXMMOM COOCTBEHHOCTHM TIOCyIapcTBa-TIpeAllleCTBEHHMKAa 3a pyboexoMm. Takasg CcoOCTBEHHOCTb
MEepexXoJUuT K TroCyAapcTBaM-TIpeEMHUKAM <«B CHOpaBeMIMBBIX A0sIx» (cT. 18). IlpemycMarpuBaeTcs
BO3MOXKHOCTb CHPABELINBOI KOMICHCAIHH.

Crpanbl CHI 3akmounau B 1991 1. commamenne o coocrBeHHOCTH ObIBIIero CCCP 3a py6exom. Ilo
pemrennio CoBeTa raB rocygapctB CoapyxectBa or 20 Mapta 1992 r. 661 co3aH crielMalbHbBII OpraH —
KoMuccus 1o npaBonpeeMCTBY B OTHOIIIEHUM TOTOBOPOB, TOCYAApPCTBEHHBIX apXMBOB, IOCYyJapCTBEHHOM
coOCcTBeHHOCTH, a0JiroB M akTuBoB ObiBuiero CCCP. J[lesarenbHocTh Komuccum mnoarBepausa, 4To
chopMyIrMpoBaTh OOLIKME MpaBUia MTpaBOIIpeeMcTBa HEBO3MOXHO, U OHa ObuLla JUMKBUAMpoBaHa. B 1992 r.
3aKJIFOYCHO COTJIAIIICHNE O paclipeaesieHun Beeil cooctBeHHOCTH OBIBIIeTro CCCP 3a pydexxoM. B Hem ObIn
OIlpefe/IeHbl OOJMM B IIPOIEHTAaX IS KaXIOro YJYaCTHMKA, B COOTBETCTBMM C KOTOPBIMM JOJIKHA
pacrpenesiTbes yIoMsHyTasi cCOOCTBeHHOCTh. Ho 1 3T0 coraiiieHre He pernio OoJIbIIMHCTBA IPOOIeM.

B uensax mpaBoBoro obGecrieueHust cobcrBeHHocTH Poccuiickoit @enepaimn 3a pyoekoM YKa3om
Ipesunenta PP ot 8 despansg 1993 r. «O rocymapctBeHHOM cobctBeHHOCTH ObiBIIero Coro3a CCP 3a
pyoexxom» ObLIO ompeaeneHo, uTo Poccus Kak rocyaapctBo — mnpoaomxkatenb Coro3a CCP npuHuMaeT Ha
cebs Bce MpaBa Ha HEABMXKUMYIO U IBVXKMMYIO cOOCTBeHHOCTD ObiBIIero CCCP, Haxoasyrocs 3a pyoexom,



a TakKe BBIMTOJIHEHUE BCEX 0013aTeIbCTB, CBA3aHHBIX C MCIIOJb30BaHMEM 3TOM coOCcTBeHHOCTH!. Peakius
rnocjenoBana HesamemmureabHo. MUWJl YkpauHbl 3asiBUI, 4YTO JI0Oble OJTHOCTOPOHHHUE pEIIeHUs I10
oIpeeIeHIIO CBOero craryca Kak npompospkateiis CCCP nmporuBopeyar HopMaM MEXIYHApOIHOIO IpaBa 1
MPUBOJISAT K HAPYILIEHUIO TIPaB IPYyTUX rocyaapcTtB — cyobekToB GuiBiero CCCP2.

Bce 9TO cBumeTeNbCTBYEeT, 4YTO Haubojee BEpPHbIA NyTh — JABYCTOPOHHME COIJIAILIEHUS O
MPaBOIIPEEMCTBE, IT03BOJISIIONIME YUMUTHIBaTh CHEIU(UKY Kaxaoro ciaydas. VX 3HayeHUe HeCIyvailHO
MogYepKuBaeTcsd BeHCKMMI KOHBEHIIMSIMU O TIPAaBOIIPEEMCTBE.

B ciiyyae co3gaHus B pe3ysibTaTe JeKOJIOHU3ALUU HOBOTO HE3aBUCMMOIO TOCYIapCTBa K HEMY IIEPEXOAUT
BCS HEOBWXKMMAsi COOCTBEHHOCTh TIOCYIapCTBa-MpEAIIeCTBEHHUKA Ha ero Tteppuropuu. HeaBukumast
COOCTBEHHOCTb, IIpUHAIeXAllasi TEPPUTOPUMM HOBOIO TOCYIapCTBa M HAXOMSILAsICSA 3a €€ IMpelesiaMM,
MEePEXOIUT K IMOCIeTHEMY, €CJIM OHa CTajla COOCTBEHHOCTBIO IPEIIIECTBEHHIKA B IEPUO KOJIOHUAIBHOMN
3aBUCUMOCTH COOTBETCTBYIOIIEH TEPPUTOPUH.

WNHasg HemprmXmMas COOCTBEHHOCTh TOCYIAapCTBa-IPEIIIeCTBEHHNKA, HaXOIAIIasics 3a IpeaeaaMu
JAHHOI TEPPUTOPUHU, €CAU B ee 00pa30oBaHMM IMPUHUMAJA ydacTUe JAHHAS TEPPUTOPHUS, IMEPEXOIUT K
MIPEeEMHUKY B J0JI€, COOTBETCTBYIOLIEH BKIIaAy TEPPUTOPUL. «3a MpeaeaaMy JaHHOM TepPUTOPUM» O3HAYAET,
YTO CKa3aHHOE OTHOCUTCSI M K COOTBETCTBYIOILIEH COOCTBEHHOCTM Ha TEPPUTOPUM TOCYydapCTBa-
MpeAlIecTBeHHUKa. JIBMKMMash TOCYIApCTBEHHash COOCTBEHHOCTb, CBsA3aHHasi C JIEATEIbHOCThIO
rocyaapcTBa-IpeaIecTBEHHUKA B OTHOIICHUM TaHHO TEPPUTOPHH, TIEPEXOAMUT K TOCYIapCTBY-IIPEEMHUKY
(ct. 15).

IIpakTuka CBHIOETENLCTBYET, YTO ONTUMAJIBHBIM IIYTEM pPEIeHUsI BOIIPOCOB IIPABOIPEEMCTBA HOBBIX
HE3aBUCUMBIX TOCYJAPCTB TaKXe SIBJISETCSl IIyTh B3aMMHbLIX corjaiieHuii. IlpakTvka mOBOJIbHO Oorara:
Hampumep, corameHus Mexay @panuueit 1 Mapokko 1956 r., mexny Bennkobpuranueit u Coeppa-JleoHe
1961 r., Mmexny Benukobpuranueii u Smaiikoii 1962 .

5. TlpaBonpeeMCTBO B OTHOILIEHHH rOCYIAPCTBEHHBIX APXHUBOB

ApPXVBBI IPEICTABISIOT OOJBIIYIO IIEHHOCTh, M HE TOJBKO JJISI HAYYHBIX 1 KYJBTYPHBIX 1IeIei, HO U IS
OpraHusalMy TocymapcTBa, s ero OJjaromosyuus. ['ocymapcTBO IpeAcCTaBisieT €AUHCTBO ITPOIILIOrO,
HacTosmero u Oyayuiero. BeHckas koHBeHuus 1983 r. 3aKOHOMEpPHO TMOCBSTWJA CHELHUATIBHYIO YacTh
apXuBaM.

[IpemMeToM mpaBOIIpeeMCTBA SIBIISIIOTCS TOCYJAPCTBEHHBIE APXHMBBI roCyAapcTBa-nmpeamecTseHanka. [log
S5TUM TIOHMMAETCSI COBOKYMHOCTb IOKYMEHTOB JII000i IAaBHOCTH, ITPOM3BEICHHBIX WM IIPUOOPETEHHBIX
MPEIIECTBEHHUKOM, KOTOpble MPUHAIIEXKAT €My COINIACHO €ro BHYTPEHHEMY IIpaBy U XpaHSTcS uM. B
KayecTBe 00l1ero npaspuja nepexo apXMBOB He COMPOBOXKAAETCS KoMIleHcauueh (cT. 23).

IIpaBorpeeMCTBO He KacaeTcsl apXWBOB, KOTOpEIC HAaXONSATCI Ha TEPPUTOPUM IIpeNIIeCTBEHHWKA, HO
MPUHAUIEXXAaT TPETheMy TOCYHapCTBY COINIACHO BHYTPEHHEMY IIpaBy TOCydapcTBa-TIpeAIIeCTBEHHUKA (CT.
24). JlymaeTrcs, 9TO W apXWBBI, IIPHHAUICXAIINE TPEThUM CTpaHAM B COOTBETCTBHU C MEXIYHApOITHBIM
MpaBOM, TakxXe HE MOTYT OBITh IIPEIMETOM IIpaBolpeeMcTBa. B ciayyae uX Iepemadyd ToOCyIapCTBO-
MPEIIECTBEHHUK HECET MEXXIYHAPOIHO-TIPAaBOBYIO OTBETCTBEHHOCTb.

OTU BONIPOCHI UMEIOT CYLIECTBEHHOE 3HaUYeHue M1 Poccuu, B KOTOPOil HaXOASATCS apXUBbl HEKOTOPBIX
CTpaH, 3axBaye€HHble TUTAEpOBCKOii I'epmaHueit, a nmocie ee nopaxeHusi BoiBe3eHHble B CCCP. OcHOBBI
3akoHomareabctBa P® 00 apxmBHOM oHme P® um apxumBax 3ampemialoT BBIBO3 JOKYMEHTOB W3
TOCYyIapCTBEeHHBIX apXMBOB. BmecTe ¢ TeM IpeayCMOTPEHO, YTO €CIM IJOTOBOPOM YCTAHOBJICHBI WHBIC
MpaBuia, TO MPUMEHSIOTCS IpaBuia goropopa (ct. 25). Takue 1OoroBopbl U3BECTHBI, HATIpUMEDP COTJallleHUe
¢ @paHLKeil 0 BO3BpallleHUY apX1BOB.

KoHBeHIIMs 3akpenuia TPpUHIUI COXPAHEHHS IEJOCTHOCTH TOCYIapCTBEHHbBIX apXUBHBIX (POHIOB. DTOT
MPWHIIUIT Hallle BortolneHre B CorjlallieHu! O IMPaBOIIPEEeMCTBE B OTHOIIICHUH TOCYIapCTBEHHBIX apXHUBOB
obiBiero CCCP, szakmoueHHoM B pamMkax CHI B 1992 r.! Mcxoms M3 NpUHIUIA IEJOCTHOCTH WU
HEIEeIMMOCTH apXWBHBIX (DOHIOB, YUYACTHMKU He OyOyT IIpeTeHmoBaTh Ha (DOHIBI, 00pa3oBaBIIMECS B
pe3ynbTare OesTeIbHOCTH BBICIIMX TOCYIapCTBEHHBIX CTPYKTYp ObIBIIMX Poccuiickoit mmmnepun u CCCP,
KOTOPBIE XpaHSITCS «3a IpeAeiaMu UX Tepputopun» (cT. 1).

OOHOBpPEMEHHO YYAaCTHUKM B3aMMHO MPU3HAIM IEepexo] IOA WX IOPUCIUKIIMIO TOCYAapCTBEHHBIX
apXMBOB, BKJIOYas apXvBbl OOIIECOIO3HOTO YPOBHS, HAaXOIdIIMecs Ha UX Tepputopuud (cT. 2).
CrieoBaTeIbHO, pa3esl apXuBOB MPOU3BENEH M0 HanboJjiee MPOCTOMY KPUTEPUIO — TeppUTOpUaibHOMY. B
9TOM CBETEe MCTOJIKOBAH Y IMIPUHIINII IIEJIOCTHOCTH (DOHIIOB.

IIpn 00BeIMHEHNN TOCYIAPCTB apXWBBI IEPEXOmAT K OOBEOIMHECHHOMY rocymapcTBy. s BceX MHBIX
CyJyaeB YCTAaHOBJICHBI MPAKTMYECKM OOIIME OCHOBHBIE TIIpaBwiIa. YacTh apXuMBOB TIoOCydapcTBa-
MpeIIIeCTBEHHNKA, KOTOpas MOJDKHA HAXOMMThCSl Ha TePPUTOPUMM TOCydapcTBa-IpeeMHUKa B MHTepecax
HOPMAaJIbHOTO YIIpaBJIEHMSI €r0 TEPPUTOpMEl, MEepPexXOoAUT K ITOMYy IpeeMHUKy. [lepexomutr Takxke 4yacTb
apXWBOB, UMEIOIIAs HEITOCPEACTBEHHOE OTHOIIIEHNE K TEPPUTOPHUH TIPEEMHUKA.



IIpenmrecTBEeHHNWK O00sI3aH  MPENOCTaBUTh IIPEEMHUKY CBEICHMS, KacalIluecs ero IIpaBa Ha
TepPUTOPHIO, OIPEICIISAIONINEG €T0 TPAHUIIBI, a TaKXKe Te, KOTOpPhle HEOOXOOMMBI IS BBISICHEHHUSI CMBICIA
MOKYMEHTOB M3 IIEPeJaHHOIO apX1uBa. DTO BaXXHOE ITOJIOXEHNE He HAILIo oTpaxeHus B CoraileHuyu MexXIy
crpaHamu CHT', HO gyMaeTcs1, UTo OHO IpearioyiaraeTcs ¢ y94eToMm liesieit u mpuHuunoB YcraBa CHI.

6. IIpaBompeeMCTBO B OTHOIIEHHH rOCYIAPCTBEHHBIX J0JT0B

Benckast konBeH1us 1983 1. KacaeTcs JUILb TOCYTApPCTBEHHBIX IOJTOB, K KOTOPHIM OTHECEHBI JTIOOBIC
¢UHAHCOBBIE  O0S3aTEIbCTBA TOCYyIApCTBA-IIPEAIIECTBEHHMKA B  OTHOIIEHUM JAPYroro CyobeKTa
MEXIyHapOAHOro IpaBa, BO3HMKIINE B COOTBETCTBUM C MEXIyHapOIHBIM IpaBoM. BHe 3TOro ocraroorcs
3HAYUTEJbHbIE 00acT (DUHAHCOBBIX 00S3aTEJLCTB TOCYIApPCTBa, MOJTM TOCYIapcTBAa B OTHOIIEHWH
GU3NUECKNX W IOPUANYESCKUX JIUII 32 PyOeKOM M Ha TEPPUTOPUM TocydapcTBa. MexXOy TeM W TaKue TOJTH
SIBJISIIOTCSI IIPEIMETOM IIPABOIIPEEMCTBA.

OcHOBHBI pelleHus podiaeMbl BHyTpeHHero pojra ObiBiiero CCCP Obutn onpeaeneHbl crielaabHbIM
conmamenueM 1992 r.! YyacTHMKM TIpUHSIM Ha cebs1 00s3aTebCTBA 110 IMOTAIEHUIO TOCYIapCTBEHHOTO
nmonra CCCP mepen HaceleHMEM B CyMMax IPONOPLUMOHAIBHO OCTaTKy 3ad0/DKEHHOCTM, YMCIAIIEcs Ha
banaHcax yupexaenuii Coepoanka CCCP Ha TeppUTOpUHU KaXKIIOTO U3 HUX.

Yro xe KacaeTcs ocTaibHOI YacTu 3an0/keHHOCTH (I'ocbanky CCCP, I'occtpaxy CCCP u no apyrum
COCTABJISIIOLIMM BHYTPEHHErO J0Jjra), TO pacOpelelieHHue €€ pelIeHO OCYLIECTBUTb MCXOAsl U3
COOTBETCTBYIOILIEH JOJM KaXIOro y4aCcTHMKA B IPOM3BEICHHOM HALIMOHAJBHOM JOXO/€ M UCIIOJIb30BaHHOM
00beMe KaluTaJbHbIX BIOXEHUIM U3 COI03HOTO OIOIKETA.

B xauecTBe ob1iero npuHiuia BeHckas KOHBEHIMS yTBepauiia npaBuio: «[IpaBolpeeMcTBO rocy1apcTB
KaK TaKOBOE He 3aTparvBaeT IpaB U 0043aTeIbCTB KPeAUTOpOB» (CT. 36). MHaue roBops, MpaBoOIIPeeMCTBO,
3a UCKJTIOUEHUEM OCOOBIX ClTyyaeB, He HAHOCUT yIllep0Oa IpaBaM TeX, KTO TPeI0CTaBIIT KPEIUT.

J71s1 Bcex cityyaeB IPaBOIIPEEMCTBA YCTAHOBIIEHO OOllee IIPaBUJIO: AOJIT TOCYAapCTBa-MIPEIleCTBEHHUKA
IepeXOIUT K IpeeMHUKAM B CIIPaBEIMBOI J0Jie, ONpeAeseMOi Ha OCHOBE ydeTa MMYILECTBa, MpaB U
HMHTEPECOB, KOTOPHIC MEPEXOIAT K COOTBETCTBYIOLIEMY IIPEEMHUKY B CBSI3M C JAHHBIM IOCYAapCTBEHHBIM
ITOJITOM.

Mexnay OBIBIIMMH COIO3HBIMU COBETCKUMU PECITyOJIMKAMM OB 3aKJIIOUEH PSI MHOTOCTOPOHHUX W
JIBYCTOPOHHUX COTJIAIIEHUIA OTHOCUTEIBHO MPaBOPEeeMCTBa B OTHOLIEHU M rocyaapcTBeHHoro nojira CCCP.
OCHOBHBIM M3 HHUX ObI MHOTOCTOPOHHMII HOTOBOP O MPABOIPEEMCTBE B OTHOIIEHUM BHELIHETO
rocymapctBeHHoro goiara u aktuBoB CCCP 1991 1., KOTOphIii oOIpeaeNus IIOHSATHE BHEIIHETro
roCyIapCTBEHHOIO Jojra M akThuBoB. OJHAKO pEUIMTh MpoO0JeMy Ha OCHOBE IPOIOPLUOHAILHOIO
pacripenesieHus A0Jra He yaauioch.

HeyperynmpoBaHHOCTE TTPOOJIEMBI OTPULIATEIEHO CKa3bIBAIACh HA Pa3BUTUH (PUHAHCOBBIX OTHOIICHUIM
C MHOCTPaHHBIMU TOCYJapCTBAMM M MEXIYHApOIHBIMU opranu3aumsiMu. Mcxonst u3 atoro, Poccus B 1993 1.
MpeIOXUIA paadKadbHOE pELIEHHe, Ha OCHOBE IIPUHIMUIIOB KOTOPOrO IMIPEMIarajoch 3aKII04YUTh
IByCTOPOHHUE coriamieHus. B mocraHopnenuun I[IpaButenbctBa P® or 17 Masg 1993 r. 3TU NpMHLUIILI
M3JIOXKEHBI CIeAyloluM o0pa3oM. Jloiau OBIBIIMX COIO3HBIX PECIyOIMK OIPEHC/ISIIOTCS C  YY4EeTOM
¢aKTUYECKOro KoJIMYecTBa rocymapctB, mnoamnucaBmux dorosop 1991 r. CrnemoBareibHO, O0Js AOJra
HEyJYacTBYIOIIIMX TOCYIAPCTB IepepacrpenesisseTcs MeXmy ydyacTHUKamMu. Pecrydnmuku mepenaior Poccum
00s13aTeNIBCTBA IO BEITIIATE JOJIM 3TUX TOCYIapcTB. B Iieisax KoMIleHcallnn peciyoiInKu TepenaioT Poccun
cBou nosiv B aktuBax ObiBirero CCCP.

Oco0blii pezknuM ycTaHOB/IEeH BeHckoil KOHBeHLIMEH TSI 00pa30BaBIIETOCs B Pe3y/IbTaTe JeKOJOHU3ALNN
HOBOI'O HE3aBMCUMOTO rocymapcTBa. Hukakoil rocygapCTBeHHBII JOJT rocydapcTBa-IpeallieCTBEeHHUKA He
nepexomut K Hemy. MHOI MOPSITOK MOXET OBbITh YCTAHOBJIEH TOJBKO ITyTEM B3aMMHOIO COIJIAIlICHUs,
3aKJIIOYEHHOTO C YYETOM CBSI3M MEXIY JOJTOM TIPEeNIeCTBEHHUKA, OTHOCSIIIMMCS K €ro JesITeJIbHOCTA Ha
TepPUTOPUU, KOTOpast SIBISIETCS OOBEKTOM IIPABOIPEEMCTBA, M MMYIIECTBOM, IIpaBaMM W WHTepecaMmu,
KOTOpbIE TIEPEXOAAT K HOBOMY FOCYIapCTIBY.

CiefyeT 3aMETHTh, YTO HOBOE HE3aBHCHMMOE FOCYAapCTBO OOpETAaeT CBOM IIpaBa Ha TEPPUTOPUIO HE B
pesyibTaTe IpaBolpeeMcTBa. Helb3sl IepenaTh CyBepeHHbIE IpaBa, He oOiamas umu. HUKTO He MoXeT
nepenaTh MpaB OoJiblle, YeM caM UMeeT (nemo plus juris transfere potest, quam ipse habef). Mexiay TeM IO
KoHBeHIIMM TTo/yyaeTcsi MMEHHO Tak: «TeppuTopuss — 0OBeKT IpaBomnpeeMcTBa». Ha camom nene
CYBEPEHMTET Hall TEPPUTOPHUEI BOBHUKAET B pE3yJIbTaTe peau3aluy IpaBa Ha CaMoOoTIpeie/IeHUE.
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I'nasa XII. Hacenenne rocynapcrsa

§ 1. Hacenenne 1 Hapo B MeXKIYHAPOJIHOM NpaBe

Kak yxe TOBOPMIIOCH, TOCYZApCTBO ITOHMMAETCS B MEXIYHAPOTHOM IIpaBe KaK EIWHCTBO Tpex
3JIEMEHTOB: HACEJICHWE, TePPUTOPHUs, BIacTh. IIpw 3TOM B IPOIIIOM HACEJICHHME paccMaTPUBAJIOCh KakK
MPUIATOK TEPPUTOPUU, YTO CKa3bIBAJIOCh Ha €ro CTaTyce, Ha IIpaBaX COCTAaBJISAIOIIMX ero juil. I[lom
HACeJIeHHeM TIOHMMAIOTCS BCE JIMIlA, HAXONSIIMECS Ha TEPPUTOPUM TOCYNApCTBA, HE3aBUCUMO OT HX
MpaBOBOIO CTaTyca, T.e. IpaxiaaHe, Jula 0e3 rpaXXIaHCTBa, MHOCTPAHIIbI, JIMLIA, 001aai0l1e HECKOJbKUMU
rpaxaaHcTBaMu, U Ap. Hapsiny ¢ MOHATHEM «HaceJIeHWe» MEXIYHApOAHOE MpPaBO MCITOJb3YeT IOHSTHE
Hapoa!. Hapon o6pa3yioT rpaxkaaHe JaHHOI'O rocyaapcTBa.

Craryc HaceleHMS W Hapoma pa3inmiyeH. Bce HaceleHmMe 00MagaeT OCHOBHBIMH —ITpaBaMHu,
MPEeIyCMOTPEHHBIMUA ~ MEXIYHApOAHBIM mpaBoM. [IpuHIMO yBaxkeHUsI TIIpaB deJioBeKa OOsS3bIBaeT
rocymapcTbBa yBaxaTh ITpaBa 4eJoBeKa B OTHOIIEHMM BCeX JIMI[ Ha ero Tepputopuu. B MexayHapogHoM
MMaKTe O TPaXIAHCKUX M MOJUTUYECKUX MpaBax 1966 r. roBOPUTCS, YTO KaXKI0€ YUaCTBYIOIIEE «IOCYIapCTBO
00s13yeTcsl yBaxkaTh U 00ecIieurBaTh BCEM HAXOASIIMMCSI Ha €ro TEPPUTOPUU WU TOJ €r0 IOPUCAUKILINEH
JIMIIaM TIpaBa, IIpU3HAHHBIE HACTOSIITNUM [1akToM...» (cT. 2). Ho TOBKO rpaXXmaHMH UMEeT IIPaBO IPUHUMATD
yJacThie B BEOECHHU TrocymapcTBeHHBIX ned (cT. 25). CoOTBETCTBEHHO, IIPaBOM Ha CaMOOIIPEICICHIUE
obiamaeT He HaceJieHue, a Hapo/, 4To siBHO cieayeT u3 YctaBa OOH u npyrux MexmyHapogHbIX akToB. Bee
HapoAbl MMEIOT IPaBO CBOOOMHO OIpedesaTh 0e3 BMelllaTeIbCTBa M3BHE CBOM IMOJIUTUYECKUI CTaTyc U
OCYILECTBJISITH CBO€ 9KOHOMUUYECKOE, COIIMATbHOE U KYJbTYpHOE pa3BUTHE, U KaXI0e roCcyIapCcTBO 00s13aHO
yBaxaTb 3TO mpaBo. Kaxnoe rocymapcTBo 0053aHO BO3IEPXKUBATHCS OT KAKUX-JIMOO HACWJIBCTBEHHBIX
IEeUCTBUI, TUIIAIONINX HApOIbl MX IIpaBa Ha caMOOIIpeIe/ieHIe, CBOOOIY 1 He3aBUCHMOCTb.

IIpu3HaHMe 3a HAPOIOM BEICIIETO IIpaBa CAMOCTOSITEJIEHO PelllaTh CBOIO CYIBOY SIBIIAETCS XapaKTepHOM
YEepTO COBPEMEHHOIO MEXIYHAPOAHOTO TpaBa M OOCTMXKEHHUEM YEJOBEUYECKOM LMBUJIM3ALIMU.
MexayHapoaHoe MpaBo 3allyillaeT MpaBa U MHTEPEChl HAapola He TOJbKO HEMOCPENCTBEHHO, HO U Yepe3
rocynapctBo. OHO 3alpelaer IpUMMeHEeHUe CUJIbl WM YIPO3y CUJION, BMEIIaTeIbCTBO BO BHYTPEHHUE JIeJia 1
Jp. OcTaHOBUMCS TeNepb Ha Pa3IMYHBIX KATETOPUSIX JIUIL, 00pa3yoIIuX HaceJleHue TocyaapcTna.

§ 2. I'paxxgaHCcTBO

1. IlonsTue rpaxIaHCTBa

I'paxmaHCTBO MpeAcTaBSIET COOOW TMPaBOBYIO CBsI3b Ye€JOBEKAa C TOCYIapCTBOM, OMNpPEAEsIOLIyIO
B3aMMHbIE MpaBa U 00s13aHHOCTH.

B npuBeneHHOM ornpeaeeHU MogYepKMBAETCs HaTMuMe B3aMMHBIX MPaB U 00s13aHHOCTEN y UyesloBeKa 1
rocymapctBa. B pesyiabTaTe OHO NPMHUMINAIBHO OTIMYACTCS OT paHee IPUHSITOrO OMpeaeIeHMS
rpaXXJaHCTBa KaK MPUHAIJIEXKHOCTU 4YeJoBeKa K rocyaapctBy. HoBoe moHMMaHME TpaxkJIaHCTBa HalLIO
OTpaXeHHe B 3aKOHONATEJIbCTBE M MEXIYHAPOAHOW TMpakKTHUKe, BKIo4as cymeOHywo!. B 3akoHe o
rpaxknanctBe Poccuiickoit @enepanum 2002 1. rpaxknanctBo PD ompesessgercst Kak «yCTOWUYMBasI paBoBast
cBs13b Jmia ¢ Poccwmiickoit @Denmepanmeii, BbIpaXKarolascsi B COBOKYITHOCTM WX B3aMMHBIX IIpaB U
o6s13arHOCTeN» (CT. 3). B [Nocranosnenun Koncturymmonnoro Cyna P® ot 20 nexabpst 1995 r. roBopurcs:
«I'paxganuH u rocygapctBo B Poccuiickoit @enepaliny CBI3aHbl B3AUMHBIMM IIpaBaMU, OTBETCTBEHHOCTHIO
U 00s13aHHOCTSIMU»2. BoJjiee Toro, peub UIET O ITpaBe Ha rPaXXaaHCTBO>,

B meMokpaTHyecKoM rocyaapcTBe I'pa’kIaHCTBO IPEACTaBISIET COOO CBOEro pojaa WIEHCTBO, Haolliee
MpaBO Y4acTBOBaTb B YIpPaBJIEHUU TOCYAApCTBOM M oOecreuuBalollee TpakdaHWHY TapaHTUIO €TrOo MpasB.
OreyecTBeHHAs] HayKa yaeauiia TpaXkIaHCTBY 3HAYNTeIbHOe BHMMaHMe. ClemyeT IpeXIe BCero YIIOMSIHYTh
pa6orsr O.U. Tuynosa u C.B. UepunueHko*.

TepMUH rpaXpaHCTBO MPOU30LeNn OT CNOB «FOPOA4», «rOpPOXaHuH». B aHrnunckom asbike — city — citizenship. B
HEMELKOM si3blke Berger — 9T0 He TONbKO rpaxaaHuH, HO U ropoackoi xuntens. O6bsCHEHNE BUAUTCS B TOM, YTO NepBble
pecrly6n|/||<|/| 3anMMCTBOBa/IM ONbIT CaMOynpaB/IAOLWNXCA rOpoa0B.

B HacTosiLee BpeMs B JOKYMEHTax AJ1 0003Ha4YeHMs rpaxaaHCcTBa NCNonb3yeTca UHOW TepMuH — nationality (aHrn.),
nationalite (bp.), nazionalita (utan.). OH NOHMMaeTCs Kak NPUHALNEXHOCTb K rocyaapcTsy. [leno B ToM, YTO TEPMUH nation B
MHOCTPaHHbIX A3blkax (aHMIMNCKOM, GPaHLYy3CKOM U Ap.) 03HAYAET HEe «HALMOHANIbHOCTb» B 3THUYECKOM CMbICE, KakK 3TO

MMeeT MeCTO B PYCCKOM $I3bIKe, a «HaLmsi», «HapoA», «roCyAapCTBO» B OOLLECTBEHHO-MONUTUYECKOM CMbICse. B Hemeukom
A3bIKe 3TO NOHMMaHMEe BbipaxeHo bykBanbHo — Staatsangehurigkeit — rocynapcTBeHHas NPUHaANEXHOCTb.

Kpome rpaxmaHcTBa ynoTpebiisieTcss TepMUH MOANAHCTBO. PaHee oH vcmosib3oBasics I71s1 0003HAUYEHUS
MPUHAIUIEXXHOCTH K MoHapxuu. [Ipu 3ToM B psime MoHapxuii (Hampumep, B bensrun, Wcnanum,



Hunepnannax) naHHBIM TEPMUH B KOHCTUTYIIMSIX U 3aKOHOIATEILCTBE BOOOIIE HE MPUMEHSIETCS U 3aMEHEeH
TEPMHUHOM <«TPaxKIaHCTBO».

B MupoBoii nTepatype, 3aKOHOJATEIbCTBE TOCYIAPCTB U B MEXKAYHAPOAHOI MPaKTUKe MPUHSIT TEPMUH
IPaxIancTBo Iopuamdyeckoro Jmma. B coorBerctBuum ¢ Komekcom o rpaxmaHcTBe Typuuy TepMHUH
«TpaXIaHWH» O3HAYaeT TaKXKe «BCE IOPUIMYECKUE JULA WJIM aCCOIMAllMM, CTATYyC KOTOPBIX B KayecTBE
TaKOBBIX OCHOBAH Ha HaXOMISIIEMCS B CHJIE 3aKOHE TypIInn».

B orTeuyecTBeHHOI JMTEpaType WCHOJIB3yeTCS TEePMUH HAINMOHAJIBHOCTb IOpuandeckoro juma. «Iloxm
HAllMOHAJIBbHOCTHIO IOpUAMYECKOTO Jjulia, — numer M.M. borycnaBckuii, — TOHMMAaeTcsl €ro
MPUHAJIEXHOCTD K OIpeaeeHHOMY IpaXIaHCTBY». MIHBIMU cIl0BaMu, pedb UAET O TOM Ke IIPABOBOI CBSI3H,
KOTOpas B cIyvyae ¢ MHIMBUAOM MMeHyeTcs rpaxaaHcTBoM. Co3HaBast 3To, M.M. BorycinaBckuii otMeuaer,
YTO TEPMMH IPUMEHSIETCS YCIOBHO, «B MHOM CMBICJIE, YeM OH IIPUMEHSITCS K TpaxKaaHam» !,

B cuny cBoero craryca rpaxknaHuH ITOJIb3YeTCsl BCEMM TTpaBaMu, TIPeIyCMOTPEHHBIMU 3aKOHOM, M HECET
COOTBETCTBYIOIIIME 00si3aTeNbcTBa. [ocymapcTBo obecrmeunBaeT IIpaBa TIpaXAaHMHA U KOHTPOJUPYET
BBITIOJTHEHYE IM CBOMX O0SI3aHHOCTEIA.

Haxonsich 3a pyOexoMm, IpaxgaHWH 00s13aH cOOJIIoJaTh OIpeesieHHbIe 3aKOHbI CBOETO TroCylapcTBa,
rmociieAHee OOeCIeunBacT €My OMIIOMAaTHYECKYI0 3aluTy. MHOTHME IOTOBOPHI IIPEayCMAaTPHBAIOT
MpeaoCcTaBIeHNE IPaXKIaHaM yJacTBYIOIIUX FOCYIapCTB OINpPeaeIeHHbIX ITPaB U JIbIOT.

B HEKOTOPBIX cTpaHaX CYIIECTBYIOT Pa3IMYHbIC BUABI IpaxkaaHcTBa. B Humepiaanmax nuiia, poavBIIrecs
B TOJUIAHACKMX BIaJIeHUSIX (T. €. B KOJOHMSIX), 00J1aaloT CTaTyCOM TOJUTAHICKWX MOIAHHBIX B OTJINYUE OT
MTOJTHONIPABHBIX TpaXIaH, HUAEPIaHOLeB. AHAIOTMIHOE ITOJOXEeHNE CYIIeCTBYeT U B Benukoopurannu. B
HeKoTOphIX ¢emepamusx, Hampumep B CIIA, moMumo denepaabHOro rpaxgaHCTBa CYIIECTBYET U
rpaxXgaHcTBO cyobekToB. A B IlBeiiliapuu Kpome ¢eaepalbHOTO TIpaXIaHCTBA MMEIOTCS TpakIaHCTBa
KaHTOHA U O0IIMHBI. B MeXIyHapoaHOM IJIaHe CYIIECTBYET TOJBbKO dheaepalbHOE rpaXk1aHCTBO.

I'paxnanctBo cyobektoB Denepamuu cymectByer M B Poccum. Takoe TpaXmaHCTBO HOCHUT
BHYTPUTOCYIAaPCTBEHHBIII XapakTep, O3Hauyas ITPaBOBYIO CBsI3b 4YeJIOBEKAa C COOTBETCTBYIOIIEH YacThiO
rocyaapctBa. MexXayHapOIHOIO 3HAYEHMS OHO JIMILIEHO! .

HoBbIM HMHCTUTYTOM SBJSIETCS TPaXkKIAHCTBO HHTETPAMOHHOTO COI03a TOCYJapcTB. MaacTpUXTCKUIA
noroBop o6 yupexaeHun EBpomneiickoro corosa 1992 r. mpenycmarpuBaeT rpaxkaaHcTBo Coro3a Iisl rpaxkiaaH
rocymapcTB-uieHoB?. ['paxkmaHCTBO oO3HayaeT CBI3b ¢ rocygapcTBoM. Coio3 He SBIsSETCS Aaxke
koH(peneparueii. [ToaroMy B TaHHOM ciiyyae pedb MAET O TpakaaHCTBe ocoboro poxa. I'paxmanuH Corosza
00J1a/1aeT MpaBoOM CBOOOIHOTO TIEPENBIKEHUS U MPEObIBAaHUS B TIpelieax TepPUTOPUM TOCYyIapCTB-UJIeHOB.
OH MoXeT u30MpaTh W OBITh M30PAaHHBIM B MECTHBIC OpraHbI BiacTu. B memom rpaxmaHctBo Coro3a mMeer
BHYTPMCOIO3HOE, a HE MEXIyHapoaHOe 3HaueHWe. B MexXmyHapomHOM IIIaHE YYMTBIBACTCSl JIUIIb
IrPaXIaHCTBO COOTBETCTBYIOIIETO rocymapcTBa-wieHa. Ha 3To mosoxkeHue He BIMSET U TO OOCTOSATEIbCTBO,
yTo rpaxnaHuH Coro3a UMeeT MpaBo Ha AMIIJIOMATUYECKYIO 3alUTy CO CTOPOHBI JJI000r0 rocyaapcTBa-uaeHa
B CTpaHe, Te ero rocyaapctBo He npencrasieHo (ct. 20). [To cornamnieHnio rocyqapcTB Takas 3alliTa MOXET
TPEIOCTABIATHCSI 0€3 BCSIKOTO COI03HOTO rpakaaHcTBa. M B TOM M B IpyroM ciiydae HeoOXOIUMO TOJTyIUTh
Ha 3TO coIJlache CTpaHBbl IpeOBIBaHMSA. DTa MOAeNb IpaxmaHcTBa BocupuHsaTa CorosoM bemopyccum m
Poccun®. Kaxnplil rpaxkIaHVH Y4aCTBYIOLIMX TOCYIAPCTB «SBJSIETCA ONHOBPEMEHHO IpaxaaHnuHoM Corosar.
I'paxkmanun Coro3a ob1amaeT mpaBoM Ha CBOOOIHOE MEPEABUKEHNE U TIOCTOSTHHOE MPOXMBAHKUE B IIpeaeiax
TepPUTOPUU YIacCTHUKOB. IToCTOSIHHOE NMpoXUBaHUE B JPYrOM TOCyAapCTBe AAaeT MpaBo U30UpPATh U ObITh
M30paHHBIM B OpraHbl MECTHOTO camMoyTpaByieHus. [IpenycMOTpeHO 1 TIpaBo Ha TUTUIOMATUIECKYIO 3alUTy
B TPETbEH CTpaHe.

2. TIpaBoBoe peryimpoBaHHe IPAXKIAHCTBA

Ha mpoTsokeHMM MCTOpMHM IIPaBOBOE PETYIMPOBAaHWE TPaXkTAHCTBA OBIIO YMCTO BHYTPEHHUM ICJIIOM
rocygapcrtBa. M ceromHsi BHYTpeHHeMY IIpaBy IpMHAIJIEXUT B 3TOM [JaBHas pojb. B cuiay cBoero
BEPXOBEHCTBA TIOCYIapCTBO YCTAHABIMBAET IIpaBa TIpaXKJaHWHA, IIOPSIJAOK IIPUOOPETEHUSI M YTPATh
rpaxkIaHCTBA.

B Haie BpeMst pacTeT poJsib MEXIYHAPOIHOTO TpaBa B ONPEAeJIeHUM MpaB I'paxkaaHWHa. DTO OTHOCUTCS
MpeXae BCEero K HopMaM O IpaBaxX YeJOBeKa M O IOPMCAUKIMM TocymapcTB. IlepBoil JIacTOYKON B 3TOM
OTHOIIIEHUHU SIBUJIACH ellle ['aarckast KOHBEHIIMS O HEKOTOPBIX BOIIPOCAX, OTHOCSIINXCST K KOJITU3UH 3aKOHOB
o rpaxmaHcTBe, 1930 . B Hel TOBOPWMIIOCH, YTO 3aKOHBI O TPAXTAHCTBE MPU3HAIOTCS IPYTHMU
rocyaapcTBaMu JIMIIb «B TOW Mepe, B KaKOM OHM COOTBETCTBYIOT MEXIYHAPOAHBIM KOHBEHIIUSIM,
MEXIYHApOAHBIM OOBIYAasIM M OOILEeNPU3HAHHBIM MPUHLMIAM IIpaBa B OTHOLICHWM IpaxkIaHCTBa». DTO
MOJIOXKeHHE ObLTO moaTBepxkaAcHO MexayHaponubiM Cymom OOH B penienuu no aeay Horre6oma 1955 r.!

IMpuHIMNUMaabHO HOBBIN IIar ObUT coenaH BceoOuieit meknapauueit mpaB yenoBeka 1948 r., kortopas
MPOBO3IJIacKjIa TPaBO KaXIOTO YeloBeKa Ha TPaXIaHCTBO. DTO BOBCE HE O3HAYaeT IpaBa TpeOOBaTh
MpeAOCTaBIeHNUsI IPAaXIAHCTBa Y KOHKPETHOTO rocyaapcTsa. [J1aBHOE COCTOMT B TOM, YTO HUKTO HE MOXET



OBbITb MPOM3BOJBHO JIMIIEH CBOETO rpaXJAaHCTBa WM IpaBa M3MEHUTh CBOe TIpaxaaHcTBo (cT. 15). B
Koncrutyuuu P® ckazano, uro rpaxmgaHuH P® «He MOXeT ObITh JIMIIEH CBOETO IrpakKJaHCTBA WIK IpaBa
U3MEHUTH €T0» (4. 3 CT. 6).

[MepBbIM MEXTYHAPOTHO-MIPABOBBIM aKTOM, KOAMU(DUILIMPOBABIINM MPUHIUAIBl U HOPMbI, OTHOCSIIIIUECS
K IpaxaaHCTBY, siBUIach EBporeiickas KOHBeHIUS O rpaxaaHcTse, npuHstas Coserom Esporibl B 1997 r.2
IIpexne Bcero 3amedy, 4To TOJOXKEeHUsT KOHBEHIMM He SIBIISIOTCS CAMOMCIIOJHMMBIMHU. [ocymapcTBa
JIOJDKHBI TIPUBECTA CBOE BHYTPEHHEE IIPaBO B COOTBETCTBHE C €¢ MNPUHIWIIAMUA W HopMamu (cT. 1).
KoHBeHIIMsT mOOYepKMBaeT B3aMMHOCTb IIPABOOTHOLLIEHMSI TIpaxaaHCTBA. «...B memax, xacaroiuxcs
IPpaXIaHCTBa, BO BHMMAaHUE [OOJDKHBI NPMHUMATHLCS 3aKOHHbIE HHTEPEChl KaK TOCYIapCTB, TaK U
UHIUBUAOB». [loATBepxKIaeTcs MpaBo Ha IpaxaaHcTBO. [IpeanucriBaeTcst u30erath 6e3rpaXxaaHCTBa.

OCHOBHBIMM aKTaMH IO BompocaM rpaxaaHcTBa B Poccum sBistiorcst Koncrurynust u @enepaibHblid
3aKOH o TpaxmaHcTtBe Poccuiickoit @enmepanuu 2002 r. B 1mesoM OHM OTBEYalOT MEXIyHApOIHBIM
cragmaptaM. CorracHo Koncrurymuum, rpaxmgaHcTBo Poccum «aprobperaercss W IpeKpalnaeTcs B
COOTBETCTBUM C (pelepaibHbIM 3aKOHOM, SIBJISIETCS €OUHBIM M PaBHBIM HE3aBUCMMO OT OCHOBAHMUIA
npuobpereHus» (4. 1 cT. 6).

3. IlpmoOpereHue rpaxkaaHCcTBa

Cy1uiecTByeT ABa OCHOBHBIX CIIOCO0a MPHUOOPETeHNUS TPakIaHCTBa — MePBOHAYAIbHBINA U IPOU3BOIHBINA.
IlepBBIiT — TIpHOOpeTeHUE TpaxXmaHcTBa IIpu poxneHun (pmmamus). Bropoit — mpuobOpereHme
rpaXJaHCTBa MOCJE poXAeHUs (HaTypajau3ammsi, YKopeHeHue). TepMmMuH HaTypaau3amusa oObIYHO
HCITOJIB3YeTCS B Y3KOM CMBICHIE 11 0003HAYeHMSI IpUMeMa B TpaXkIaHCTBO IO 3asgBieHuIo. B mmpoxom
CMBICJIE OH OXBaThIBa€T BCE CITOCOOBI MPUOOPETEHUS TPAKAAHCTBA TIOCIIE POXKIEHMS, BKITIOYasi BCTYTUIEHUE B
Opak, onTauuio (BLIOOP rpaXkaaHCTBa M3 IBYX UK 00Jiee BO3MOXHBIX) U JIp.

IIpaBo rocynapcTB B OTHOLIEHUU CIIOCOOOB MPUOOPETEHUS T'paxkIaHCTBA MPUAECPKUBACTCS PA3IMYHBIX
NpUHLIKUIOB. ONWH U3 HUX — NPUHIMI MPABa KPOBHU (jus sanguinis), NPyroil — MPUHIMI MPAaBa N0YBbI (jus soli).
B cooTBeTCTBUUM C TIEPBHIM PEeOCHOK MPUOOPETAET TpakJAaHCTBO POAUTENE. B COOTBETCTBMM CO BTOPBIM
TPaXXIaHCTBO PeOCHKA OIPeIeIsIeTCs] MECTOM POXKICHUS.

Kaxnaplii m3 3TUX IPUHIMIIOB MMEET CBOM HemoCTaTkKu. [lo3aToMy mMOJyYWMaId pacipoCTpaHEHUE
cMelllaHHble cuctembl. IlepBbiMu BBenu Takue cucteMbl Benmmkoopuranust m CIHA. WX rpaxmaHcTBO
MpUoOpeTaIoT KaK MeTh COOCTBEHHBIX I'paxkaaH HE3aBUCUMO OT MeCTa POXACHUS, TaK U JETU UHOCTPAHIIEB,
POIWBIINECST HA UX TEPPUTOPHM.

CMelraHHOM CUCTEMBI MPUIEPKMBAETCS U 3aKOHOAATENLCTBO Poccuu, HO m1aBHAsI PoOJb TIPUHAIJIEXKUT
BCE XXe IIPUHIINIY I1paBa KpoBH. ComracHo 3aKoHY o0 rpaxmaHcTBe P®, pedbeHOK mpruodpeTaeT rpakaaHCTBO
poauTeieil He3aBUCUMO OT MecTa poxaeHus (I 1 «a» cr. 12). [IpuHuMn mpaBa MOYBbI IPUMEHSIETCS B TeX
cJIydasix, KOrja OOvH U3 poAuTelicil uMeeT IrpaxaaHcTBo PM, a apyroii sSIBJsSIETCS MHOCTPAHLIEM WIM JIMLIOM
0e3 rpaxIaHCTBa, a TakKe KOIJa POAUTENM HE MMEIOT HUKAKOro rpaxiaaHcTBa (M. «B» U «I» CT. 12).
IMpuHIIUN TIpaBa TOYBHI IIPUMEHSICTCSI M TOTHA, KOIJA y POOUTENIe-MHOCTPAHIEB POAWJICS peOCHOK Ha
Tepputopu Poccum mpW  yCIOBMM, UYTO TOCYHApCTBO, TpaXXIaHAMM KOTOPOTO OHM SIBJISIIOTCS, He
MIPEIOCTaBISIET €My CBOETO I'pakIaHCTBA.

Ha Tex ke oCHOBaHMSIX IPUOOPETAIOT TPAXKIAHCTBO AETH, POAUTEIM KOTOPBIX HEM3BECTHHI (Y HAC TAKMX
IeTeil OObIYHO HA3bIBAIOT IMOAKMIBIIIAMM, B JOKYMEHTAaX Ha JPYTMX S3bIKAX MCIIOJb3YeTCSl TEPMUH
«HalAEHBIIII»).

JIoBOJIBHO YacTo BOMPOC O TMPUOOPETEHMM TpaXkJaHCTBa BO3HMKAET TP BCTYIUIEGHMUM B Opak C
WHOCTpaHIIeM. B ImpolioM OBLIO MPUHSITO, YTO, BCTYIIas B OpaK ¢ MHOCTpPAHIIEM, XEHIIIWHA yTpauynlBaeT
CBOE TPaXXITAHCTBO U IIPHOOpETaeT IpakaaHCTBO MyXa. B HacTosIee BpeMsT Bce OOJIBIIIee YKCIIO TOCYIapCTB
CTaHOBUTCS Ha MO3UIIMIO PAaBHOIIPABUSI T10JI0B U YCTaHABIMBAET, UTO BCTYIICHUE XKEHIIUHBI B OpaK caMo I10
cebe He BIMSIET Ha ee TpaXIaHCTBO. BMmecTe ¢ TeM 3ayacTyio MpeaycMaTpUBaeTCs YIPOILIEHHBIN MOPSI0K
NpUOOpeTEeHUS I'paxkIaHCTBA MPU BCTYTUICHUU B Opak.

OTa mnpakTMka ciaenyeT KOHBEHUMM O TpaxXIaHCTBE 3aMyXHeW XeHIuHbl 1957 1., KoTOpas
MpeaycMOoTpeia, YTo Opak He BIMSIET Ha TPaXXIaHCTBO XKEHbBI, B paBHOI Mepe KaK 1 ero pactopxeHwue (cT. 1).
XKeHa-nmHOCTpaHKa MOXKET IPUOOPECTH TPAKITAHCTBO MyXa B YIIPOIICHHOM ITOPSIIKE. DTH ITOJOXCHUS
BOCIIPUHATHI 3aKOHOM O rpaxknaHcTse PO (cr. 8).

I'paxkmaHCTBO HE MOXET MPEdOCTaBISAThCS 0e3 KeJTaHWS COOTBETCTBYIOIIero Jyuiia. KoHCTUTYIUS
ApreHTuHBI 1949 r. mpenycMaTpuBajla BO3MOXHOCTb aBTOMAaTUYE€CKOTO MPUOOPETEHUsT IpaKIaHCTBA IOCe
MSATA JIET XU3HM B CTpaHe. DTO BbI3BAJIO IPOTECT MHOTUMX MpaBUTENIbCTB. B pesyabrate B 1954 T.
MUHHNCTEPCTBO WHOCTPAHHBIX JeJI APreHTWHBI M3Iajl0 KOMMIOHHKE, COIJIACHO KOTOPOMY YITOMSIHYTOE
nojioxxeHne KOHCTUTYIIMM He O3HAdyaeT NMPUHYIUTECIBPHOTO HameJleHHUs TpaxkmaHCTBOM. I[IpmHymuTeIbHOE
MpeaoCTaBlICHNEe TIpaXOgaHCTBAa —  JOCTAaTOYHOE OCHOBaHME JUIS  JUINIOMATHYECKOM  3aIlIUTHI
COOTBETCTBYIOIIMX JIUI TOCYIAPCTBOM UX I'PakIaHCTBA.



M3BecTHBI CiTydan MpeaocTaBICHNS TPaXkIaHCTBA JIMIIAM, HaXOASIINMCS BHE TEpPUTOPUH TOCYIApCTBa,
B TIOpSIKE TIOXaJToBaHUS 3a ocobOblie 3acimyru. B 1934 1. Gonrapckomy mommaHHOMY KommyHwucty I
JquMHUTpOBY, IOABEpraBilieMycs mpeciemoBaHuio B rutiepoBckoir I'epmanuu, CCCP moxanoBan cBoe
IPaxXIaHCTBO U BBIBE3 €ro Ha CBOIO TEPPUTOPHIO. BO3MOXHOCTh HEMEIJIEHHOTO MPUHSITHS B TPaXKAaHCTBO 3a
ocoOble 3acnyru nepen P® mpeaycMorpeHa n 3akoHoM o rpaxngaHcTBe PD (1. 3 cr. 13). [IpenocraBieHue
MMOYETHOTO TpaXkIaHCTBA TOCYIapCTBa WM TOpOAa He 03HAYaeT HaTypau3allim.

EBporreiickasgs KOHBEHLIMSI O TpaXZAaHCTBE COAEPKUT CIEOyIOIIMe TIpaBWja O IIPUOOpPEeTeHUN
rpaxnaHcTsa. [Ipy poxXaeHUU TPaXAaHCTBO IPUOOPETAIOT ABTOMATUYECKH, B CUILY 3aKOHA:

a) IeTd, XOTs Obl OOMH M3 POAUTENIE KOTOPBHIX 00JagaeT IPaXkJaHCTBOM JJaHHOIO TOCYIapCTBa.
3aKOHOJATEIbCTBO FOCYAapCTBa MOXET MPEAYCMOTPETh UCKIFOUEHMS IS IeTeil, POXKICHHbBIX 3a pyOeXKOM;

0) meTv, HaliIeHHbIC WJIM POXIECHHBIE Ha TEPPUTOPMU TOCYAApCTBA, €CIM B IPOTHBHOM ClIydae OHM
OKaXXyTCsI JIMIaMy 0e3 rpak1aHCTBa.

Yto KacaeTcs HaTypaau3aluu, TO 31eCh YCTAHOBJIEHO caMoe O0IIiee IPaBWIO B CHITY TOTO, YTO TTpobiemMa
HMMEET Cepbe3HOE COLIMATbHOE M DKOHOMUYECKOE 3HAYeHME Il eBponeiickux rocyaapcts. CorjacHO 3TOMy
MpaBUITy, TOCYIAPCTBa JOJIKHBI IIPEIYCMOTPETh BO3MOXHOCTb HATYPAIM3ALIUM IS JIMLI, 3aKOHHO U O0BbIYHO
MPOXMBAIOIIMX Ha MX TeppUTOpuU. [ocymapcTBa JO/DKHBI OOJIEMYUTh IPUOOpETeHUE IpaxkKIaHCTBa ISt
CJICTYIOIIIMX JIMIL;

® CYIIPYTOB UX FPpaXIaH;

e JIeTeil, ONMH U3 POAUTENICH KOTOPBIX MPUOOpES UX TPaxKIaHCTBO;

e JIETEI, yCHIHOBJIEHHBIX OMHUM U3 TPAX/IAH;

e JIMLI, POAMBIIMXCS HA X TEPPUTOPUHU, a TAKKE 3aKOHHO 1 OOBIYHO HA HEl MPOXKMBAIOIIMX;

e I Ge3 rpaxkIaHCTBA M MIPU3HAHHBIX OEKEeHIIEB, 3aKOHHO 1 OOBIYHO MPOXMBAIOIIMX HA UX TEPPUTOPUH (CT. 6).

B ienom 3akoH o rpaxaaHctBe PD orBevaet TpeboBaHusiM EBponeiickoii KOHBEHIIUU.

Oco0bIM BUIOM TIPUOOPETCHUS TpaxkIaHCTBA SIBJISICTCS PEMHTErpamus, O3HaJalolllash BOCCTAHOBJICHMUE
paHee YTpayeHHOIO TIpaXIaHCTBA, HalpUMeEp B pe3yjibTaTe BCTYIUIEHUs B Opak. I[IpaBo MHOTMX CTpaH
MpeaycMaTpyBaeT YIPOIIECHHBIN TOPSIOK BOCCTAHOBIIEHUS rpaxaaHcTBa. [IpeaycMoTpeHa peruHTerpamus u
3akoHOM P® o rpaxnmaHctse (cT. 15).

4. 'YTpaTa rpaxkmaaHcTBa

Bompochkl yTpaThl, IpeKpalleHMs TpaXIaHCTBA peEIlaloTCsl BHYTPEHHUMM IIpaBOM TOCyAapcTBa, U
pemaioTcsl To-pa3HoMy. ['paXkmaHCTBO MOXKET OBITh YTpayeHO JMIIOM TI0 COOCTBEHHOW BOJiE WJIM TI0
WHUAIIMATABE TocymapcTBa. B mociemHeMm ciaydae TOBOPST O JMINEHHH rpaxmancTBa. OHO MOXET OBITh
aBTOMATUYECKUM, T. €. B CIJIy 3aKOHA, KOTOPHIN IIpeAyCMAaTpPUBAeT, YTO MPU OIPEICICHHBIX YCIOBHSIX
TPaXXIaHCTBO IIpEKpalllaeTcs, HampuMep B cliydyae IPUOOpPETeHUs] IPYroro IpaxXgaHCTBA, IJIUTEIHLHOIO
MPOXWBAHMUS 3a PYOEXKOM, IOCTYILUIEHUS Ha CIy>XO0y B MHOCTpaHHbIE BOOpPYXEHHbIe CWibl. MIHOW Bun
JIMIIEHMST TPAXKIAHCTBA COCTOMT B U3AAHUU CIIELIMAJbHOIO aKTa ToCcyaapcTBa, AeKpeTa BhICIIIEr0 OpraHa uin
MPUTOBOpA Cy/a.

M3BecTHa TIpaKTMKAa MACCOBOTO JIMINCHUS TPaXIAaHCTBA 3a TMOJUTHUIECKYIO HeATebHOCTh. Ilocie
OKTS0pbCKOM peBoMOIMM B Poccum Ha 3TOM OCHOBaHMM OBUIM JIMIIEHBI TpaXOaHCTBa OKOJO 2 MIIH
YyeJIoBeK. MaccoBOCTb 3TOTO SIBJIEHHUS BhI3BaJIa IPOTECTHI APYTUX FOCYIAPCTB, HEKOTOPhIE M3 HUX OTKA3aJIUCh
MPU3HATh 3aKOHHYIO CHIy akToB COBETCKOro rocyiapcTBa Kak IMPOTUBOpEYAIlIuX MEXIyHApOIHOMY IpaBy.
AHaJIoTMYHas cuTyalus umena mecto B 1941 r. mocne uznanust I'epmaHueit 11-ro nekpera o6 UMIEPCKOM
MpaBe rpakIaHCTBa, JINIITHBIIETO TPaXXIaHCTBA TePMAHCKUX €BPEeB, MPOKMBABIINX 32 PyOE:KOM.

B mocnemnme necsaTwieTwsi HaOMIOZAeTCS TEHACHLMS K OrPpaHWYCHHUIO IIpaBa TOCyJapcTBa JIMIIATh
rpaxgaHcTBa. Koracturyumsa P® ycraHoBMIIA, YTO TpaXkKIaHWH HE MOXKET OBITH JIMIIIEH CBOETO TPaXkKIaHCTBA
(4. 3 cT. 6). Peub MOXET MATH JIUIIL 00 OTMEHE PEILECHUS O IIPUEME B IPaKAaHCTBO B ClIydae IIPUOOPETEHUSI
€ro Ha OCHOBE 3aBeJOMO JIOXKHBIX cBeaeHuit (r1. IV 3akoHa o rpaxxmaHcTse PD).

B IlIBeiiiapuu rpaxk1aHUH B MPUHIIMIIE HE MOXET OBbITh JIMILEH IpaxkaaHcTBa. McKiIoueHueM sBisieTcs
cllyyail, Korjga IiBeiliapel, UMesl JBOMHOE I'paXkJIaHCTBO U IMPOXMBAs 3a pyOexkoM, HaHEeC 3HAYMTEJbHbIN
yiep6 aBTopuTeTy M MHTepecaMm llIBeiiapyum. DTa BO3MOXHOCTh 9acTO MCIOJB30Bajach B rombl Bropoit
MUPOBOU BOMHBI.

B psiie rocymapcTB BO3MOXHOCTD JIMILIEHUS I'pakIaHCTBA He MpeaycMoTpeHa 3akoHoM (lanus, Kurait,
®PT, fAnonus, Dduonust u ap.). B HEKOTOPBIX TocygapcTBax Takasi BO3MOXKHOCTD MPeAyCMOTPEHA JINIIb B
OTHOLIEHUWU HaTypaJIUM30BaHHBIX TIpaxaaH, T. €. TMOJYYMBIIMX TpaxkIaHCTBO IIOCIAE POXICHMS
(Bemukobpuranus u wieHsl CompykecTBa). DTO MOJOXEHUE SIBISETCS TUCKPUMUHALIMOHHBIM B OTHOIIIEHUH
HaTypaJIn30BaHHBIX TpaxnaH. KoHcrurynmms Poccum 3akpenmia eIMHCTBO M PaBEHCTBO TpakIaHCTBa
HE3aBUCUMO OT OCHOBaHMi1 ero mpuobpereHus (4. 1 ct. 6).

MexayHapogHOe MpaBO OrpaHWYMBAET IMPAaBO TOCYyJapCTBa JIMIIATh IpaXIaHCTBA HE OYEHb KECTKO.
T'ocymapcTBO HE MOXET JIMIINTD I'PaxkIaHCTBA TOJBKO ITPOU3BOJIBHO.



Ha yHUBepcaJlbHOM YpOBHE psII CYIISCTBEHHBIX HOPM 00 yTpaTe TIpaXgaHCTBa COMEPKUTCI B
KonBeHuuu o cokpaiienun OesrpaxaaHctsa 1961 r. Eciu 3akoH rocymapcrba MHpeaycMaTpUBAeT yTpaTy
TpaXXIaHCTBA BCICACTBHE KAKOTO-IMO0 M3MEHEHUS B IMYHOM CTaTyce, KaK TO: BCTYIUICHHE B OpaK WM €ro
MpeKpallieHne, y3aKoOHeHUe, TIpPU3HaHKME WK YChIHOBJIEHHUE, — TaKasl yTpaTa BO3MOXHA TOJIbKO MPH YCIOBUU
MPUOOPETEHUS IPYroro rpaxnaHcTBa (CT. 5). DTo MoJ0XEeHUe BOCIPHUHATO 3aKOHOM O TrpaxnaHcTse PO.
Bobixox U3 rpaxkmaHcTBa He HOMYCKaeTcs, €CAu rpaxiaaHuH Poccun «He MMeeT MHOro IpaxJaHCTBa B
pe3yibTaTe BbIe3la, IIMTEIBHOTO IIPOXWBAHUS 3a TpaHUIECH, HEpeTUCTpallMd WA WHOM ITOHOOHOM
MIPUYMHEL, €CJIU B pe3yJIbTaTe yTPaThl OH CTAHET JIMIIOM 0e3 TpakIaHCTBa».

KoHBeHIIST momycKaeT BO3MOXHOCTb YTPaThl TPaXOAHCTBA JIAIIOM, IJIATEILHO ITPOXHWBAIOIIMM 3a
rpaHUIleii, HO YCTaHABJIMBAET, UTO IJIUTEIbHBIM CUMTACTCS IIPOXKMBAHNE HE MEHEE CEMM ITOCIeI0BATEIbHBIX
JeT. DTO TMpaBUIO YCTAHOBJIEHO, YTOOBI IO BO3MOXHOCTM H30eXaTh CJydaeB 3JI0yMOTpPeOJIeHUs
WHOCTPaHHBIM T'PaXIAaHCTBOM, KOTJa €ro IpUoOpeTaloT U3 COOOpakeHUid TOW WJIM MHOM BBITOABI, HE
CcoOMpasICh YCTAaHABIIMBATh PEaJTEHYIO CBSI3b C COOTBETCTBYIOIIEH CTPAHOI.

KonBenuus 1961 r. 3akpemnuia obliee MpaBuIo, COIIACHO KOTOPOMY rOCyJapCTBO HE JOJKHO JIMIIATh
JIMIIO TPaXXTAHCTBA, €CIM B pe3yjbTaTe 3TOr0 OHO CTAHOBUTCS JIMIIOM 0Oe3 TpaXXmaHCTBa. Bmecre ¢ Tem
TrOCyIapCTBY IIPEAOCTaBJICHO IIpaBO NejaTh OIpeAesieHHble MCKIIOYEeHUS M3 3TOro IIpaBWiIa, €CId OHO
clieaeT COOTBETCTBYIOILYIO OTOBOPKY K KOHBEHIIMU.

B TakoMm ciryyae 3aKOHbBI FOCyIapcTBa MOTYT MPEAYCMOTPETh IIPaBO JIMIIATh FPaXKIaHCTBA IO OJHOMY WJIU
HECKOJIBKMM U3 CIICAYIOIINX OCHOBAHMIA:

® UTHOPUDPYA IPAMOEC 3aIlIPCIICHUE IroCyaapCTBa, JUIO OKAa3bIiBaJIO WM IIPOAOJIKACT OKa3bIBaTh YCIYIU NPYromMy

TrocyaapCTBy oo TIOJIYYHMJIO UM IIPOAOJIKACT IOJydYaTh OT HEIro BO3HArpakKacHUeE,

® T[IOBCACHUE JIMLIa HAHOCUT CyLL[eCTBeHHblﬁ yLL[ep6 2KU3HCHHBIM MHTEPECAM rocyaapCrBa,

® JIMIO CAcjalio 3adBJICHUE O BEPHOCTU APYTOMY roCyaapCTBYy.

JlumeHue rpaxkmaHCTBa B TaKUX ClIydasiX MOXET ObIThb OCHOpPEeHO B cyaedHoM mopsiake. Hemomyctumo
JIMIICHYE TPAXXKIAHCTBA IO PACOBBIM, STHUUECKHAM, PEJTUTHO3HBIM WJIU TTOJTUTUYESCKIM OCHOBAHUSIM (CT. 9).

B wmemom KonBeHLMSI HallpaBlieHa Ha oOOecCIIeUeHWE IIPWHIIMIIA HENPEPbIBHOCTH TPaXKIAHCTBA, B
COOTBETCTBHMH C KOTOPBIM YTpaTa IpaxkaaHCTBa JOIYCKAETCS JIUIIb IIPY OTHOBPEMEHHOM OOPETEHNN HOBOTO.
EBpormeiickass KOHBEHIIMSI COAEPXUT OOIee IIOJ0XEHHEe O TOM, UTO TOCYyOapCTBO HE MOXET
npeaycMaTpuBaTh B CBOEM BHYTPEHHEM IIpaBe JMILIEHUE TpaxkIaHCTBa IO 3aKOHY WM I10 MHULIMATUBE
rocynmapctBa. OmHako 3To oOIlee IOJOXEHUE COIMPOBOXKIAETCS PSIAOM MCKIIOYEHMI, KOTOpble Oosee
CYIIECTBECHHBI, YeM TIpHUBEACHHBIC OCHOBAHUS IS JTUIIEHUS TpaxkmaHcTBa 1o KoHBeHIIMM O COKpallleHUH
Oe3rpaxkaaHCcTBa.

K TakuM MCKITII0OUEHUSIM OTHECEHBI:

e J100pOBOJILHOE MPUOOPETEHNE APYTroro rpaxkaaHCTBa;

e MpuoOpeTeHUE TpaKIaHCTBA ITyTeM OOMaHa;

e 100pOBOJIbHAS CTY>kK0a B MTHOCTPAHHBIX BOOPY>KEHHBIX CUJIAX;

e TIOBelIeHNEe, HAHOCSIIee Cephe3HBIN YIepO MHTEpecaM rocyaapcTna;

® OTCYTCTBHME peajbHOM CBSI3M MEXIY TOCYIapCTBOM U TPaKIaHUHOM, OOBIYHO TTPOXKMBAIOIIUM 32 PYOECIKOM.

Henb3ss He o0paTuTh BHUMaHMSI Ha TO, KaK peIIaeTcsl BOMPOC O BBIXOJE JIMIA U3 IpakaaHCTBA.
Bceobmmasa mexmapamnust mmpaB 4eoBekKa M EBporreiickass KOHBEHIMS O I'paXOaHCTBE IPU3HAIOT IPaBO Ha
H3MEHEHHEe CBOCro TPaXXTAHCTBA, a He Ha 0e3yCJIOBHBIM OTKa3 OT Hero. AHAJOTMYHYIO (hOPMYJIUPOBKY
conepxut u Koncruryunst PO, a rakke 3akoH o rpaxkaaHctse PD (1. 4 cr. 4).

5. T'paxKmaHCTBO M MPaBONPEEeMCTBO rOCyAapcTB
B OTHOUIEHUH TEPPUTOPUH

[Ipu pasmeneHuu rocygapcTba, IpU Mepexoie TEPPUTOPUM OJHOTO ToCcydapcTBa K JAPYroMy BOIIPOC O
rpaxkJIaHCTBE HaceJeHUsl oOpeTaeT MeXIyHapoaHblil acrekT. Ocoboe 3HaueHue BOMPOCY MpUIAET TO, UYTO B
TaKUX cydasix pobsieMa rpaxaaHCcTBa UMEET MaCCOBBIN XapaKTep.

Ecin omnpenejleHHble JOOTOBOPHI M MMYIIECTBO TMEPEXOASIT K HOBOMY CYBEpeHY B MOpSIKe
MPaBOIIPEEMCTBa, TO B OTHOIICHUM T'pakOaHCTBA IIpaBOIpeeMCTBO He mMeeT MecTa. COOTBETCTBYIOIINE
BOIPOCHI pEIIAlOTCSl TOCYyAapCTBAMKM CaMOCTOSITEJIbHO M TI0 comaiieHuo. [JaBHoe COCTOUT B
MpenoTBpallleHU MAacCOBOM yTpaThl TpaKJaHCTBa HAceJICHWEM BOMNpPEKM €ro Boje U, HaobOpOT, B
HaBSI3bIBAHUM HexXejJgaeMoro rpaxknaHcrBa. Kak mokaszanu coOBITUSI TIOCJIEIHErO0 BpeMEHU, CBS3aHHBIE C
pacragoM psifia rocyaapcTB, BO3HUKAMOLIME TMPOOJeMbl rpaxkJaaHCTBA 3aTparMBalOT MHTEPECHl MUJUIMOHOB
JIIOJIEH.

Pan npaBun 1o paccMatpuBaeMoil mpobsieme comepxXuTcd B KOHBEHUMM O COKpallleHWU
OesrpaxaaHctBa 1961 r. Kaxnablii JOroBop o Iepegade TEPPUTOPUU JOJKEH COAEPXATh ITOCTAHOBJICHMUSI,
KOTOphIE TapaHTUPOBaJM Obl, YTO IIPU OCYIIECTBJACHMU IIpaBa Ha OINTALUIO XXWUTEIN TEPPUTOPUU HeE
OKaxyTcsl 0e3 rpaxkaaHcTBa. [Ipy OTCyTCTBUM TaKUX MOCTAHOBJIEHUI B JOTOBOPE rOCYyAapCTBO, K KOTOPOMY



MEPEXOIUT TEPPUTOPUS, TIPEHOCTABISECT CBOE TPAKIAHCTBO KHUTEISAM 3TOM TEPPUTOPUM, €CIM OHU He
COXpAHSIOT IIpeXHee TPaXIAHCTBO WJIM He wuMeoT wuHoro. CoxpaHeHHE TIPeXHETOo TpakIaHCTBa
OCYIIIECTBIISICTCSI HA OCHOBE MHANBHUIYAJIbHBIX 3asSBICHUIA.

EBporieiickass KOHBEHLIMSI O TpakHAaHCTBE CONEPXKUT JIUIINL OOIIME PYKOBOMSIIME IPUHIIMIIBI IO
paccMmaTpuBaeMoii ripooneMe (cT. 18). IIpexnae Bcero He ciaeayeT JonyckKaTb Oe3rpaxaaHcTa. [1pu perneHuu
BOIIpOCa O MPEAOCTABICHUM WIHM JMIIEHUU T'paxkJIaHCTBa B Cllydae IpaBONpeeMCTBa TOCyIapcTBaM CeAyeT
PYKOBOJICTBOBAThCS, B YACTHOCTH, CIICAYIOITUMU KPUTEPHUSIMMU:

o Hannuue 3(PHEeKTUBHOM CBI3U MEXIY JTUIIOM U TOCYIapCTBOM;

e OOBIYHOE MECTOXMUTEIBCTBO JIMIIL;

e BOJIA JIUILIA,

® MCCTO POXICHMS J1U1IA.

ITpu HegOCTaTOUHOM yperyTupoBaHHOCTH MPOOJIEMbl MEXIYHAPOIHBIM IPaBOM 0CO00E 3HAYEHHE UMEET
MpakThKa rocygapcts. OHa CBUIETEILCTBYET O TOM, UTO B 1I€JIOM TOCYAAapCTBa CIACAYIOT MPAaBUITY, COTJIACHO
KOTOpPOMY HaceJIeHHE TePPUTOPHH, IEepEeXOMSIIeii OT OTHOrO TOCymapcTBa K APYroMy, VTpauyMBaeT CBOE
MpexXHee TPaKIaHCTBO U 0O0peTaeT HoBoe. Ho IIprMeHsieTCsT 3T0 mpaBIIIO HeeIMHOOOPa3HO.

B cooTBeTcTBMU C yKa3aHHBIM OOILIMM MpPaBWIOM OBUI pellieH 3TOT Borlpoc nocie IlepBoit MupoBoii
BoitHbl CeH-2KepmeHckuMm (1919 r.) u TpuaHoHnckum (1920 r.) MUPHBIMHU JOTOBOPAMU. DTO K€ OTHOCUTCS U
K MUPHOMY YperyJupoBaHuIo nocie Bropoit MupoBoiil BOItHBI, HarmpuMep K MupHomy noroBopy ¢ Mtanuei.
Yro xe kacaercsl repMaHcKux Tepputopuii, nepewenmnx K CCCP u Ilonbiie, To BONpPoc 0 IrpaxIaHCTBE
HaceJICHUSI pelllayicsl 3aKOHAMHU 3THX rocymapcTB. HoBoe rpaxkmaHCcTBO MPeaoCTaBIsIIOCh B MTHIUBUAYATbHOM
TIOpsIIKE.

IIpu pacrage KOrocnaBuu 3aKOHBI HOBBIX PECITYOIMK MPEAYCMOTPEIIM, UTO JUIla, 00JIaJaBIIie ObIBLIMM
pecnyOJIMKAaHCKUM TPaXTaHCTBOM, aBTOMATUYECKU CTAHOBSITCS TIpaxIaHaMU HOBOTO HE3aBUMCHUMOTO
rocynapctba. AHaJTOTMYHBIM 00pa30M ObLI pellieH BOIIPOC U MPU Ae3UMHTerpaiuu YexocioBakuu.

IMocne pacnaga CCCP Poccusi mpenoctaBuia CBoe IpaXIaHCTBO BceM IpaxaaHam ObiBuiero Cotrosa,
MOCTOSTHHO TIPOXWBAIONIAM Ha €e TepPUTOPUU, U TeM, KTO BEPHYJICS B €€ IpelesIbl, a TaKKe CIyXallluM
Boopyxennsix Cunm Poccmm 3a pyoexom. benopyccuss, MonmaBuss m YKpawmHa IIpedOCTaBUINA CBOE
IrPaXIaHCTBO BCEM IMOCTOSTHHO TPOXKUBAIOIINM Ha UX TeppuTopun. I'py3ust u Kuprusus npusHaiu CBOUMU
rpaxxaaHaMu JIMIIb TeX, KTO 001anaj rpaXk1aHCTBOM COOTBETCTBYIOILEH COBETCKOM pecmybauku. OTKa3aauch
OT MPUMEHEHMSI 00I1IeTo MpaBua TOJIbKO MPUOANTUIICKIE TocyIapCcTBa.

B auBape 2001 r. I'enepanbHas Accambiiest OOH npuHsiia pe3oonuio «I'paxknaHcTBO GU3NUESCKUX JIUILL
B CBS3M C IIPAaBOIIPEEMCTBOM TOCYIApCTB», KOTOpas PEKOMEHIYeT IIPaBUTEIbLCTBAM PYKOBOICTBOBATHCS
MpaBUJIaMHK, COIOEPXKAIIMMUCA B NPWIOXECHUM K Heil. Ilpm 3TOM momyepKuBaeTcsl, 4TO TIpaXIaHCTBO B
OCHOBHOM DETYJIMPYETCS BHYTPEHHMM IIPaBOM B paMKaxX, YCTAHOBJICHHBIX MEXIYHApOIHBIM IIPAaBOM.
OcHOBHbIE MPABUJIA CBOISITCS K CJIEAYIOLIEMY.

Kaxnaplii WHAMBUIO, KOTOPHIH Ha JeHb IIpaBOIIpeeMCTBa 00JIajajd TIpaxkJIaHCTBOM TocCydapcTBa-
MpEeaIIeCTBEHHNKA, MMEeT IIPaBO Ha TpaXIaHCTBO ITO0 KpaiiHel Mepe OTHOIO0 M3 COOTBETCTBYIOIIMX
rocymapctB. [Ipesomupyercsl, 4YTo JWIaM, OOBIMHO IIPOXHWBAIOIIMM Ha IIEpEXOMSINEH TEePPUTOPHH,
o0ecITeyBaeTCsI TPaXKIaHCTBO TOCyIapCTBa-TIPEeMHUKA.

Ecnu nuiio obiagaeT rpaXk1aHCTBOM TOCydapcTBa-IpeallieCTBEHHIKA, TO TOCYIapCTBO-TIPEEMHUK MOXKET
00YCJIOBUTb IPEAOCTABICHNE CBOEro IpaXJaHCTBAa OTKAa30M OT MMelollerocs rpaxnaHcrtsa. ['ocymapcTBo-
MPEAIIECTBEHHUK MOXET TMPEeIyCMOTPETh, YTO JMLO, TOOPOBOJBHO TpUOOpETAIoNIee TIpaxIaHCTBO
rocyIapcTBa-IpeeMHNKa, YTpAauyMBaeT €ro TpaXIaHCTBO. [ 0cymapcTBO-TIPEEMHUK MOXKET IIPEeIyCMOTPETh,
YTO JINIIO, ITOOPOBOJIBHO IIPHMOOpEeTallee TpakOaHCTBO IPYrOro TIOCYIapCTBa-IIPeeMHMUKA, YTpauyWBacT
TPaXXIaHCTBO, IPUOOPETEHHOE B pe3y/IbTaTe IIPABOIIPEEMCTBA.

locymapcTBa rapaHTUpPYIOT I1IpaBO H30paHUSI CBOETO TpaxJIaHCTBAa JIMIAM, KOTOpbie HMEIOT
COOTBETCTBYIONIYIO CBSI3b C HMMMU, €CJIM B HMHOM Clydyae 3TU JIMIA OKa3aduch Obl HE HMEIOLIMMU
rpaxaaHcTBa. Korma mnpuoOpeTeHHMe WIM yTpaTa TpaxXIaHCTBa MOTYT IIOBJIMSTbh Ha €IUHCTBO CEMbH,
rocyapcTBa TPUHUMAIOT COOTBETCTBYIOIIME MEpPBI, C TEM 4YTOOBI CEMbSI OCTaBaJlaCh BMeECTe WU
BOCCOEIMHSIIACh. PeOCHOK, pOOMBIIMIACS ITOCTIE JATHI IIPABOIIPEEMCTBA, KOTOPBIM HE IIPUOOPE]I HU OJHOIO
rpaxXgaHCTBa, UMeeT IIPaBoO Ha TPaxkIaHCTBO TOCYAapCTBa, Ha TEPPUTOPUHU KOTOPOTO OH POIUJICS.

[IpaBompeeMCTBO He CKa3blBaeTCsl Ha cTaTyce JUIl, OOBIYHO IIPOXKMBAIOIIMX HAa COOTBETCTBYIOLLIECH
Tepputopuu. l'ocymapcTBa He AOKHBI JIMINATh COOTBETCTBYIOIIMX JIMII IIpaBa Ha COXpaHEHUe J1bo
NpuobdpeTeHUe rPaKIaHCTBA WM IIpaBa BbIOOpA ITyTeM KaKoit Obl TO HM ObLIO AMCKPUMUHALIMH.

Pemennst rocymapcTB OTHOCUTEIBLHO TPaskAaHCTBA JINIIA TOJKHBI OBITh TUChMEHHO 0(DOPMIICHBI, 1 JIUIIO
JOJDKHO UMETh BO3MOXKHOCTh UX 00XKaJIOBaHUS B aIMUHUCTPATUBHOM WJIU CYACOHOM ITOPSIAKE.

I[Ipn mepexome dYacTW TEPPUTOPUM OT OMHOTO TOCYZapCTBa K IPYIrOMY TOCYIapCTBO-IIPEeMHUK
MPEeIOCTaBIsIeT CBOE I'PaKIaHCTBO JUIIAM, OOBIYHO IPOXMBAIOIIUM Ha 3TOM TEPPUTOPUM, a TOCYIapCTBO-
MPEIIeCTBEHHMK JIMIIIAaeT UX CBOero rpaxkmaHcTaa. [1pu 3ToM coxpaHseTcs mpaBo JIMIla Ha ONTALIMIO JII0O0To



W3 3TUX TpaxkmaHcTB. [Ipy CIMSIHUM rocymapcTB TOCYIapCTBO-TIPEEMHUK IIPEIOCTABIISICT CBOE IPaskIaHCTBO
BCEM JIMliaM, 00JIaIaBIIUM IPaXIaHCTBOM I'OCYAapCTBa-IPEAIIeCTBEHHUKA.

IIpu mpekpallleHUM CYLIECTBOBAHMUS TOCYIApCTBAa U OOpAa30BaHUM HAa COOTBETCTBYIOIIEH TEPPUTOPUU
HOBBIX HE3aBUCUMBIX TOCYAPCTB KaXKI0€ 13 HUX MPEIOCTaBIISIET CBOE IPaXKIaHCTBO:

a) JIMIiaM, OObIYHO MPOXMBAIOIIUM Ha €r0 TEPPUTOPUN;

0) JuiIaM, UMEIOIUM COOTBETCTBYIOIIYIO IOPUANYECKYIO CBSI3b C aIMUHUCTPATUBHO-TEPPUTOPUATIBHBIM
MmoApasneeHneM  TocyJapcTBa-TIpeNIIeCTBEHHUKA,  CTaBIIMM  YacThlo  TOCYIapCTBa-TIpeeMHUKA.
AHaJIOTUYHBIM 00pa30M PEIIAeTCsl U BOMPOC O MPENOCTABICHUM TPAXIAHCTBA B Cilydae 0Opa3oBaHUS Ha
YaCTU TEPPUTOPUU TOCYIAPCTBA-IIPEOIIECTBEHHMKA HOBBIX TOCYIApCTB IIPU COXPaHEHUM TIOCYIapCTBa
MpeAllecTBeHHUKa. B TakoMm cllydae TIOCYIapCTBO-IIPEAIIECTBEHHMK MOXET JIMIIUTh JIMIO CBOETO
IpaxkIaHCTBa, HO HE paHee TOro, KOraa JIMIO MOJyIUT IpaXkIaHCTBO TocynapcTBa-npeeMHuKa. Bo Bcex aTux
clydasiX ToCydapCTBO-IPEIIIECTBEHHUK M TOCYIapCTBO-TIPEEMHUK TapaHTUPYIOT IIpaBO  OITallUM
rpaXIaHCTBa BCEM IEPEUNCICHHBIM JIUIIAM.

JI71s1 IpvBeIeHHBIX MTOJIOXEHUI XapaKTepHbI ABa MOMeHTA. [1epBbIii COCTOUT B CTPEMJIEHUU IMPEAEIbHO
COKPATUTh ITOTeHLIMAIbHBIE ClTydan Oe3rpaxaaHcTsa. Bropoii — npemocTaBieHue YeI0BEKY BO BCeX Caydasix
MpaBa Ha BEIOOp TpaXkIaHCTBA, T. €. Ha OITaIHIO.

Onramusa — 3T0 BBIOOp TpaXIaHCTBA M3 ABYX WJIM 0ojiee BO3MOXHBIX WM uMeloluxcsd. OHa MOXKeT
MMETh MECTO HE TOJIbKO MPU IEPEXo[e TEPPUTOPMH, HO U B MHBIX CIyYasiX, Hallp¥Mep NpM BCTYILICHUM
JKEHIIIWHBI B OpaK ¢ MHOCTPAHIIEM, TIPH JOCTIDKEHUH COBEPIICHHOIETHS JIMIIaMH, KOTOPbIe IIPUOOpeTd IBa
IpaXXIaHCTBA MIPU POXKICHUMN.

B mpoiuiom onTaiust He ObUla OOsI3aTeNbHBIM yciaoBueM. [locTeleHHO OHAa CTAHOBUTCSI HOpMOM. B
csoeii nipaktuke CCCP perynspHo ee ucroyib3oBan. OnTalus Mpyu TEPPUTOPUATIBHBIX U3MEHEHUSIX Obla,
Harpumep, nmpexycMoTpeHa B jorosopax ¢ YexocnoBakueit u Iombiieid 1945 r. I1paBo Ha rpakAaHCTBO U €r0
U3MeHeHue TpeOyeT NMpU3HAHMS OITallMy 00s13aTeibHOM. B mpolljioM BBIOOP I'paXAaHCTBa rocyaapcTBa-
MpeaIIeCTBEHHNKA HEPEIKO CBSA3BIBAJICS ¢ 00s13aTeIbBHBIM BEICEJICHHEM M3 TocymapcTBa-TipeeMHUKA. HbrHe
oao0Has MPaKTHKa HEIIPpaBOMEPHA.

3akoH O rpaxmaHctBe P® npemycMmarpuBaeT MpaBoO JIML, IIPOXMBAIOIIMX HA TEPPUTOPUH,
rocynapCcTBeHHas IPUHAMJIEKHOCTh KOTOPOI M3MEHEeHa, Ha BRIOOp IpaxkmaaHcTBa (omraiuio) (cT. 17, 21).

6. bBesrpaxmancTBo

BesrpaxkmaHCTBO — IOpUINYECKOE COCTOSTHUE, TIPU KOTOPOM JIMIIO He 00JIafaeT rpakIaHCTBOM KaKOTo
ObI TO HM OBLJIO rocymapcTBa. 3akoH o rpaxaaHcTBe PD comepXuT cienyroliee onpeneieHne: «... JJulo 0e3
rpaxXgaHCTBa — JIMIO, He SsBIgiomeecs TpaxkmaHnmHoM Poccuiickoit @enepanuyi M He HWMEIOIIEe
JTOKA3aTeJIbCTBA HAJTMYMS TPAKAaHCTBA MHOCTPAHHOTO TOCYIapcTBa» (CT. 2).

Takwue 1riIa Ha3BEIBAIOT aNATPHIAMH, arloJIMIaMu. JIMII0O MOXET OKa3aThCsI B TAKOM COCTOSIHUH YK€ TP
POXIEHUM, €CTU 3aKOH MeCTa POXIEHMS M 3aKOH CTPaHbl IPaXXIAHCTBA POJAMTENIE OCHOBAHbI Ha IIPUHIIMIIEC
IpaBa MoYBbI. ['paxk1aHCTBO MOXET OBITh YTPAa4eHO U BIOCJICACTBUM. B MpoIUIOM Takue JI1lia HaXOAWINCh B
OGecripaBHOM cocTosTHUM. Jla 1 ceromHst 6e3rpaXk1aHCTBO OTPUIIATEIbHO CKa3bIBAETCS Ha ITpaBax YeJoBeKa.

CoBpeMeHHOe MEXIYHAapooHOEe IIpaBO B LIEJOM OTPULIATEIbHO OTHOCHUTCS K Oe3rpaXaaHCTBY,
HAIpaBJIeHO Ha COKpAIllEHWE CIydyaeB TAKOrO COCTOSIHUSI U IpecienyeT LieJb BCEMEPHOIO COKpallleHMs
TaKOTO poja CiydaeB. DToMy TNoOcBsIleHa KoHBeHLMS O cokpalleHuu OesrpaxpaHcTBa 1961 r. Ona
00$13bIBAET TOCYIAPCTBO IPEAOCTABIIATh I'PAXKIAHCTBO JIIOOOMY JIMIY, POOMBIIEMYCS Ha €ro TepPUTOPUH,
KOTOpOEe MHAYe CTaJIO OBI almaTpHIoOM. B TaKMX ciTydasix TpaxkIaHCTBO IIPEAOCTABIISICTCS TMOO TIPU POXKICHUN
B COOTBETCTBUU C 3aKOHOM, JIM0O I10 XOAaTalCTBY COOTBETCTBYIOLIETO JIMLIA WU €rO IPeaCTaBUTEISI.

I'enepanbHast Accambiess OOH pesomoumeit or 30 HostOpst 1976 1. ycTtaHOBMIA, YTO OPraHOM, K
KOTOPOMY MOTIYT OOpalllatbCsl JMIA, CUYMTAIOIIME, YTO B OTHOIIEHMM HUX He coOJoJaloTcs Mpasa,
npeaycMorpeHHble B KoHBeHuuu, spiasieTcs YmpasieHnue BepxoBHoro komuccapa OOH mo npemam
OeXXeHIICB.

MexnyHapomHoOe TIpaBO B HEMaJIO Mepe COAEMCTBOBAJIO YJYYIIEHWIO IMPaBOBOTO cTaTyca Jidil 0e3
rpaxXIaHCTBa, KOTOPHIN MPUOJIIKAaeTcd K CTaTycy MHOCTpaHIeB. KoHBeHIMA O craryce anaTpumoB 1954 T.
00sS13bIBAE€T ypaBHSThL 9TOT CTAaTyC CO CTAaTyCOM MHOCTpaHILieB. Peuyb wumer o craryce 10
BHYTPUIOCYIApCTBEHHOMY IIpaBy. DTO ellie He O3HayaeT MpaBa Ha JUIUIOMATUYECKYIO 3alUTY CO CTOPOHBI
OTEUECTBEHHOIO TOCYydapCTBa, KOTOPBIM 00J1aJal0T MHOCTpPAHLIbI, a TakXe IIpaB, IPeayCMOTPEHHBIX
JIOTOBOPAMMU C UX CTPAHOM.

7. MHororpaxiancTBo



B cuny pazauuuit MexXay HaUMOHAJbHBIMM 3aKOHAMW O TpaKAaHCTBE 4YeJOBEK YXe MpU POXICHUU
MOXET OOpecTH IpaXIaHCTBO ABYX M Oosee rocynapctB. PeGeHOK, poauBlIMiics y TpaxaaH Poccuu Ha
tepputopuu CIIA, mprobperaeT rpakaaHCTBO 000MX rocymapctB. I'paxkmaHcTBo Poccum mpuobperaercs B
COOTBETCTBUM C TIPUHLIMIIOM TTpaBa KpoBH, a rpaxagaHcTBo CIIIA B maHHOM ciiyyae — COIJIACHO MPUHIIUITY
npaBa IMo4yBbl. BTopoe u TpeThe Ipa’kIaHCTBO MOXKET ObITh MOJYYEHO M IyTeM HaTypaiuzauuu. Jluna c
JIBOMHBIM I'paXkIaHCTBOM MMEHYIOTCSI OMIATPHIAMM.

OOumenpu3HaHHa HOPMAa, COMJIACHO KOTOpPOM JIMIO, OO0JaJaioulee TPaXJaHCTBOM HECKOJbKMX
TOCyIapCTB, pacCMaTPUBAETCs KaXKIbIM M3 3TUX TOCYIAapCTB KaK 001aIarolee TOIbKO ero IPpakaIaHCTBOM (CT.
3 T'aarckoif KOHBEHIIMHM O HEKOTOPBIX BOIIPOCAX, OTHOCSIINXCSI K KOJUIM3NHU 3aKOHOB O TpaxmaHcTse 1930
T.).

Haxonsieecs Ha TeppUTOpUM TPEThETO rOCyAapcTBa, T. €. TOCYAapCTBa, IPak AaHMHOM KOTOPOI'O OHO He
SIBJIIETCS, JIM1I0, O0afaoliee HECKOJIbKUMU IPaKIaHCTBAMU, PACCMaTPUBAETCS KaK UMEIOIIee TOJIbKO OTHO
u3 Hux. TpeTbe rocymapcTBO PYKOBOACTBYETCS MpaBUoM 3((eKTUBHOrO rpakKIaHcTBa, B COOTBETCTBUU C
KOTOPBIM TIPUHMMAETCs BO BHMMAaHWE TIPaXOAHCTBO TOTO TOCYIApCTBA, B KOTOPOM JIMIIO ITOCTOSIHHO
npoxuBaeT. Ecim 3T0 yCTaHOBUTH TPYIHO, TO IPU3HAETCS TPasKMaHCTBO TOCYIApCTBa, C KOTOPHIM JIMIIO
dakTryecku HanboJiee CBI3aHO (CT. 5 Toii ke KoHBeHLIMN).

ITpuBeneHHbIE MOJOXEHUS SIBJSIOTCS OOIIENPU3HAHHBIMU HOpMaMK. OHU He pa3 MOATBEPKAAINCH B
pelLlIeHUsIX MEXIYHApOAHbIX CyI0B, HampuMmep B peiieHun MexayHapoaHoro Cyna OOH 1955 r. mo neny
Hotreboma.

Ons 6unatpuaos ocoboe 3HAYEHNE MMEET PeLLeHne NPoBNeEMbl BOMHCKOM 0093aHHOCTM. DTOMY noceslleH aarckui

NPOTOKOJT O BOMHCKOI 0683aHHOCTU B HEKOTOPbLIX Clyvasx ABOMHOro rpaxaaHctea 1930 r. CooTBETCTBYIOLME MOJIOXKEHMS

MMeloTcs 1 B EBponeiickoin KOHBEHUMW O COKpalleHUW CryvyaeB MHOrorpaxaaHcTBa M BOWHCKON o6s3aHHocTM 1963 .
BowuHckas cnyxba ob6s3aresnibHa 415 NPOX0XAEHUS TONbKO B rOCYAAPCTBE 0ObIYHOMO NPOXMBaHWSA N 3D dEKTUBHOMN CBA3MN.

Kak Bunum, o011iee MexKayHapoaHOE ITPaBO OTPUIIATEILHO OTHOCUTCS K MHOTOTPaXkIaHCTBY, ITOCKOJIBKY
OHO OCJIOKHACT IMPAaBOOTHOILICHMA MCXKIY rocyaiapcrBaMu. Takoe oTHOILIIEHME B O01IEM OITpaBAJaHHO. BwmecTte
C TCM CYLICCTBYIOT ClIydyau, KOTJa MHOIorpaXaaHCTBO ABJIACTCA CPEACTBOM PCLHICHUA BOIIPOCOB, MMCIOIINX
CYILIECTBEHHOE 3HAaUYEHME JUTSI TIPaB YeJIoBeKa, MTO3TOMY 3aKOHOJATEILCTBO psifa rocynapcTs, Harpumep OPT
u I/IBPaI/UIH, NPpU3HACT JOIMYCTUMOCTDb MHOTI'OIrpakaaHCTBa.

Mocne pacnagpa CCCP nepen Poccueit BcTana npobnemMa 3aluTbl MUJIMOHOB POCCUSIH, OKa3aBLUMXCSA 3a ee
npegenamun. OoHMM 13 CPEACTB AOCTUXEHNS Lienn Obino n3bpaHo ABYrpakAaHCTBO, YTO HALLO oTpaxeHne n B KoHCTUTYyummn

P®d. MpenycMoTpeHo, 4To rpaxaaHnuH PO «MoXeT MMETb rpaXkaaHCTBO MHOCTPAHHOIO rocyaapcTea (ABOMHOE rpaXaaHCTBO)

B COOTBETCTBUMM C denepanbHbiM 3aKOHOM WM MeXAyHapoaHbIM AoroBopom Poccuiickoin depepaumm» (4. 1 cT. 62).

Hannune MHOCTPaHHOrO rpaxpaHcTBa He CKa3biBAETCS Ha npaBax M 06a3aHHOCTAX rpaxaaHnHa Pd. MHoe moxeT ObiTb

NPeLYCMOTPEHO 3aKOHOM MM MEXAYHAPOAHbIM AOFOBOPOM (4. 2 cT. 62, n. 1 cT. 6 3akoHa o rpaxaaHcTee PPD). B kavecTse

npuMepa MOXHO yka3aTb CornaweHne OTHOCUTENbHO ABYrpaxpaaHcTBa ¢ TypkmeHucTtaHom 1993 r.! lonyckasi COCTOsiHUE

ABYrpaxgaHcTea, 3akoHOAaTeNsCTBO Poccun paccMaTpumBaeT ero Kak UCKYMTENbHOE aBieHne. 3aKOH O rPaxAaHCTBe B

Ka4yeCTBE OLHOrO 13 YC/I0BUIA NPprMoBpeTeHns rpaxaaHcTea PO ykasbiBaeT 06paLLeHne B MOSIHOMOYHBIA OpraH MHOCTPaHHOI o

rocygapcTsa C 3asBneHnem 06 0Tkase OT MMEIOLLLErocs y vua MHOro rpaxaaHcTea. BmecTe ¢ Tem npegycmaTtpusaeTcs, H4To

«0TKa3 OT WHOro rpaxaaHcTea He TpebyeTcs, ecnn 3TO MNPeayCMOTPEHO MEXAyHapoAHbIM [A0roBopom Poccuiickoi

depepaumn unm HactoswmM denepanbHbiM 3aKOHOM IGO0 €CAM 0TKa3 OT MHOrO rpaxaaHCTBa HEBO3MOXEH B CUY He

3aBUCALLMX OT Anua npudunH» (n. 1 «r» cT. 13). OgHON 13 Takoro poja NPUYMH MOXET OblTb TO OBCTOSTENBLCTBO, YTO
3aKOHOAATENbCTBO COOTBETCTBYIOLLLErO rOCyAapCTBa He A0MyckaeT 0Tkasa OT ero rpaxaaHcTsa.

§ 3. UnocTpanmp

HWHocTpaHenm — JMIIO, He SBIAIONIeeCS TpaXIaHMHOM CTpaHbl IIpeOBIBaHMSA W OOJamarolee
rpakIaHCTBOM JPYIOro rocyaapcrna.

DTUM omnpenenseTcs ero mnpaBoBoii pexuMm. OH HaXoAUTCI TMON TIOJHON TeppUTOPUATBHOM
IOPUCIMKIIME CTpaHbl MpeObIBaHUS U IO JUYHOW IOPUCIMKIIMEN rocymnapcTBa, rpaXkKdaHMHOM KOTOPOIO
sBisieTcss. [IpenMyliecTBO MPUHALIEKUT TEPPUTOPUATBHON IOPUCAUKIMU. B OTHOLIEHWM WHOCTpaHLa
JTOJIKHBI COOTI0AAThCS OOIIENMPU3HAHHBIE TTpaBa YeJIoBeKa.

B dpeBHem mupe 1 B CpenHMe BeKa MHOCTPAHIILI ObUTH OecripaBHEL. JIuis B XIX B. monoxeHne Havaio
OIIYTUMO MEHSTBCS, MPEeKAe BCEro Mo BIMSHUEM Pa3BUTHUS MEXIYHAPOIHBIX SKOHOMUUYECKMX CBsizeil. B
9TO BpeMsl MHOCTPAHIIBI MOJb30BAIMCh CIELMATIBHBIM PEXUMOM, KOTOPBI B OOHMX CiIydasix ObLI Ooiee
OrpaHUYEHHBIM, YEM PEXUM MECTHBIX TPaXIaH, a B IPYrux — Oosiee GaaronpusaTHbIM. IlocneaHuit pexum
ObUT TUIMYEH IJis 3aBUCUMBIX CcTpaH. B crpaHax bawxkHero Boctoka u B KurTae cyliecTBoBasl Tak
Ha3bIBa€MbIli peXKUM KamuTyJdsAUuii (OCHOBAaHHBLI Ha CTAaTbhsX JOroBopa — KamnuTyjax). MHocTpaHLbl B
3HAYUTEIBHOMN Mepe M3bIMAJINCh 3 MECTHOM IOPUCIUKITNMN.

HoBbli1 3Tam B pa3BUTUM MPABOBOTO peXXMMa MHOCTPAHIIEB HAUMHAaeTcs Tociie TpuHaTus Ycrasa OOH.
BcecropoHHee pa3BuTHEe CBsSI3eil MeXIy rocynapCcTBamMy, MHTEPHAIIMOHAIM3aIUs OOIIECTBEHHOM XM3HU
MOBJICKJIN 3HAYUTEIbHOE YBEJIMYEHUE YMCACHHOCTM WHOCTPAHIIEB B OOJBIIMHCTBE CTpaH U MX BIUSHUS,
Mnpexiae BCero B 00JacTM 3KOHOMMKHU. 3aMHTEPECOBAHHOCTh FOCYIAapCTB B TAaKOM pa3BUTUM IOTpebdoBasia



o0ecITeueHUST MHOCTPaHIaM JOCTAaTOYHO IMMPOKOTO Kpyra mpaB. BakHyI0o posib B 3TOM IIPOILIECCE CHITPAJIo
VTBEpXKICHNE OOIIeNpM3HAHHBEIX IIpaB 4YeloBeKa. B pe3ynbTare IMMPOKOE pacIpOCTpaHEHME ITOTYIMIT
HAIMOHAJIBbHBIA PERNM, B CIUTy KOTOPOTO MHOCTPAHIILI B IIPUHILIMIIC TTIPUPABHUBAIOTCS B IIPaBaX K MECTHBIM
rpaxaaHaM, 3a HEeKOTOPhIMHU MCKITIOYCHUSIMMU.

Dr1oT pexuM 3akperieH U KoHctutyiueir PO, B KOTOpoii TOBOPUTCSI, YTO MHOCTPAHHBIE TpaXxiaaHe U
Jmia 6e3 rpaxkIaHCTBa MOJIb3YIOTCS «IIpaBaMU M HECYT OOSI3aHHOCTH HapaBHe ¢ IpaxnaHamu Poccuiickoi
®Denepanny, KpoMe CiaydaeB, YCTAHOBJICHHBIX (pelepajbHBIM 3aKOHOM WJIM MEXIYHAPOOHBIM JOTOBOPOM
Poccuiickoit @enepauun» (4. 3 cr. 62). B Koncturyuuun PP ocHOBHBIE ITpaBa U CBOOOIAbI IIPU3HAIOTCS U
TapaHTHUPYIOTCS YEJIOBEKY HE3aBUCHMMO OT €T0 TPaXkIaHCTBA. BOJIBITMHCTBO cTaTeil COOTBETCTBYIOIICH TJIaBBI
Koncturyunun P® HaumHaeTcs cliOBaMU «BCE PaBHbI» WM <«KaXIblii MMeET MpaBo». TOJBKO OTIEIbHBIE
MpaBa NpUHAIJIeXaT UCKIIOUUTEIbHO I'pakaaHaMm, U, CJIeI0BaTeIbHO, MHOCTPAHIIBl UMM HE 00J1a1aioT.

K TakuM mpaBamM OTHOCSTCS: IpaBO OECIPEIATCTBEHHO BO3Bpaiathcsi B Poccuiickylo ®enepalinio;
MpaBO Ha MUTWUHTH, IEMOHCTPAIlUM, IIECTBUS; IMPAaBO MMETh B YACTHOM COOCTBEHHOCTH 3E€MIIIO; IIPaBO
MaJIOUMYIIIUX TpaxdgaH Ha MaTepHalbHYI0 IOMOINb TOCYIAapCTBa; IIpaBO Ha OECIIaTHYIO MEIWIIMHCKYIO
nomotnb. Kpome toro, rpaxkmanuH P® He MoxeT OBITH BEICIAH 3a mpeneiabl Poccuiickoit Memepaniny uin
BbIIaH APYTroMy rocy1apcCTBy.

OCOo0eHHO BaXXHOE OTJHMYHME MPaBOBOTO CTATyca WHOCTpaHIAa OT cTaTyca TrpaXHaHWHAa COCTOUT B
OTCYTCTBMM TMpaBa Ha AUIJIOMAaTUYECKYIO 3alllMTy CO CTOPOHBI TOCyJapcTBa MNpeObIBaHUS U IIpaBa
yJacTBOBaThb B YIpPaBICHWM JeJlaMM TOCyJapcTBa, IIpaBa M30MpaTh M OBITh M30pPaHHBIM B OpTraHBI
TOCYyIapCTBEHHOM BJIACTU M MECTHOTO CaMOYIpaBiIeHUs. BMecTe ¢ TeM MHOCTpaHIIBI HE HECYT HEKOTOPBIX
00SI3aHHOCTEH, JIeXKalIX TOJIbKO Ha rpaXkaaHax, IIpeXIe BCEro 3TO KacaeTcsl BOMHCKOM O0S3aHHOCTH.

3aKOHOAATEJIbCTBO MHOTHX CTpaH OIpaHMYMBAaeT IIpaBa WHOCTPAHIIEB B OTHOILICHUM 3aHSITUS
HEKOTOPBhIMU BUIAMMU MPOodeCcCrOHAIbHOI NeITeIbHOCTH, HAIPUMEDP B OTHOIIIEHUU 3aHATUS JOJDKHOCTEH B
rocarnrapare, paboThl B KaueCTBE aABOKATOB, KATUTAHOB MOPCKMX M BO3AYIIHBIX CYIOB U Jp.

3akpenuB oOIIME MTOJOXEHUS cTaTyca MHOCTpaH1EeB, puHsTas I'eHepanbHoit Accambieeit OOH B 1985
r. Jexymapanuusi 0 mpaBax 4eJ0BEKa B OTHOILICHUM JIUL, HE SIBJISIOIIUXCS TPaXIaHaAaMU CTPAHBI, B KOTOPOMH
OHM IIPOXMBAIOT, YKa3aja, B YaCTHOCTH, Ha HEIOITyCTUMOCTh MAacCOBOI BBICBIIKM MHOCTPAHIIEB, 3aKOHHO
HaXOISIIMXCS Ha TEPPUTOPUM CTPAHBI.

CornacHo ITporokoay Ne7 (1984 r.) k EBporneiickoii KOHBEHILIMM O 3alllUTe TIPaB YeJ0BEKa U OCHOBHBIX
¢cB00OJ, MHOCTpaHell, 3aKOHHO MPOXUBAIOLIWI Ha TEPPUTOPUU TOCYAAPCTBA, MOXKET OBITh BBICJAH TOJIHKO BO
HCITOJTHEHHUE PElIeHUs, IIPUHSITOTO B COOTBETCTBUU ¢ 3aKOHOM. [1pu 3TOM eMy HOJKHA OBITh MIpeaoCcTaBIcHA
BO3MOXKHOCTB IIPEICTaBUTh aPITYMEHTHI IIPOTUB €T0 BBICBIIKM U JOOMBAThCS IepecMOTpa cBoero Aena. MHo-
CTpaHeIl MOXeT OBITh BBICIAH M IO OCYIISCTBICHMSI 3THX IIpaB, €CIM TakKas BBICBUIKA HEOOXommMma B
MHTepecax OOIIECTBEHHOIO MOpsSAKa MU OO0YCJIOBIeHAa COOOpaxKeHUSIMU TOCYIapCTBEHHO# 0e30MacHOCTU
(ct. DL

Cy1iecTByeT pH OCHOBHBIX pexxumMa MHOCTPAHIIEB: HAIlMOHAIbHBIA, HauOO0JIbIIIETO
OJIATOTIPUSITCTBOBAHUSA W CIEUAIbHBIA. HanuoHANBHBIA peXHMM CErOmHS SIBJISIETCS IPaKTUIECKHU
OoOIIeTIPUHATEIM. BMecTe ¢ TeM, 3aKifodasl ITOTOBOPEI, TOCYIAapCTBa BHOCST M3MEHEHUS B 3TOT PEXUM,
OOBIYHO TIPEIOCTABIISAS JTOIOJHUTEIbHEIC IIpaBa CBOMM TpaXXIaHaM, B OCHOBHOM B OOJIAaCTA TOPTOBJIH,
HaJIOTOB, TAMOXHU U T. II.

Hnsa Toro 4roObl u30eXaTh PAacCXOXICHWI B IIPABOBOM ITOJOXEHWM WHOCTPAHIEB, ToOCydapcTBa
KCIOJB3YIOT pPeXMM Hau0oJblIero OJIaronpusATCTBOBAHMS, B COOTBETCTBUM C KOTODBIM TpaxaaHe
JIOTOBAapHUBAIOIIMXCS TOCYIapCTB 00JIANalOT IIpaBaMy He MEHBIIIMMM, YeM JIIOObIe MHBIC MHOCTPAHIIE.

B mpommoM OBUI pacHpoCTpaHEH CHENMANBHBIA pPeXHM, IIPU KOTOPOM OOBEM IIpaB TpaXiIaH
COOTBETCTBYIOIIETO FOCYIapCTBa OIIPENLIISIICS JOTOBOPOM. B omHIX ciTydasx oH ObLI 6oJiee 0IaronprusITHEIM
10 CPaBHEHWUIO C HAUMUOHAIbHBIM, B MAPYyrUX — 0Oojiee OrpaHUYMTETbHBIM. B HacTosiiiee Bpemst
OrPaHUYUTEIbHBIA CHELMaJIbHbIA pEXUM TMPUMEHSIETCI B OCHOBHOM B KauyecTBe perpeccaiuid.
braronpusTHBIN cieMaIbHBINA PEXUM UCIIOIb3YETCS B paMKaX UHTErPallMOHHbBIX OObeAUHEHUIA.

§ 4. Tpyasmmecs-MHrpaHThI

Oco0yI0 KaTeropuio MHOCTPAHLIEB COCTABIAIOT TPYASALIMECI-MUTPaHThI U WieHbl ux cemeii!. Ilomaraior,
YTO MX YMCJIEHHOCTh BO BcexX crpaHax mpesbiiaer 50 myiH. B CIIIA TonbKO «HE3aKOHHBIX WHOCTPAHIIEB»
HacuuThiBaeTcs 6 MiiH. HekoTophle oTpaciv HallMOHAIbHOI'O X0351CTBA OIMMPAIOTCS Ha TPYI MUTPAHTOB.

Eme B 1939 r. MexnyHaponHasi opraHu3anus Tpyaa npuHsuia KoHBEHINMIO O TPYISIIUXCSI-MUATPaHTaX,
eme ogHa mpuHsaTra B 1975 1. (Nel43), B 1977 r. CoBer EBponbl mpuHsut EBporeiickylo KOHBEHLIMIO O
MPaBOBOM IOJIOXEHUM TPYISIIMXCSI-MUTPaHTOB, HakoHel, B 1990 r. I'eHepanbHas Accambiaes OOH
onobpuiia yHUBepcanbHylo KOHBEHIINIO O 3alllUTe MpaB BCEX TPYIASAIIMXCS-MUTPAHTOB U YWIEHOB MX CeMeiiZ,
Ve B Xode MOAroTOBKM TochieaHeii KoHBeHmmm Takme ctpaHbl, Kak CIIIA w ®PT, 3agBuinu, 4To He
MOANHIIYT ee. B Takmx yCIOBHMSAX eaBa JIM MOXHO OXHUIATh BCTyIDIcHNsT KOHBeHIINM B CHITy B OyrpKaiiiieM



oymymem. TeM He MeHee OHa IaeT TPENCTaBIEHUE O MEXIYHAapOAHBIX CTaHAapTax B 3alllMTe IIpaB
MMIPAHTOB.

Poccus He yuacTByeT B KOHBEHIIMSIX O MUTpaHTax. YMCIIO UX B CTpaHe CPaBHUTEILHO HEBEJIMKO, HO OHO
MOCTOSTHHO pacTeT. Hemano MUTrpaHTOB M3 TaKuX CTpaH, Kak YKpauHa u benopyccus, a Takke n3 Kuras,
Kopewu, Typuuu. Bce Gosbliiee 4MC/IO pOCCUSIH BhIe3XaeT Ha paboTy B Apyrue cTpaHbl. Bce 3T0 roBoput o
TOM, YTO pacCMaTpMBAEeMbIii BOIIPOC He JIMIIIEH MHTepeca v it Poccun.

§ 5. BexkeHubl

bexeHelr — auo, KOTopoe B CHJIy OOOCHOBAaHHBIX OITACEHWI CTaThb XXEPTBOUl MpecjaeAoBaHMS IO
MPU3HAKY pachl, PeJIUTHU, TPaXkKTAHCTBY, IMPUHAIJICKHOCTA K OIPeAeICHHOW COIWAIBLHOM TPYIIe WU
MMOJIUTHYCCKUM YOEXKIECHUSIM HAXOOWTCS BHE CTpaHBI CBOETO TPaXXMaHCTBA M HE MOXET WJIM HE XOYeT
TIOJIb30BAThHCS 3aIIUTOM 3TOM CTPAaHEI.

BoiiHbl Mexmy rocymapcTBaMu, KOHMIMUKTBI HEMEXIYHapOIHOIO XapakTepa, ITOJUTUYECKHE
npecieaoBaHUsI BeAyT K MacCOBOMY MCXOAY HaceleHUsl B APYrMe CTpaHbl. DTO Clejaio HeoOXOAMMBIM
yperyJupoBaHue MPaBOBOIO MOJIOXKEHMST OKEHIIEB, IMTOCKOIbKY 3a4acTyl0 OHU OKa3bIBaIOTCS B OeCIIpaBHOM
cocrostHuM. IlepBhle aKkThl OBUIM TIPUHATHI mociie IlepBoil MUpOBOM BOWHBI. HBIHE OCHOBHBEIM aKTOM
spisgeTcsa yauBepcanbHass Konsenmuss OOH o cratyce 6exeniieB 1951 . YunTeiBas akTyaJIbHOCTD IUISI Ce0s
aToii mpobsieMsl, Poccus crana ee yuactHuieil B 1992 r.!

K ©GexxeHIlaM He OTHOCSTCS TaK Ha3bIBaeéMble SKOHOMHUYECKHE OE€XKEHIIbI, KOTOphle MOKHMIAIT CBOIO
CTpaHy II0 3KOHOMMYECKMM cooOpaxeHusM. He MoxkeT mnpeTeHIoBaTb Ha cTaTyc OeXeHlla JulIO,
COBEpILIMBIIEe TPECTYIUIEHWE IIPOTUB MMpa, BOEHHOE IPECTYIUIEHUWE WIM IIPecTyIUIEHUEe IIpOTUB
YeJIOBEYHOCTH; COBEPIIUBIIIEE PaHEe TSKKOE TTPECTYIIEHUE HETTOJTMTUIECKOT0 XapakTepa.

B mnpuHmumne rocymapcTBO O0S3aHO TIPEAOCTaBUTH O€XEHIIAM CTaTyC, KOTOPBIM ITOJIB3YIOTCS
WHOCTpPaHIIBI BoooO1Ie. YTo ke KacaeTcs IIpaBUTEILCTBEHHOM ITOMOIIN, TO OHU IIPUPABHUBAIOTCSI K MECTHBIM
rpaxgaHaM. 3ampelleHO HaKjIanblBaTh B3bICKaHME Ha OeXeHIla 3a He3aKOHHBIN Bbe3d. ['ocymapcTBa 1o
BO3MOKHOCTH OOJIEr4aloT acCUMWISALIMIO OexxeHlleB. Ocoboe 3HaYeHHe MMeeT MPaBUIO O HEIOMyCTHMOCTH
BBICBUIKH O€XKEHIIEB B CTPaHY, B KOTOPOU UX XKU3HU UM CBOOOMIE YIPOXKAET OMaCHOCTb.

KoHTponb 3a cobmoneHneM mpaB OeXeHIIEB OCYILEeCTBISIETCsT YTpaBieHueM BepxoBHOro KomMwmccapa
OOH 1o nenam 6exeHI1IeB, ycTaB KOTOporo 0bu1 yTBepxkaeH I'eHepanbHoii Accambieeit OOH B 1950 r.

IMocne npucoennuenusa Kk Konsenmuu 1951 r. B Poccun B 1993 r. 661 IpuHAT 3akoH «O OexeHLax»2. B
3aKOHE MOMYEPKUBAETCS, YTO OH M3IaH B COOTBETCTBUM C OOIIETTPU3HAHHBIMU HOPMaMM MEXIYHApPOIHOTO
MpaBa; B CIy4yae PacxXoxXACHUsI MEXIyHapOAHOro AOTOBOpa M 3aKOHA MPUMEHSIIOTCS MpaBuia J0ToBopa, 3a
HUCKJIIOUEHUEM TeX CJIyyaeB, KOTrlia 3TO MOXET IMPUMBECTU K OTPAaHUYEHUIO IIpaB OeXXEHIIEB 110 3aKOHY.

BexxeHmaM mpenocTaBieH HallMOHAIBHBINM pexkuM. Kpome Toro, Ha HHMX pacIpOCTPAaHSIOTCS JIBITOTHI,
YCTAHOBJIEHHBIE [UIsI BBIHYXIEHHBIX IepeceieHLeB!, MM OKAa3bIBAeTCs COMAEHCTBME B MPUOOPETEHUU
rpaxmnaHcTsa PO.

OmHMM U3 OCHOBHBIX NpPaB 4YeJOBEKa SIBJISIETCS IPaBO BO3BpAIIEeHHS B OTEYECTBEHHOE TOCYIApCTBO U
MPOXMBAHMUS B HEM. DTOMY IIPaBy COOTBETCTBYET 00SI3aHHOCTD FOCYIapCTBa Pa3pellInTh Bhe3l 1 MOCEICHUE
rpaxkmaHvuHa. MexXayHapoIHBIA MAaKT O IpakJIaHCKMX M MOJUTUYECKUX IpaBax 1966 r. mpeaycMaTpuBaerT,
YTO «HUKTO HE MOXET ObITh IMTPOM3BOJILHO JIMILIEH IPaBa Ha Bbe3/1 B CBOIO COOCTBEHHYIO CTpaHy» (4. 4 cT. 12).
Kouctutyumss P® 3akpenmia IpaBo TpaxkmaHWHA «OeCIIpeIISITCTBEHHO BoO3Bpamiatbcs B Poccuiickyio
®enepanmio» (4. 2 ¢1. 27). He MoxeT OBITh MPON3BOJIBHO BBICJIAH M MHOCTPAHEIl, 3aKOHHO IPOXWBAIOIINI
Ha TeppUTOPUU KaKoro-jimbo rocymapctBa, ropopurcs B IIpotokone Ne 7 (1984 r.) x EBpomeiickoii
KOHBEHIINH O 3alIUTE IIPaB YeI0BEKA M OCHOBHBIX CBOOOI2.

M3BecTHBI Cilyda MacCOBOIO M3THAHMSI YacTU TpaxXmaH B XOIe TPaxKMaHCKON WM MEXIIEMEHHOMN
BOWHBI. B Takux ciydasix Ipyrve rocyiapcTBa BbIHYXIEHBI MPUHUMATh WHOCTPAHHBIX TPAXAAH B KayecTBE
OCXKEHIIeB, YTO CO3MaeT Cephbe3Hble IMpoOJeMbl. IIpu 3TOM MHOCTpaHHOE TOCyIapCTBO BIIpaBe TpeOOBaTh
BO3BpAIllEHUS 3THX JIUII, & OTEYECTBEHHOE TOCYIapCTBO 00sI3aHO MPUHSITL CBOMX IPakIaH U 00ECIIEUNTh UX
Mpasa.

§ 6. IIpaso yoexuma

IIpaBo yoOexuina — oOILIeNPU3HAHHBIM MHCTUTYT KOHCTUTYIIMOHHOIO IIpaBa — HalleJl IpU3HaHUE U
MOAJEPKKY B MeXXIyHapoaHoM mpaBe. OObIYHBIE MEXITYHapOIHO-TIPaBOBbIe HOPMBI 3aKpeIuIeHbl Beeobiieit
Jexyapanyein mpas 4deiaoBeka u Jexnapauuein OOH o tepputopuaibHoM yoexuine 1967 r. BceoGiuas
JIEeKJIapalysl 3aKkpenwia IpaBo KaXIOTro HWCKaTh B JAPYIMX CTpaHax yOeXulle OT TMpecieloBaHWNA W
MOJIb30BATLCSI OTUM YOEXKMIIEM. DTO MPaBO HE MOXET ObITh MCIIONb30BAHO B Cilydyae IIpeciiefoBaHuUsS 3a
COBEpIICHUE HEMOJUTUYECKOTO MPECTYIUICHUST WM IIPYU COBEPILICHUN AesHUS, IPOTUBOPEYAILEro LeJsIM 1



npuHuunamMm OOH. CrnenoBaresibHO, peuyb MAET 00 yOexkuille IMOJUTUYECKOro Xapakrtepa. HabmromaeTcs
MPaKTHKA IIPEIOCTABICHUS YOSXKHIIA Y 10 TYMAaHHBIM COOOPaXKEHMSIM.

PaccMmarpuBaeMoe mpaBo SIBISIETCS IIPaBOM TePPHTOPHAIbHOTO yoexmmia. CyIIecTByeT TakKe ITOHSITHE
IUIIOMATUIECKOTO YOeXHIla, BCTpevarolleecss B MpakKTUKe JaTUHOAMEPUKAHCKUX CTpaH M HEU3BECTHOE
obmieMy MexXayHapoaHoMmy IipaBy. OHO MpemocTaBisieTcsl B IUIUIOMAaTUYECKUX IPEACTaBUTEIbCTBAX
MHOCTPaHHBIX FTOCYIapCTB.

Hexmapauuss 1967 r. ykas3bIBaeT, 4TO YOeXUIle IMPEAOCTaBISIETCSI TOCYAapCTBOM B CHIIy CBOEro
cyBepeHuTeTa. UMEHHO OHO MPOU3BOIUT OLICHKY OCHOBaHWIA ISl MpeaocTaBiaeHus yoexuina. K uiryiemy
yOeKHUIIe JINIY He TODKeH IMPUMEHSIThCS OTKAa3 B pa3pelleHNH Tepexoa TpaHMIlbl WM BBICEIIKA B CTpaHYy,
e OHO MOXET IIOIBEPTHYThCS IIpeciemnoBaHmio. VICKIIOUEHMST HOMYCTUMBI IO COOOpaXeHUSIM
HallMOHAJIBHOM 0€30ITaCHOCTU WJIM B IIEJISIX 3alllUThI HAceJeHHs, B YaCTHOCTH B CIyJae MacCOBOTO IPUTOKA
JIIOJIEH.

CornacHo KoHctutyniuu, Poccus mpemocTaBisieT MNOJMTUYECKOE YOeXuIlle KaK WHOCTPaHHBIM
rpaxmgaHaM, TaK ¥ JuIaM 0e3 TpaXmIaHCTBA B COOTBETCTBMM C OOIIENIPM3HAHHBIMM HOpPMaMU
MEXIYHapOITHOTO mpaBa
(4. 1 ct. 63). TeM caMpIM yKa3aHHBIE BBIIIE HOPMbI MEXIyHApPOAHOTO ITpaBa MHKOPIIOPMPOBAaHBI B IIPABO
crpaHbl. KOHCTUTYLIMOHHAsE HOpMa pacKpbiBaeTcsl B yTBepxKaeHHOM Ykaszowm [lpesumenra PP ot 21 uronsa
1997 r. INonoxenuu o nopsake npenocrasinenus: Poccuiickoit Menepanueit monutruueckoro yoexuiial. OHo
oTpaxkaeT oOIIenpU3HaHHBIE HOPMBI MEXKIYHAPOIHOTO mpaBa. KpoMe TOro, oTMeuy cjaeIyroIie MOMEHTHI.
Yoexule mpenocTapiaseTcsl B ciydae IpecefoBaHMs 3a OOIECTBEHHO-MOJUTUYECKYIO NESITeIbHOCTb U
yOexXaeHusI, OTBeYalolne MPUHIIMIAM, MPU3HAHHBIM MMPOBBIM COOOIIeCcTBOM. [lomyumBIuii yoexwuiie
MIpUpPaBHUBAETCS B IIpaBaX K MECTHBIM TpaxkmaHaM. YOeXWIIe IPeIOCTaBIsIeTCS M WwieHaMm ceMbH. [Ipe-
JOCTaBJIeHNE yOeXKUIlla MPOU3BOAUTCS YKA30M MPE3UIEHTA.

§ 7. lunioMaTrdecKas 3amuTa

1. Ilonsarme JMIIOMATHYECKOI 3aIUTDI

[JumioMatuyeckasi 3aliMTa — JUIIOMaTU4Yeckasi Mpolenypa, € MOMOIIBI0 KOTOPOW TrocyaapcTBO
3allIMIIaeT IpaBa CBOMX IpaXIaH B CiIydae MX HapyIIeHUs MEXIyHapOIHO-IIPOTUBOIPABHBIM ACSTHUEM
JIPYTOTO TOCYAapCTBa, B KOTOPOM OHU HE CMOTJIM TOOUTHCSI BOCCTAHOBJIEHUSI CBOMX TTpaB, MCUEPITaB MECTHBIE
CpeAcTBa IOPUANICCKOI 3aIINTHL.

Takoe nMoHMMaHUE AUIIOMATUYECKOM 3allUTHI SIBJISIETCS OOILENPU3HAHHBIM B TEOPUU M IIPAKTHKE,
BKJIIouasi cymeOHyoo. IIpu 3ToM MeXayHapomHble CyObl paccMaTpMBAlOT IIpaBO ToCydapcTBa Ha
JMUTIJIOMATUYECKYIO 3alIUTY KaK «3JIEMEHTapHbI MPUHLIMIT MEXIYHAPOIHOIO IpaBax .

HMHCTUTYT nIMIIOMaTUYECKON 3alluMThl M3JaBHA W3BECTEH MeEXAyHapoaHoMy TipaBy. OH ObLT
€IMHCTBEHHBIM CPEACTBOM 3alllUTHl (PU3NYECKUX U IOPUAMYECKUX JUI[ B MEXIYHAPOAHBIX OTHOIIECHUSX.
Ocoboe 3HauyeHue 3TOT MHCTUTYT IPUOOpea B YCIOBMSX I100aaM3alliy, KOrga IIPOMCXOIUT MacCOBOE
rnepeMelleHUe JIIOAei 4Yepe3 rocyJapCTBeHHBIE I'PAHMIIbI, PACTET YKMCIO IpaxgaH OMHOrO TOCYIAapCTBa,
HaxosIIMXcsl Ha Tepputopuu apyroro. Ocoboe 3HaYeHUE 3TOT MHCTUTYT umeeT st Poccuu, Gosblioe
YU1CJIO TpaXaaH KOTOPOI 0Ka3ajaoCh 3a PyOeskoM.

B HOBBIX YCIOBUSIX MPOMCXOAST OLIYTUMBIC MEpEeMEHbl B WHCTUTYTE IUIUIOMATUYECKOM 3alllMTHI,
W3MEHEHUST TPOM3OLUIM B caMoii KoHUenuu. Kak M3BeCTHO, I MEXIyHapOIHOTO IpaBa IPOILIOTO
YyeJloBeK He cymiecTBoBai. I[loaTomMy cyabl OOOCHOBBIBJIM OUIIOMATUYECKYIO 3alllUTy TeM, 4TO OHa
MIPEICTABIISIET COOOM 3alllUTy TOCYIapCTBOM COOCTBEHHBIX TIPpaB2. DTa KOHLELNS N3MEHUIACH B ITOCIIEIHIE
ronsl. B pemenuu o geny opatbeB JleI'pang 2001 r. MexayHaponusiii Cyn OOH onpenenun, uro Benckas
KOHBEHIIUSI O KOHCYJIbCKMX CHOIIICHUSX CO3[aeT MpaBa UIsl MHAMBUAOB. [0Cy1apcTBO MOXET B3STh Ha ceOst
IIeJI0 OJHOTO M3 CBOMX TIpaXIaH M HayaTh MEXIYHApOMHBIM CydeOHBIN IIPOIECC B MHTEpPEcax 3TOro
rpaxaaHuHad., M3 aToro ciiemyeT, 4TO TOCyAapCTBO MOXET, MPEICTABISISI MHTEPECHl CBOErO rpakIaHWHAa,
3alIMINATh UX B MEXIYHApOTHOM CyJe, YTO paccMaTpuBaeTcs KaK ONWH W3 BUAOB TUIJIOMATHUYECKOM
3AIUThL.

MHCTUTYT OUIUIOMAaTUYECKOM 3alllUThl 3aKperuieH B BeHCKoOl KOHBEHLMM O JIUIIOMATHYECKUX
cHomeHusx 1961 r. (ct. 3) 1 BeHCKOI KOHBEHIIMM O KOHCYJIbCKUX CHoleHUsX 1963 r. (cT. 5). B mepBoii u3
HUX TOBOPUTCS, YTO (DYHKIIMK AUIUIOMATUYECKOTO IIPEICTABUTEIBCTBA COCTOST, B YACTHOCTH, «B 3alllUTE B
rocyaapcTBe TpeObIBAaHWS WHTEPECOB aKKPEOWTYIOIIETO TOCydapcTBa M €ro rpakjaaH B Mpeneax,
JIOMYCKAEMbIX MEXKIYHAPOIHBIM MPaBOM» (BbIIeJIeHO MHOW. — H.JI.).

PaccmarpuBaemblit WHCTUTYT HU3BECTEH u roCyIapCTBEHHOMY MpaBy.
B Koncruryuun Poccun rosopurcs: «Poccuiickasgs ®enepativisi rapaHTUPYET CBOMM TpaXkIaHaM 3alllUTy U
IIOKPOBUTEILCTBO 3a ee npeaeaamMu»

(4. 2 cT. 61).



IMonoxenue o IToconbectBe P®, yrBepxkaeHHoe Ykazom [lpesupenta P® or 28 okrsabpst 1996 1., B
KayecTBe OAHOW M3 (YHKIIMI TMOCOJBbCTBA YKAa3bIBAaeT: 3allMTa «...B TOCYyJapCTBE MpeObIBaHUS MpaB U
MHTEPECOB rpakaaH U IOpUINYCCKUX JTULL Poccuiickoii (Deuepaunn C YYE€TOM 3aKOHOAATEJIbCTBA roCy1apCcTrBa
npeobIBanus» (BbiaeeHo MHOW. — M.J1.)!. CortocTaBiieHUe 3TOTO MOJIOXEHUSI ¢ TPUBEICHHBIM MOJIOXEHUEM
BeHnckoit KOHBCHIMU I10Ka3bIBACT, YTO AUILJIOMATHMUYCCKadA 3aliuTa OCYHICCTBIACTCA B COOTBETCTBUU C
MEXIYHApOIHBIM IIPaBOM, HO IIPM 3TOM YYUTHIBAE€TCS M BHYTPEHHEE IIpaBO TOCydapcTBa IIpeObIBaHUS.
KpOMe TOro, OCYHICCTBJICHUC 3alllMTbl PETYJIUPYCTCA W BHYTPCHHUM IIpaBOM OCYIICCTBJIAIOIICTO €€
rocyaapcTBa.

I/ICTO]I)I/II/I MN3BCCTHbI MHOI'OYMCJIICHHBIC Clly4an 3J'IOYHOT]366J'ICHI/I$I ,E[PIHI[OMaTPI‘ICCKOfI 3&H.[I/ITOI71 Cco
CTOPOHBI KPYIHBIX TocymapcTB. B pesyabTaTe rocymapcTBa — XXEPTBbI ITOAOOHBIX 3J10YIOTPEOIECHUI
CTPEMMWINCH BBECTHU OIPCACJICHHLIC OI'PAHUYCHUA ,E[I/IHJ'IOMEITI/I‘ICCKOI71 3alllNThI. .HaTI/IHoaMepI/IKaHCKI/IC
rocyaapCTtBa BbIABUHYJIN C 3TOM CJIbIO pAd JOKTPUH, TAKUX KaK JOKTpUHA KaibBo.

B nocnenHee Bpems, CCbiNasicb Ha YTBEPXAEHUE MEXAYHAPOAHONM 3aluMThl NPaB YesloBeKa, BbICKA3biBAIOT MHEHUE,
6yATO MHCTUTYT AMNIoMaTu4eckol 3awwmTsl yctapesn. Oco6eHHO pacnpocTpaHeHO 3TO MHEHWE Cpeayn TAaTMHOaMEePUKAHCKMX
loprcToB. MNpeacTaBnseTcs, YTo NogoOHOEe MHEHUE IBHO NEPEOLIEHMBAET PeasbHble BO3MOXHOCTU MEXAYHapOAHOM 3almThbl
npas 4enoseka. JunioMatnyeckas 3alimMrTa COXpaHsieT cBoe 3HaveHue. MNpu obcyxaeHun aToro Bonpoca Ha eHepanbHol
Accambnee OOH 6bino Bbicka3aHo obLlee MHEHME, YTO «aunaoMaTnyieckas 3awmra 6yaeT, HECMOTPS Ha Bce Bosee LWMPoKne
ycunus MexzyHapoHoOro coobLuecTsa no 3alimTe npae YenoBeka, 0cTaBaTbCs Hanbosiee BaXHbIM CPEACTBOM 3aLLmThl MPaB
MHOCTpaHLEB». A OJisl TOro 4To6bl M3bexaTb 310ynoTpebieHnii, NpaBo Ha AWMIOMATUYECKYIO 3almTy AOSKHO OblTb pe-

rnamMeHTMpoBaHo?. YunTbiBas 310, l'eHepanbHas Accamb6nes OOH BktoumMna co-0TBETCTBYIOLLYIO TEMY B NMporpamMmmy paboThbl
Komuccum mexayHapoaHoro npaea.

ITpaBo Ha AUITIOMAaTUYECKYIO 3alIMTy BCEraa pacCcMaTpUBAIOCh KaK JUCKPENHOHHOE MPAaBO rocynapcTBa:
TOCYZIapCTBO TI0 CBOEMY YCMOTPEHHWIO pellaeT BOIPOC 00 OKa3aHWHU 3allUTHl B KOHKPETHOM cllydae. DTO
nojioxkeHre mnoateepxkneHo MexmyHapomHeiM Cymom OOH B pemenum mo meny KommaHuu «bapcemona
Tpakirh»: «['ocymapcTBo TOKHO paccMaTpUBATHCS B KAUeCTBE SAMHOJIMYHOTO CYIbH, PEIIAfOIIero BOIIPOC O
HEOOXOIMMOCTH IIPEJOCTABIEHNs 3AIIUTHI U ee o0beMe, a TakkKe ee IpekpaineHuu»'. Kaxk Bummm, 3a
TrpaXIaHMHOM IPaBO Ha 3alIUTy HE IPU3HAETCS.

BMmecte ¢ TeM, Kak yxXe YyIOMUHAJIOCh, BO BHYTPEHHEM IpaBe roCylIapCTB HaOJI0JaeTCsl TEHACHLIMS K
MPU3HAHWIO 3a TpaXJaHWHOM IIpaBa Ha AWUINIOMATHUYECKYIO 3alllUTy W OOS3aHHOCTH TOCyHapcTBa ce
okasbiBaTh. IlpemcraBisercs, 4To, Kak IipaBwiIbHO oTMedaeT C.B. UepHMYEHKO, «CJemyeT pa3imdarh
IUIIOMATUIECKYIO 3aIlUTy KaK WHCTUTYT BHYTPUTOCYIAPCTBEHHOIO IIpaBa M MHCTUTYT MEXIYHAapOITHOTO
mpasa»2. Hammune mpaBa TpaxmaHMHA Ha 3allUTy W COOTBETCTBYIOIIEH OOS3aHHOCTM TOCYAapCcTBa
OIpedessieTCs] BHYTPEHHUM IIpaBoM. M3 MeXIyHapogHOro IipaBa BbITEKaeT IMpaBO TIocydapcTBa B
OTHOILIIEHUHU APYTUX TOCYIapCTB Ha OCYIECTBAEHUE 3alIUThI IT0 CBOEMY YCMOTPEHMIO, T.€. IUCKPELIMOHHO.

Cka3zaHHOe HE WCKITIOUAeT BO3MOXHOCTH B OyayIlleM NpU3HAHUS W MEXIYHapOTHBEIM IIPpaBOM IIpaBa
rpaxXgaHMHA Ha TUIUIOMATHYeCcKylo 3ammuTy. Ceifuac TeMaThKa IIpaB YeJloBeKa B MEXIYHApPOIHOM IIpaBe He
HACTOJILKO pa3BUTAa, YTOObI MOXHO OBLIO CYUTATh 0OOCHOBAHHON KOAM(UKALIMIO MpaBa (pU3NUYECKOTo JInlia
Ha TUTUIOMATUYECKYIO 3allUTy.

YcaoBus okazaHUs AUIIJIOMATAYECKON 3aIlUThl TAKOBBI:

e Ha TEpPUTOPUM TOCYJapCTBAa TMPUYMHEH CYLIECTBEHHBI yIIepO 3aKOHHBIM MHTEpecaM TIpaxkaaHUHA

MHOCTPAHHOTO rocyaapctBa. Takoil yiiepd MOXeT ObITh MPUYMHEH NEUCTBUSIMU OPraHOB CaMOTO rocyaapcTBa
00 4YacTHBIX jull. B nocjaceaHEM cCjiydya€ IIpaBO Ha 3alluTy BO3HUKACT, €CJIM MECTHOC ToCyaapCTBO HE
MPEeANpPUHSIO HEOOXOAUMBIX MEP 10 BOCCTAHOBJIEHUIO HAPYLIEHHBIX TTPaB;

e yiiep0d MPUYMHEH MPOTUMBOIPABHBIMU NeHCTBUSIMU. BO3HMKaeT BOIpPOC: Kakoe IpaBO HMMEETCs B BULY —
BHYTPCHHEC WU MemyHaponHoe? B MC)KI[yH&pOZ[HOﬁ IIPpaKTUKE, BKIIIOYasd Cy)1€6HyIO, BbICKAa3bIBA€TCA MHEHUCEC,
YTO peyb UIET O NEHCTBUSIX, TPOTUBOPEYAIIMX MEXIYHapOIHOMY IpaBy’. MMeeTcs B BUIy Kak OOBIYHOE, TaK U
JoroBopHoe nmpaBo. I[lpu 3TOM cieayeT yuydThBIBaTh, YTO TIpyboe HapyllleHWe TIpaB WHOCTPAHIIEB,
IIPEAYCMOTPECHHBIX BHYTPCHHHUM 3aKOHOM, ABJIACTCA HAPYIICHUEM U MEKIYHApOIHOIO ITpaBa;

® HWHOCTpaHEL IPEABAPUTE/IBHO MCIIOJb30Bal BCE MOOCTYIMHBLIE €MY HOPUAMYCCKUE CPEACTBA 3alllUMTHI IIpaB B
COOTBETCTBUM C 3aKOHAMU CTPaHbI TIPEeOBIBAHMSI, BKITIOUAsT CylneOHbIe (MTPaBWJIO MCYEPHAHUS MECTHBIX CPECTB),
HUCKIIOYEHUE COCTaBJIAIOT Cliydau, Korga OYE€BHUIHO, 4YTO MCIIOJIb30BaAaHMUEC MECTHOrO IIpaBa 6y,[[€T
6€3p€3yJII>TaTHbIM. HpI/IBeﬂeHHOC npaBUJIO IIPU3BAHO 00€eCcIIeunTh YBaXX€HUEC MECTHOTO IIpaBOIlOpAAKa
BOCIIPEIIATCTBOBATh CO30JaHUIO ITPUBUJICTUPOBAHHOIO pe2KMMa IJ1s1 MHOCTPAHILIEB.

HoBbIM MOMEHTOM B pa3BUTUU MHCTUTYTA TUIUIOMATUICCKOM 3aIUTHI IBIJIOCH IIPU3HAHUE IIpaBa Ha ee
ocyliecTBieHre 3a MexxayHaponHbiMu opranuzanusaymu (OOH). I[Ipaso OOH Ha muIioMaTUYECKyIO 3alIUTy
obut0 obocHoBaHO MexnyHapogHbiIM Cymom OOH B KoHcynbTaTMBHOM 3aKIIOYEHUU O BO3MEIICHUU
yuiep6a, moHeceHHoro Ha ciyxx6e OOH. Cyn onpenenni, yto OpraHusalus JOJKHA TapaHTUPOBaTh CBOUM
areHTaM COOTBETCTBYIOIIYIO 3allUTy, C TeM 4ToObl «obecreuynuTb 3(PGEKTUBHOE U HE3aBUCUMOE
OCVIIECTBIICHNE WX MHCCUM, a TaKKe NPEIOCTaBUTh areHTaM AeHCTBEHHYIO MHOMACPXKY». OpraHu3alus
BIpAaBe IMPEIbSIBUTH MPETEH3UIO JaXe TOCYIapCTBY, TPaXXIaHUHOM KOTOPOro areHt sipjsiercst'. Kak Bummm,
M0 CBOMM ILIEJsIM U XapakKTepy OUIUIOMAaTHYecKas 3allliTa CO CTOPOHBI MEXIYHApOIHOW OpraHM3aluu
obnamaeT HeManoi CrielnUKOI.



2. prl‘ JINL, HA KOTOPLIX PACNpOCTPAHACTCA TUIIOMATHYECKAA 3AIUTA

I'paxnane rocygapcTsa sIB/ISIIOTCSI OCHOBHOM KaTeropuei hu3ndeckux 1 I0puaIndecKux JIUIl, Ha KOTOPBIX
pacripocTpaHsieTcs turuioMatudeckas 3ammra. B [TonoxkxeHun o MuHucTepcTBe MHOCTpaHHBIX e PD 1995
I. B UYNMCJIE OCHOBHBIX 3alad YKa3aHO: «...3alIHTa IIPpaB M HHTEPECOB TpaXdaH W IOPUINICCKUX JIHII
Poccuiickoit @enepamnuu 3a pyoexkom» (11. 4).

B ycioBusix rimobanu3aliviu 3alidTa mpaB 1 MHTEPECOB IPUANIECKUX JIUII TpHoOpeia ocoboe 3HaUCHUE.
KpymnHbie KOMIIaHUHY 3a4acTyI0 TOOMBAIOTCS OT MIPUHUMAIOIIETO UX TOCYIapCTBa MPUHSITUS OCOOBIX YCIOBUI
0 3allUTe KamuTaJloBIOXeHUA. MexXay rocyrapcTBaMU PeryIsipHO 3aKJIIOUarOTCsl COTJIallleHUs O B3aMHOM
3allUTe KamuTaaoBloxeHuil. B Takoro poma cornamenun wmexny Poccueir u Uugueir 1994 r.
MPEIYCMOTPEHO CO3IaHMe OJArOMPUSITHBIX YCIOBUI IS KaIWTAJIOBIOXEHUN W OOECIICUYeHNE MX ITOJTHOM
3aIIUTH 1 0e3omacHOCTH (cT. 2 U 3). YHuBepcanbHasts KOHBeHIIMS 00 yperyJIMpoBaHNN WHBECTUIIMOHHBIX
cropoB 1965 r. maeT BO3MOXHOCTb KOMIIAHUSM BO30YXHaTh Jeja IPOTUB rocydapcTBa B MexayHapoaHOM
LIEHTpPE MO YPEryJIUPOBAHUIO UHBECTULIMOHHBIX CTIOPOB.

IMonyyaer pacnpocTpaHeHMe TIpaKTUKa CyOporammu, IIOA KOTOpPOM IIOHMMAeTCs BOCIIPUSTHE
roCyaapCTBOM MPETeH3Uil CBOUX IpaxiIaH K MHOCTpaHHOMY rocygapctBy. B konie 2000 r. 8 CIIIA 6bu1
MPUHSIT 3aKOH, MPeIyCMaTPpWBAIOIIMI BBIIUIATY ITOCTPAmaBIINM TpaXgaHaM KOMIIEHCAunu 13 (OHIOB
CIIA!. CooTBeTCTBEHHO MpeAyCMOTpeHa cybporaius IipaB IocTpafaBiiux mnpasureiabcTsy CIIIA. B
pe3ynbTaTe KOMIIAHUU IIOJyYaloT HAAEXKHYI0 TapaHTUIO CBOMX 3apyOeXHBIX MHBECTHLIMI, YTO CIIY>KUT
Ba&XHBIM (DAKTOPOM CTUMYJIMPOBAHUSI WX WHBECTULMOHHOW MIEsITENBHOCTA. A WX TpaBa MNEPeXonsiT K
rocyIapcTBy, KOTopoe objagaeT 0oJiee IIMPOKUMU BOZMOXHOCTSIMM JUISI MX 3aILUTHI.

VYuutsiBasg crneuu@uKy AUILUIOMATAYECKON 3allUTHl IOPUAMYECKUX JIMLL U ee 3HayeHue, I'eHepanbHas
Accambiress OOH B 2001 r. pemmia, 9TO OHA 3aCIyKMBaeT CaMOCTOSITEJILHOTO paccMoTpeHus B Komuccnu
MexayHaponHoro rmpaBa OOH.

MHororpakaancTB0 HE UCKIIIOYAeT IUIUIOMATUYECKOM 3alllUThl, HO IIOPOXIAeT 3HAYUTEIHHYIO
cneuuduky. I'aarckas konBeHuus: 1930 r., peryaupyroliiasi HEKOTOpble BOMPOCHI, CBSI3aHHBIE C KOJUTU3UEN
3aKOHOB O TIpaXIaHCTBE, 3aKpemnuia CJeIymIlylo HOpMY OOBIYHOro mpaBa: «locymapcTBO HE MOXET
MPeaoCTaBISITh JUMIOMATUYECKYIO 3alUTY OJHOMY M3 CBOUX IpaXJaH MPOTUB rocydapcTBa, rpask IaHCTBOM
KOTOPOTO TaKOoe JINIIO TakKe oomagaeT» (cT. 4). OQHAKO 3TO He MCKIII0YaeT BO3MOXKHOCTH OKa3aHUS TTOMOIITH
CO CTOPOHBI TOCYIApCTBa, TPaXXKTAHCTBOM KOTOPOTO JHMIIO TakxkKe obOmamaeT. MckimodueHUs M3 OOIIETo
MpaBUjIa MOTYT UMETh MECTO JIUIIIh B 3KCTPAOPIMHAPHBIX CAyJasix.

MokazaTtenbHa B 3TOM MjaHe UCTOPUS POCCUIMCKONM rpaxaaHku, akTpuckl H.B. 3axapoBoii, koTopas obnagaeT Takxke
dpaHuy3ckuM rpaxaaHcTBoM. Mocne pactopxeHus ee 6paka ¢ dpaHLy3CKMM rpaxaaHuHOM napuxckuii cyg B 1998 r. npu-

HSNT peLleHre O NMomeLleHnn nx godepu Mawwm B getckuin nputoT. CTonb HEOBOCHOBAHHOE pelleHne Bbi3Bano AemMapLum

noconbctBa PO Bo ®panumm n MU PO, Mpencenatens Mpasutensctea PP n MNpe3aungeHta PO, koTopbie He panu pesyrb-

TaTta. d)paHuysckme B1aCTU CCb1aNICb HA HE3AaBUCMMOCTb Cyaa. Mex,u,y TEM rocygapcTtBO HECET MeXAyHapOo4HO-MNPaBOBYO

OTBETCTBEHHOCTb 3a OedATesIbHOCTb BCEeX CBOMX OpPraHoB, BKJtO4Yas cy,u,e6Hb|e. Kak BMaMMm, B OAHHOM Cny4yae nOMOLLb,
oKa3daHHasi poCCUCcKol rpaxaaHke, 6blia Becbma 61m13ka K AMniaomMaTuyeckon samre.

CioxHble Mpo0JeMbl BOZHMKAIOT TOrAA, KOrJa JIMIO, objamaioliee AByMsI M 0OoJjiee IpaxkIaHCTBaMMU,
HaXOJUTCSL Ha TEPPUTOPUU TPETHErO TOCYAAapCTBa, T.€. TAKOTO, IPaXXIaHCTBOM KOTOPOIro OHO He objamaeT. B
TaKOM CjIydyae TpeTbe TOCyJapCTBO YCTAHABIMBACT, KaKOe M3 MMEIOIIMXCS TPaXIaHCTB SIBISICTCS
3t dekTuBHbIM. IMEHHO OHO U OyaeT MpuHMMaThCs Bo BHUMaHue. B 'aarckoit konBeHuuu 1930 r. ckazaHo:
«B mpenenax TpeThero rocyaapcrBa JUIO, MMerollee 0ojee OTHOIO TIpakJAaHCTBA, MOJb3YETCS TaKUM
peXMMOM, KaK eclii Obl OHO HMMEJIO TOJBKO OJHO TpaXkIaHCTBO». [IpM3HABATBhCS MOJDKHO TPaXkIaHCTBO
TOCyIapcTBa, B KOTOPOM JIMIIO JMOO ITOCTOSIHHO, JIMOO ITPEUMYIIECCTBEHHO MPOKUBACT, YUIM I'PakIaHCTBO
rocyaapcTBa, ¢ KOTOPBIM OHO 0oJiee TECHO CBSI3aHO (CT. 5). DTU MOJOXEHMS HAIUIA MOATBEPXACHUE U B
npakTuke MexnyHapoaHoro Cyna OOH, HanpuMep B peleHuu 1o aeiay Horre6omal.

Pelrenne TpeTbero rocymaapcTBa MOXKET OBITh HEIOCTAaTOYHO OOOCHOBaHHBIM. HecoriacHoe ¢ HUM
rocyIapcTBO, TPaXXAAaHCTBOM KOTOPOIO JIMIIO TakXke o0agaeT, BIpaBe ocHapMBaTh ITOIOOHOE pEIIeHUE,
J0OMBAThCS MPU3HAHMS CBOETO MpaBa Ha TUILIOMATUYECKYIO 3allUTYy?,

JIuma 0e3 rpaxkmaHCTBa HE ITOJNB3YIOTCS OUILIOMATHMYECKOM 3ammToil. B MexkmyHapomHo#t cymeOHOM
MpaKTUKe, OCOOEHHO B IPOIIJIOM, HE Pa3 BBICKA3BIBAJIOCh MHEHME, COIIACHO KOTOPOMY TOCYIAPCTBO «HE
coBepIllaeT MeXIyHApOIHOro MpaBOHAPYILIEHUS, IPUYMHSIS Bpe ULy, He 00IagalolieMy rpaXkIaHCTBOM, 1
COOTBETCTBEHHO HU OJHO FOCYIAPCTBO HE BITPAaBE BMEIIMBATHCS WK XOAATAHCTBOBATH O HEM...» .

DTO MOJIOXEHNE CBUIACTEILCTBYET O SIBHO HEAOCTATOYHOM 3alllUIEHHOCTH alaTpUIOB, HE OTBEYAOIIeHi
COBpEMEHHBIM TIPUHIIMIIAM 3alllUTHl TIpaB dYejoBeKa. IIpeIokeHUs W3MEHUTh TaKoe ITOJIOXEHUE
BBICKA3bIBAJIMCh HEOAHOKpATHO. B pesomonun MHCTUTYTa MeXayHAapogHOTo IpaBa 1965 r. roBOpHIOCH O
BO3MOXHOCTU BBbIABMKEHUS MEXIyHAPOMIHON MpeTeH3uu, Korga (pu3nudeckoe M0, KOTOPOMY MPUYMHEH
yilepo, sIBIIgeTCs TpaXXIaHMHOM 3TOr0 rocyaapcTBa WIM JIMIIOM, KOTOPOE roCyaapCTBO, COIJIACHO MEXIyHa-
POIHOMY ITIpaBy, BIIpaBe MPUYUCIUTH K CBOEMY COOCTBEHHOMY HACEJICHUIO IS HeJieil TUIIOMaTUIeCKOn



3a1uThl!. V3 9TOro BUAHO, YTO B LE/ISX TUIUIOMATUYECKOM 3allUThI IIpeIaraeTcs IpUpPaBHATh allaTPUIOB K
rpaxxgaHaM.

DTa umes MPOKIAagbIBaeT cebe IMyTh M B ITO3UTHMBHOE IIpaBO, IIpaBda, IOKa TOJBKO Ha €BPOIEHCKOM
ypoBHe. EBporeiickass KOHBEHIMSI O KOHCYJIbCKMX (GyHKIuMAX 1967 r. mpemycMarpuBaeT: «KoHcyiabckoe
JIOJDKHOCTHOE JIMLIO TOCYyIapCcTBa, B KOTOPOM anaTpUl UMeeT OOBIYHOE MECTO KUTEIbCTBA, MOXET 3allMILIATh
€ro... Ipu YCJIOBUM, YTO COOTBETCTBYIOLIEE JIMIIO HE SIBJASETCS OBbIBIIMM TIPaXIaHUHOM IPUHUMAIOIIETO
TroCynapcTBa».

YuuTeiBasi oTMeueHHYIO TeHmeHLMIo, Komuccusa wmexmyHapomHoro mpaBa OOH mpuHsIa IIpoekT
CTaTbM, TIpeIyCMaTPHWBAIOIICH, YTO TOCYZAPCTBO MOXET OCYIIECTBIATh IUILIOMATHYCCKYIO 3aIlIUTy
IOTEPIEBLIETO JIMLIA, KOTOPOE HE UMEET IPaKIaHCTBA, «€CJIM TAKOE JIMLIO OOBIYHO Ha 3aKOHHBIX OCHOBAHUSX
MPOXUBAET B rOCYJAapCTBE, BBIABUHYBILIEM MpeTeH3uto» (cT. 8). Ilpu obcyxaeHun atoii ctathu B IllecTtom
komutete I'eHepanbHoit Accambien OOH mMHeHus paznenwnuch. [IpOTUBHUKY €€ MPUHSITUS CChUIAIMCh Ha
TO, YTO HA B OOBIYHOM, HM B KOHBEHLIMOHHOM IIpaBe TaKoil HOPMHI HeT. CTOPOHHUKU YTBEPXKIAIU, UTO
noaxon KoMmccum cormacyercst ¢ pa3BUTHEM HOPMATUBHOM 0a3bl B 00JIaCTH ITpaB YeJIOBEKA.

Bexennpl. Bo3MOXHOCTh TMIIOMATUYECKON 3aIIMTHI OCXKEHIIEB HE IPeAyCMOTpeHa MEKIyHapOTHBIM
MmpaBoM, 4TO MmoaTBepxnaeTcad M KoHBeHLueir o craryce GexeHieB 1951 r. Komuccusa mMexxmyHapOIHOTO
npaBa OOH npemioxuia pacrpoCTpaHUTh 3allUTy U Ha OexeHlieB. IIpu oOcyXaeHWU 3TOro BOIpoca B
pamkax I'eHepanbHoit Accambiien OOH 00JbIIMHCTBO MpeAcTaBUTeNel BbhICKA3aaMCh MPOTUB, 3aBUB, UTO
peyb ITODKHA UATH O (YHKIMOHAJIBHOM KOHIICIIIINH, COTJIACHO KOTOPOH 3aImTa OeXKEHIIEB OCYIIECTBISICTCS
Vrpasnenunem BepxoBHoro kommccapa OOH 1o pemam OexeHlieB. Bmecte ¢ TeM HeMayjoe 4YKCIIO
MpeacTaBUTeNIe cowInd, 4To momxon Kommccnm cormacyercsl ¢ pa3BUTHEM HOPMATUBHOM 0a3bl B 00JIaCTH
MpaB YeJI0BeKa.

CooTeyecTBEHHMKM — BBIXOJLBI U3 IPYrOro rocyaapcrBa, KOTOPbIE 3THUYECKHU, KYJIBTYPHO U B MHBIX
OTHOLIIEHUSX CBS3aHBl CO CTpaHOl mpoucxoxaeHus. IlpoOsema COOTEUECTBEHHMKOB HMMEET 0coboe
3HaueHne I Poccun. MWUIMOHBI POCCHIICKHMX COOTEUYECTBEHHMKOB OKAa3aJMCh B WHOCTPAHHBIX
rocygapcrBax. Poccuiickoe rocymapcTBO MPHUIOAET CEPbE3HOE 3HAaYeHUEe PEIIeHUI0 3TOM IpobJeMbl!.
Brictymast Ha Konrpecce cootedectBeHHUKOB B oKTsiOpe 2001 r., IIpesument P® B.B. IlytuH 3asBui, 9ro
IIOMOYb COOTEYECTBEHHMKAM «OTCTOSITb CBOM OOIIIEUYEeIOBEUYECKHME TTpaBa — 3ajadya rocylapCTBeHHas». 3a
TaKue MpaBa OpraHbl TOCYAapCTBEHHON BJACTU «I0JIKHBI 00POThCS IMOCEA0BATEeIbHO, KBaTU(UIIMPOBAHHO,
IrPaMOTHO, HACTOMYMBO U TBEPAO»2.

YunTeiBasg cKazaHHOE, IIPUIIIOCH TTpemToxXuTh Komuccun MexayHapongHoro mmpaBa OOH paccmotpetsb
BOIIPOC O 3aIlMTE IIpaB OTMEUCHHOM KaTeropuu jull. [IpemmoxeHne moka He ObUTO TIPUHSTO. [lo3uTHBHOE
MEXIYyHapoOHOE IIPaBO HE pPacCIpPOCTpaHsIeT IUIUIOMATHYECKYIO 3alllUTy Ha COOTeuecTBeHHMKOB. Ee
MpeJOCTaBJICHUE 3aBUCUT OT CTaTyca KOHKPETHOIO JIMIA, OTHOCSIIErocsi K 3TOW KaTeropuu, OT TOTO,
SIBJIIETCS JIM OHO IpaKIaHUHOM, allaTpUIOM UM OUIIaTPUIOM.

Bce 310, 0gHaKo, HEe 03HAYaeT MOJHOIO OTCYTCTBMSI BO3MOXKHOCTE! 3alllUThl ITpaB COOTEYECTBEHHUKOB.
HorycTiMBl Heo(UIIMATbHBIE W IOJyoDUIIMaNIbHEIC OUIIOMAaTHYECKHe IpemocTaBiieHus. Cepbe3HBIC
HapylleHHSI  IpaB  COOTEUYECTBEHHMKOB  MOIYT  pacCMaTpMBAaThCS  KaK  HEIPYKECTBEHHEBIC,
IUCKPUMHUHALIMOHHBIE MEphl. B TakmMX ciydasX MONYCTUMBI O(UIMAIbHBIC IIPOTECTHI W IIPUMEHCHUE
peTopcuit.

B ciyyae cepbe3HOro M MacCOBOIO HapylIEHMS MPaB COOTEYECTBEHHUKOB BO3HMKAET OTBETCTBEHHOCTh
rocynapcTBa UX MpeObIBaHMS 3a HapyllIeHUEe MEXIyHAapOIHbIX HOPM O MpaBax yejioBeka. Takye HOPMBI SIBJISI-
JOTCSI UMITepaTUBHBEIMU. [Ipy WX HapylleHMM BO3HMKAET OTBETCTBEHHOCTh B OTHOIIIEHWM BCEX TOCYIapCTB.
Kaxnoe n3 HuUX BIpaBe TpeOOBATh IIpeKpallleHNs IpaBoHapyIleHnii. boilee mmpoknMm nmpaBaMu 00IamacT
TOCyIapCTBO, MHTEPECHl KOTOPOTO 3aTPOHYTHI 0c000. TakKMM TocymapCTBOM SIBJISIETCS TO, BBIXOIIIBI M3
KOTOPOIO CTaJM XXepTBaMU IIpaBoHapylleHus.OHO BIpaBe MNPUHUMATh B OTHOILIEHWU TOCydapcTBa-
MpaBOHAPYLIUTENS JaXe KOHTPMEPhI B COOTBETCTBUU C IIPABOM MEXIYHAPOIHOUN OTBETCTBEHHOCTH.

3. ®opMbl IMILIOMATHYECKOI 3AIUTHI

B OosbliMHCTBE ciyyaeB JuIJIOMaTUyYecKass 3allldTa OCYLIECTBISIETCS  AUIJIOMATUYECKUMU
MPEJICTABUTENIMUA U KOHCYJbCKUMMU YUPEXIACHUSIMU. B UCKITIOUMTETbHBIX ClydasX B NEWCTBUE BCTYIIaeT
BEIOMCTBO MHOCTPAHHBIX €] U Jaxe MPaBUTEIbCTBO.

B mnpakTtuke rocymapcTB BBIAEJSIOT B KauyecTBe 0C000i (OpMBI KOHCYJIbCKYIO 3alllUTy, a TOYHeEe,
KOHCYJIbCKYIO TToMomnb. IIpu paccmorpenmu gema OpatbeB JleI'pannm B Mexaoynapognom Cyme OOH
npeactaButenn CIIA 3asgBUINM, YTO «IIPaBO TOCYIApCTBa IIPEHOCTABISATH KOHCYJIBCKYIO TIOMOIINL CBOUM
rpaxaHaM, apeCTOBAHHBIM B IPYIOi CTpaHe, U MPaBO roCyAapCTBa MOANEPXKUBATh ITPETEH3UN €TI0 IPAXKIAH
MyTeM AUTUIOMATHYECKOM 3aIUThI OPUINYECKHU SBJISIOTCS PA3TUYHBIMU MOHATUSIMU» !, OCHOBHOE pa3inyue
BUIWTCS B TOM, UYTO KOHCYJIbCKasl IMOMOIIb MOXET OKa3blBAThCSl TPAXAAHUHY HEMEIJIEHHO, HAIlpUMED B
ciyyae ero apecta. [{j1s1 ee okazaHusI He TpeOyeTCs ucuepraHus MECTHBIX CPEJCTB.



JwmomMaTideckast 3allldTa JOJDKHA OCYIISCTBISTBCS B COOTBETCTBUM C HOPMaMU MEXIYHApOTHOTO
MpaBa U ¢ YIETOM MECTHOTO IIpaBa. B 3THX IIeJIsIX MCITOIB3YIOTCS TIPEACTaBICHHUS, IIPOTECTHI, IIEPETOBOPHI U
MEXIOyHapomHasl cyaebHas mpomemypa. IlociemHee ITONOXeHHE OBUIO YEeTKO COPMYJIHMPOBAHO VKe
ITocTosiHHOI TaIaTOil MEXIYHAPOIHOIO MPAaBOCYIUS B YIIOMUHABIIIEMCS PEIICHUH 10 aesly MaBpomaTuca.
B xone mpouecca «JleI'pann» I'epmanusi yTBepxiajia, 4yTo JeJ0 BO30YXKIEHO €10 «B IOpsAKe AUILIOMATH-
YECKOM 3allUThI OT UMEHW» CBOMX IpaxaaH. Cy[ MpU3Hall 3Ty MO3ULUIOZ,

Taknm obpa3oM, TUTIOMAaTHYeCKas 3allliTa OrpaHUIMBACTCS YNCTO AUIIOMAaTUYeCKUMU MepamMu. OHa
MpeariojgaraeT THUIMMPOBAaHUE TIpoIiecca, IIPU3BAHHOIO MUPHO Pa3pelllNTh CIIOP B LEJISIX 3aIIATH TUYHBIX
W WMYIIECTBEHHBIX IIpaB TpaxXmaH, KOTOPHIM OBbLI MPWYMHEH YIIepd Ha TEePPUTOPUHU HHOCTPAHHOTO
rocynapctBa. [loaTomy 3almura He MODKHA BKIIIOYATh MEp MPUHYXKACHUS, Maxe TaKMX KakK IpeKpalleHue
9KOHOMUYECKUX WIM AUIIOMAaTUYECKUX OTHOIIeHUI. JIroOble KOHTPMEpPHI TOIMYCTUMBI JIMIIb B Ciydae
HACTYIUIEHUSI OTBETCTBEHHOCTM TOCydapCTBa 3a MEXXAYHapOAHO-NPOTUBOIPABHOE AesiHUME. DTU Cllydau
paccMaTpUBAIOTCS KaK Ype3BhIUaHEIC.

B Takom cMEBICIe Hamo IIOHMMATH clieayloinee rmojoxenre MemepanbHoro 3akoHa «O IOpsIIKe Bble3na 13
Poccuiickoit ®enmepanmu 1 Bbhesga B Poccuiickyio ®enepanmio»: «B ciaywgae, ecim Ha TeppUTOPHHU
MHOCTPAaHHOIO TOCYJAapCTBa BO3HMKAET 4Ype3BblYaiiHas cutyauusi, Poccuiickas Penmepaiidss rapaHTUpPYyeT
MPUHSITUE TUTUIOMATUYECKUX, SKOHOMUYECKUX U MHBIX MPEAYCMOTPEHHBIX MEXIYHAPOIHBIM IPaBOM Mep
mo obecneyeHnIo 6e3onacHocTH rpaxaaH Poccuiickoii Denepaiiny, npeObIBAIOIINX Ha TEPPUTOPUU 3TOTO
MHOCTPAHHOIO rocyaapcTBa» (CT. 5)L.

Ocoboe 3HaUeHUE NUMeeT IIpobIeMa NMpUMeHeHHs] BOOPYZKEHHOM CHJIbI IIJIST 3aIlIUTHl CBOMX rpaxmaH. Kak
W3BECTHO, KPYITHBIC IEPKaBbl JOBOJBHO YAaCTO MPUMEHSUIM BOOPYKEHHYIO CHIIY ITOI IPEIJIOTOM 3alllUThI
cBoux rpaxkaaH. OcobeHHo 6orara B 3ToM IutaHe npakTuka CIIA. TTpu odocHoBaHMU CBOEM MHTEPBEHLIMU B
I'penane B 1983 r. CIIA 3asiBuiIM, 4TO «IJIaBHOM Lieblo ObTa 3amurta rpaxiaaH CoeauHeHHbIX LllTaToB B
I'peHane»2. D10 Xe IBUIOCH OMHUM M3 MOTUBOB MHTEepBeHLIMU B [Taname B 1989 r.

BosHukaer Bompoc: Kak e OBITh B TeX CiIydasX, KOIrJa >XM3HM U 3I0pPOBbI0O MHOI'MX TIpaxKdaH,
HaxoIsIIMXCSd Ha TEPPUTOPUM JAPYroro rocyaapcTBa, YrpoxKaeT pealbHasi ornacHocTh? CrielualbHbIi
noxknamunk Komuccuu MexayHapoaHoro npaBa OOH mombiTajicss 1aTh OTBET Ha 3TOT BOMNPOC B paMKax
WHCTUTYTA IUIDIOMATUYeCKOM 3ammThl. OH MPemjIoXWI IIPOSKT CTaTbM, B KOTOPOIl TOBOPWIOCH: «YTpo3a
CUJIOi WIU ee TMpUMEHEHUE 3alpellieHbl KaK CPeJACTBO AUIIOMATUYECKOM 3allUThl, 3a WCKIIOYEHUEM
CJIy4yaeB CITACeHUs TPaXKaaH, eCId...» Jlajee U3jaraauch yCaOBHsl, ONPaBIbIBAIOLINE IIPUMEHEHE CUITBL.

ITpu obcyxneHun 3Toit cratbu Ha I'eHepanbHOM Accambiee OOH yyacTHUKM 000CHOBAaHHO COWIM, YTO
JIUIIOMaTUJecKas 3aliyMTa IPUMHIUITIMATIbHO HECOBMECTUMA C ITPAaBOM IPUMEHSTh CUTY. B MCKITIOUNTENBHBIX
clyJyasix M TOJbKO B COOTBETCTBUU C MEXIYHAPOIHBIM MPaBOM IPUMEHEHWE CUJIbI JOMYCTUMO, HO HE B
MopsiaKe TUIMJIOMAaTUYECKOM 3alllUThI, a B KauecTBe caM0000poHbl. C 3TUM TpyIHO He cornacuthbes. OaHako
¥ IIpaBO CaMOOOOPOHHI HE HAaeT TapaHTUI OT 3JI0yHOTpebieHUsT MM. TeM He MeHee OHO CYIIEeCTBEHHO
OrpaHUYIMBACT BO3MOXHOCTH 3JIOYIIOTPEOICHUIA.

(6] TOM, KakOe BaXXHO€e 3Ha4YeHne NMetoT 3T BOMpPOChl, MOXHO CyOuUTb Ha OCHOBE NPUMEPOB U3 NMPaKTUKn CLWA. B anpene

1986 r. amepurkaHckas asvaums noasepria 6ombapanposke Tpunonu. NMocTpagano 3HAYUTENILHOE YUCNO MUPHbIX XUTENEN.

OcHoBaHUEM ABUNICS I'IpI/II'IMCbIBaeMI::IIz CI'IeLLC}'Iy)K6aM JlnBun B3pPblB Ha OVUCKOTEKE B 3al'la,EI,HOM BepnMHe, B pe3ynbTtaTte

KOTOPOro mnocTpaganu amMepukaHckue BOeHHochnyxawwme. B wmone 1993 r. CLUA nopseprnn 6ombapampoBke barpag,

06BUHMB Mpak B 3aroBope B LeNsiX yOMNCTBa aMepmnkaHCKOro npea3naeHta Bo Bpemsi ero npebbiBaHus B Kyeeinte. B 060umx

cnyyasx amepukaHckass agMUHUCTpaums obBocHOBana CBOW AENCTBUS MpaBOM Ha caMoobopoHyd. EgBa nn mMoryT ObiTb

COMHEHUS!, 4TO NoaobHble OECTBUS HE UMEIOT HUYero obLLEero HU C AUNAOMaTUYEeCKOW 3alMTON, HU C CaMOOBOPOHON.

Bonee 060CHOBaHHbLIMY Bbinn cebinku CLLA Ha camMooBOpOoHY Nocne TeppopUCTUYECKX akToB B Hblo-Mopke 1 BalwuHrToHe B
ceHTabpe 2001 r.

Takum 00pa3oM, IIPUXOAUTCS KOHCTATUPOBATh, YTO CYIIECTBYIOT 9KCTpAaOpANHApHBIE CUTYalluH, KOTaa
MIPaBOMEPHO IMPUMEHEHNE MHBIX, KPOME TUIUIOMAaTUIeCKUX, Mep BO3mecTBUsI. IMEIOTCSI B BUIYy CUTYallNH,
KOrJa KU3Hb U 3I0POBbE HAXOMAIIMXCS 3a PYOEXXOM TpaxmaH IMOCTaBJICHBI IOJ peajbHYIO YIpo3y, a
IUIIOMAaTUYECKUEe CPpeACcTBa He Jajiu WM He MOIYT AaTh pe3yabTata. HaceireHue — riaBHasi oOpasyromast
rocynapctBa, M Hacujive B OTHOIIEHUM HaceleHUs KBaau@UIIMpyeTcs KaK HallaJeHUue Ha rocyaapcTBO.
OmHako MPUMEHEHME CHIIBI OCYIIECTBIISICTCSI B MOPSIIKE caMOOOOPOHEI, a He NUIJIOMATUYECKOM 3aIllNTHI.
Mepbl caMOOOOPOHEI JOJIKHBI OBITH OTpaHWYEHBI JIMIIL TEMH, KOTOPBbIE COBEPIICHHO HEOOXOIWMEI LIS
3aIIUTH XKW3HU U 3I0POBBSI TpaxkmaH. BeIXom 3a 3TH IIpeaeltbl IeaeT TaKie Mephl HeIIPaBOMEPHBIMU.
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I'nasa XIII. Teppuropus rocyaapcTsa

§ 1. ITonsiTie TeppUTOPHH rocyaapcTBa

3HayeHue TEPPUTOPUM KaK MaTepUaIbHOI OCHOBBI TOCYJAPCTBA HE HYXOAE€TCs B OCOOBIX MOSICHEHUSIX.
HecnyyaiiHo Ha IpOTSKEHMHM BCel MCTOPUM BEIMCh HENPEPBLIBHBIE BOMHBLI 32 TEPPUTOPHUIO. 3alliuTa
TEpPUTOPMM — OJHAa M3 MIaBHBIX 3amgad rocyagapcrBa. CorinacHo Koncrturyimn P®, «Poccuiickas
®Denepanyst obecneYrBaeT eJIOCTHOCTb M HEIIPUKOCHOBEHHOCTh CBOEH TeppUTOpUI» (4. 3 CT. 4).

Ocoboe BHMMaHHE OXpaHE roCyJapCTBEHHOM TEPPUTOPUM YIAESISIET M MEXAYHApPOIHOE MpaBo. DTOMY B
3HAYNUTEJLHON Mepe TOCBAIICHO COIepXKaHME €ro OCHOBHBIX IIPUHIIMIIOB — HENPUMEHEHHUS CHIIHI,
TepPUTOPUATIBLHOM 1IEJIOCTHOCTH, HEPYIIMMOCTH TpaHuIl. ['ocymapcTBO 00s13aHO BO3IEPKUBATHCS OT YIPO3BI
CWIO WIM ee IPMMEHEHHUs IPOTUB TEPPUTOPUATILHOM HEMPUKOCHOBEHHOCTU JH00O0r0 TIOCYIapCTBa.
Tepputopus rocymapcTBa He MOXET OBITb OOBEKTOM IMPUOOPETEHUS APYTUM TOCYAApCTBOM B pe3yJibTaTe
YIpO3bl CUJION WJIU €€ TIPUMEHEHMSI.

Teppumopua nonumaemca Kax npocmpancmeennas cghepa oelicmeus 20Ccy0apcmeeHHo20 cysepeHumema,
cghepa meppumopuaivHoil rOpucOUKUUU 20Cyoapcmad.

Takoe MOHMMaHUE TEPPUTOPUU SIBISIETCS TPAOULIMOHHBIM [UIs JOTOBOpHOM mpaktuku'. Ipencrasiser
BMECTE C TeM MHTEepecC cieaylolee MojoXeHue u3 nokiana Komuccun MexmyHapoaHoro rpaBa OOH: nox
TeppuTOpMeld B JAaHHOM CjIydyae IIOHMMAIOTCS «00JAcTH, HajJ KOTOPHIMM TOCYIApPCTBO OCYIIECTBJISIET
CYBEPEHHYIO BIIaCTh». BMecTe ¢ TeM oTMedaeTcsl, YTO TePMUHEI «IOPUCIUKIINS YUIM KOHTPOJb TOCYyIapcTBa
fojlee YACTO WCIOJB3YIOTCA B HEKOTOPBIX akTax»2. Takoe TOJIOXEHHE IIOHATHO, ITOCKOJNBKY B
MEXIyHAPOAHO-IIPABOBLIX aKTaX BaXXHO O0O03HAYUTb HE TOJBKO TEPPUTOPUATIbHYIO cdepy, HO U HHBIE
00JIaCTH, HaxoMsIIMecs] IoA IOPUCAMKIIMEl M KOHTPOJEeM TroCyldapcTBa, HampuMep BOCHHBIC 0a3bl Ha
TEPPUTOPUU IPYTUX TOCYAAPCTB.

B cocraB rocyaapcTBeHHO# TEPPUTOPUN BXOJIST:

e CYyXOITyTHasi TeppUTOpHUsI (MTOBEPXHOCTh CYIIIM), BKJIIOUasi OCTPOBA;

® BOJHasdA TCppUTOpUA (aKBaTOpHH), BKIIIoyarouiad BHYTPEHHUEC BOJALI U TCPPUTOPUATIBHOE MOPE;

e 3eMHbIC Helpa;

® BO3AYLIHOC ITPOCTPAHCTBO, PACIIOJIOKEHHOC Hall NEPEYUCICHHBIMU IIPOCTPAHCTBAMMU.

Cornacio Koncruryuuu, teppuropust PO «Bkiioyaer B cebst TEppUTOPUU €€ CYyObeKTOB, BHYTPEHHUE
BOJIbI M TEPPUTOPHUATBHOE MOPE, BO3AYIIHOE IPOCTPAHCTBO Haa HUMMU» (4. 1 cT. 67).

CorylacHO MeXIyHapOJIHOMY IIpaBy, OIPEeNeICHHBIMU CYBEPEHHBIMU IIpaBaMM M COOTBETCTBYIOILECH
IOPUCIUKIIMEH TOCYIapCTBO 00JlafaeT Ha KOHTMHEHTAJIBHOM Ielib)e M B MOPCKOM MCKIIOYUTEIBHOMN
3KoHoMIYecKolt 30He. B Koncturynmuu rosopurcs, uto «Poccuiickas Menmepalist ob1agacT CyBepeHHBIMU
IpaBaMM U OCYILIECTB/ISIET IOPUCAMKIMIO HAa KOHTUHEHTAJIBHOM Iejdbe U B UCKIIOYUTEIBHON
SKOHOMUYECKOI 30He Poccuiickoii @emepauuu B MOpsiaKe, ompeneiseMoM delepalbHbIM 3aKOHOM U
HOpMaMM MEXIYHapOIHOIO IpaBa» (4. 2 CT. 67).

B onpeneneHuu ooGbeMa IpaB rocy1apcTBa B OTHOLIEHUM IIeIb(ha 1 9KOHOMUUYECKOI 30HBI TJIaBHAsI POJIb
MPUHAIJICKAT MEXAyHAapOAHOMY IIpaBy, a He mpaBy BHyTpeHHeMmy. CyBepeHUTET ToCymapcTBa
pacmpocTpaHsieTCsl TakKe Ha MCKYCCTBEHHBIE OCTPOBa, YCTAHOBKM W COOPYXKEHHs, HaXOIsIIuecsd Ha
KOHTUMHEHTAJILHOM IiIeJib(e U B UCKIIIOYNTEILHOM SKOHOMUYECKOI 30HE.

BaxxHOI1 9acThl0 TOCYTAapCTBEHHON TEPPUTOPUM, UCTOYHMUKOM IIPUPOMHBIX OOTAaTCTB SBIISIIOTCS HeApa,
HaXoJsIIMecs IO CYXOIyTHOM M BOMHOI TeppUTOpMENl, a TakXe Helpa KOHTUHEHTAJIbHOIO Ieibda.
I'nyOuHa Henp HeorpaHMYEeHHA ¥ TEOPETUIECKM PacIipoCTpaHsIeTCs A0 LieHTpa 3eMIIH.

K BHyTpeHHHM BOaM OTHOCSITCSI OTIpEeIEHHbIE MOPCKME BOJIbI, a UMEHHO:

® BOJBI IIOPTOB;

e BOJbI 3AJIMBOB, OYXT, IMMAHOB, Oepera KOTOPbIX MOJTHOCTBIO TTPUHAJIEXAT TaHHOMY TOCyIapCTBY;

® BOJbl 3AIMBOB, OYXT, IMMAHOB Y MTPOJIMBOB, UCTOPUUYECKU MPUHAAIEXAIINX JAHHOMY rOCY1apCTBY

e BOJbBI peK, 03ep U MHBIX BOJIOEMOB, Oepera KOTOPbIX IMpUHAUIeXaT JaHHOMY FOCyIapCTBY.

BosaymHas TeppuTopHs IPEACTAaBISIET COO0OM BO3MAYIIHOE IIPOCTPAHCTBO B IIpejeiaX roCyaapCTBEHHBIX
rpanui. IToa Bo3myliHbIM IpocTpaHcTBoM Poccuiickoii denepaliiy MoHUMAaeTCs: BO3MYLIHOE IIPOCTPAHCTBO
Han Teppurtopueii Poccuiickoii @Denmepaiiiu, B TOM YHUCJIE€ BO3AYIIHOE MPOCTPAHCTBO Hall BHYTPEHHUMM
BOJAMM U TEPPUTOPHUATIBHBIM MOpPEM!.

BEICOTHEIN Ipeaet BO3AYITHOM TeppUTOPUHU He YCTaHOBIIEH. B TMTepaType BBICKAa3bIBaeTCsS MHEHHUE, UTO
oH pgocturaeT 100—110 kM. BBICOTHBIN IIpeaes BO3AYIIHOTO IIPOCTPAHCTBA, HAXOMSIIETOCsS IO
rOCyIapCTBEHHBIM CYBEPEHUTETOM, OTHEISICT €ro OT KOCMUYECKOrO IIPOCTPAHCTBa, ITOMYMHEHHOIO
MEXIYHAPOIHOMY PEXUMY.



TocymapcTBO MOXET OSHOCTOPOHHE WJIM IO JOTOBOPY OIPAaHWMYUTH CBOIO TEPPUTOPUATHHYIO
IOPUACOVKINIO, TIEpeaB ONpeNeJIeHHble TMpaBa Apyromy rocymapctBy. Hambonee dacto BeTpevarommuecs
Cyday IpEACTaBISIOT COMIAILEHUS O MPSIMOM M TPAaH3UTHOM BO3AYIIHOM COOOLUIEHWH W O MpPeObIBAHUU
WHOCTPaHHBIX BOOPYXEHHBIX crjl. CorjiallieHUsI O CTaTyce CBOMX BOOPYXKEHHBIX CHJI Ha TEPPUTOPUM APYTUX
crpaH Poccuiickast @enepanns 3akmounia ¢ pssmoM rocygapcts CHI. TTo cornmamenuto ¢ Kuprusueit 1993 r.
Poccus nosyyuiia B apeHIy MecTa AUCIOKAIMM CBOMX BOOPYKEHHBIX CUJI Ha TeppuTopuu Kuprusuu. B atux
MEeCTax yCTaHOBJeHa opucaukims Poccuu (ct. 14).

B cocraB rocymapcTBeHHOII TEpPpUTOPUM BXOAST COOTBETCTBYIOIIME YYACTKM MEXIYHAPOOHBIX M
MMOTPAaHNYHBIX PEK, a TAKKE ITOIPaHUIHEBIX BOTOEMOB (03¢p, KaHAJIOB).

Cyl1ecTBYIOT U CIIeIUAJIbHBIC ITOHSTHUSI TEPPUTOPUM, HAIIpUMEp TaMOXKeHHAs TeppuTopus. B mpuHiue
OHa COBMAaJaeT ¢ TePPUTOPHUEH rocynapcTBa, OJHAKO C HEKOTOPhIMU UCKItoUueHussMu. Hampumep, B Hee He
BXOZSIT CBOOOIHBIE TAMOXKEHHBIE 30HBI M CBOOOIHbBIE CKJIanbl B IopTax (cT. 3 TamoxeHHoro konekca PD).

IToMrMO TOCYZApCTBEHHOM TEPPUTOPUM CYIIECTBYIOT TEPPUTOPHH MEXKAYHAPOIHBIE, IT0J KOTOPBIMU
MMOHMMAIOTCS IIPOCTPAHCTBA, HaXOmSIIHecs BHE cdepbl TOCYTapCTBEHHOTO CyBepeHHMTeTa. MX pexkuM
OIIpeAeISIeTC MCKIIOUMTEILHO MEXIYHapOOHBIM mpaBoM. [IpaBo ITOb30BaHMSI MMH B pPaBHON Mepe
MPUHAUIEKUT BCeM TocymapcTBaM. K TakuM NIpOCTpaHCTBaM OTHOCSITCSI OTKPBITOE MOpE, MaTepHuK
AHTapKTHAa, BO3MYIIHOE MPOCTPAHCTBO HaJ HUMU, MOPCKOE THO BHE cephl IeHCTBUS TOCYIapCTBEHHOTO
CYBEpPEHUTETa, KOCMUYECKOE ITPOCTPAHCTBO, a TAKXKe HEOECHbBIE Tea.

VYuuteiBasg ocobble kKinMMarudyeckue yciaoBuss CeBepHoro JlegpoBUTOro oOKeaHa, mpobjema
MIPUHAUICXKHOCTU PACIIOJIOXEHHBIX B HEM OCTPOBOB, BKIIIOYAS €IIle He OTKPBITHIC, ObLIa pellicHa HECKOIBKO
HeoOBYHBIM myTeM. B 1921 r. Kanama mexmapupoBaia, 9TO BCe 3eMJIM M OCTPOBa K CeBepy OT KaHaICKOM
KOHTMHEHTAJIbHOM YaCTHU HAXOASTCS o[ ee cyBepeHUuTeToM. B 1926 r. 66110 n3naHo nocraHoBienue LHIUK u
CHK CCCP, o0bsiBUBIIIEE COBETCKOI TEppUTOpHE BCe 3eMJIM M OCTPOBAa, PACIIOJOXEHHBIE K CEBEPY OT
nobepexnbss CCCP go CeBepHoro noJjioca B paMKax ero apkTUueckKoro cekropa. MckioueHue ObUIo caeaaHo
s apxunenara HInuudepreH, npuHamiexaiiero Hopseruu Ha ycnoBusix ITapuxkckoro morosopa 1920 r.,
koTopomy B 1935 r. mpucoenmumicss CCCP.

§ 2. TepputopuaibHoe BEPXOBEHCTBO roCy/1apcTBa

Teppumopuaavroe 6epxoseHcmeo — eadcHeliuiee CGOICIMBO 20CYOAPCMBEEHHO20 CYGEPEHUNIEMA, KOMmopoe
03HaAYAem GbICULYIO, NOAHYIO U UCKAIOUUMEAbHYIO 64ACHTb 20CYOAPCMEA HA C60CH MepPpUmopul.

B Koncrurymun Poccuu roBoputest, uto cyBepeHUTET Poccuiickoit Menepany «pacipocTpaHseTcs Ha
BCIO e TeppuTOpuio» (4. 1 cT. 4).

TepputopuaabHOe BEPXOBEHCTBO BKJIIOYAET BBICIIYIO BIACTh (imperium) W CYBEpEeHHOE BIIaJicHHE
(dominium). ITocnenHee OTAMYHO OT I'PakJaHCKOIO IMpaBa COOCTBEHHOCTHU (Takke dominium). OHO COCTOUT B
MpaBe pacIopsKaThCS TOCYIApCTBEHHOM TEpPUTOPUEH U ee pecypcaMM, BKIIIoYasl Iepeaady TOM WIIM MHOU
YacTH WHOCTPAaHHOMY ToCymapcTBy. I'paXmaHCKoe TIIpaBO COOCTBEHHOCTH CYIIECTBYeT B paMKax
YCTaHOBJICHHOTO TOCYIapCTBOM 3aKoHa. [IpmobpeTreHUe mpaBa cOOCTBEHHOCTH Ha 3€MENIBHBIN yJacTOK He
HUCKJIIOYaeT €ro M3 TOCYIapCTBEHHOU TepPUTOPHUHU, JaxKe €CIM COOCTBEHHUMKOM CTaHOBMTCS MHOCTPaHHOE
roCyIapcTBO.

ITocKOJIBKY TOCYOApCTBO OCYIIECTBIISIET MCKIIIOUMTEIBHYIO BJIACTh B IIpelejiax CBOEM TEepPPUTOPUH,
MOCTOJIbKY OHO HECET M COOTBETCTBYIOIILYIO OTBETCTBEHHOCTD 3a BCE, UTO Ha Hel mpoucxoauT. OHO 00s13aHO
00€eCITeynTh 3aKOHHBIE MHTEPECHl U MpaBa MHOCTPAHHBIX TOCYIApCTB M UX IpaxaaH. B mpoTuBHOM ciiydyae
HACTYITaeT €ro MeXXIYHAapOTHO-IIPaBoOBas OTBETCTBEHHOCTb. CyBEpeHUTET M MEXIYHAPOTHO-IIPAaBOBAsI
OTBETCTBEHHOCTb — B3aMMOCBSI3aHHBIC SIBJICHUSI.

JesaTenbHOCTh, OCYIIECTBISIEMass B Mpeleaax TOCYIapCTBEHHOW TEppUTOpUM, B TOM YWCIE U HeE
3arpelieHHass MeXIyHapoIHbIM IIpPaBOM, HEe AOJKHA HAaHOCUTH yiepOd ApyruMm rocymapctBam. Ocoboe
3HaueHHE IPHUOOPETaeT CEromHS IpobJieMa TPAHCTPAHHYHOIO ymiepda, ITod KOTOPBIM ITOHMMAeTcs YIepo,
MPUINHSIEMBINA IPYTOMY TOCYIAapCTBY IEMCTBUSIMH, COBEPIICHHBIMU Ha TEPPUTOPHUH WIIM B MHOM MECTE IO
IOPUCIMKIIME WX KOHTPOJIEM JaHHOTo rocymapctba. IIpexae Bcero aTo Kkacaercs yiiepoa, MpUIMHIEMOIo
OKpYyKalollleit cpee.

TeppuTopuaIbHbIA NPUHIIMI BCErJa UMEJ pellarollee 3HAaYeHWe IS omnpenesieHus chepbl NeCcTBUS
TOCyIapCTBeHHOU BiacTu. bosplmoe MpakTWdeckKoe 3HAYeHHWE OTOT IPUHLMIT WMeeT Uil IIpaBa.
«Konctutynus Poccuiickoin @epepauuu U  denepaibHble 3aKOHbI HMMEIOT BEPXOBEHCTBO Ha BCeld
tepputopun Poccuiickoit @eneparin» (4. 2 cr. 4 Koncruryium P®D).

TeppuTopuadbHbli MNPUHLIUN HMEET M OKCTpaTeppUTOpUAJIbHBIA acnekT. Biacte rocymapcrsa
pacrpocTpaHsIeTCs Ha eTo TpaXkIaH B MEXXIyHApOIHBIX IIPOCTPAHCTBAX, HAIpUMep B AHTapKTHKe. MopcKue,
BO3AYIITHBIE ¥ KOCMIYECKIE KOPAOIU B MEXKIYHAPOIHEIX IIPOCTPAHCTBAX PACCMATPHUBAIOTCS KaK TEPPUTOPHS
rocymapcTba ux (iara.



§ 3. T'ocynapcTBeHHbIe rPAHUIIBI

Tocyoapcmeennas epanuya — ropuouvecku O000CHOBAHHAA YCAOGHAS AUHUS, ONPEOCAAIOUAS Npedenvt
20Cy0apcmeenHol meppumopuu.

IMockonbKy rpaHulia OIpeAessieT Ipelneibl He TOJIbKO MOBEPXHOCTHM, HO TakKKe HEAp BO3MYIIHOTIO
MPOCTPAHCTBA, TO (haKTUIECKM OHA HAITOMUHAET HEUTO MOJI00HOEe BOPOHKE, OOpAIlIEHHON Y3KUM KOHIIOM K
HeHTpy 3emuin. BHyTpu 3T0OI BOPOHKM HAXOAUTCS OIMPOKMUHYTHIA KOHYC TOCYIapCTBEHHOM TEPPUTOPUH.

3HayeHMWe TPaHULl MIPeXAe BCEro TeM M OOYCJIOBJIEHO, YTO OHM OIIPEIC/ISIIOT Ipeaesibl TEPPUTOPUU.
IOpuouyeckoe ohopmiieHrEe TpaHKIIBI SIBJISIETCS OAHOBPEMEHHO U 3aKpeIUIeHUEM IIpaBa Ha PacIiooXEeHHYIO
3a Hell TeppUTOpHUIO. [’ paHUIIBI ONIPEAeISIOT IPeaesibl TEPPUTOPUATBLHON IOPUCIUKIIUM.

B3auMHOe yBaxkeHHMe TpaHWI — HEOOXOOMMOE YCJIOBUE MMpa. MeXIyHapogHOe IIpaBO OOS3bIBACT
BO3MIEPKUBATHCS OT JIIOOBIX MOCSTATEIbCTB HAa TPAHUIIBI APYIMX TOCYIApPCTB, OT JIIOOBIX TPeOOBaHWM WM
IEMCTBUI, HAIIPABJIEHHBIX HA 3aXBaT YaCTU WIKM BCEWl TEPPUTOPUHU JIIOOOT0O rocyaapctsa. I'paHUIIBI MOIYT
M3MEHSITbCS B COOTBETCTBMM C MEXIYHAPOAHBIM IIPABOM, MMPHBLIM IYTEM M 10 COLJALICHUIO. DTOMY
MOCBSIIECH IPUHLIUII HEPYIHMMOCTH TPAHMIL.

Junus TIPOXOXIECHUS TPaHUIIBI u ee peXUM 3aKPEIUISIOTCS J10-
rOBOpaMU MOTPaHUYHBIX TOCYAapCTB. M3BECTHBI TaKKe CIyvaM, KOTaa TpaauIMOHHAs rpaHulia IPU3HACTCs
0e3 TOroBOPHOTo 0(pOopMIIEHHSI, OIIMPAETCS Ha CAOXUBIIIMECS HOPMbI OOBIYHOTO MIpaBa. B cropax mo mosomy
TPAIUIIMOHHBIX TPaHUWIl MEXIyHapoAHbIe CyneOHble OpraHbl, KaK TIpaBUJIO, BBIHOCST peIIeHUs,
MOATBEPXKIAIOLINE TaKKUe TpaHuLibl. [IpoTecT rocymapcTBa MOXeT IPeaOTBPAaTUTh MPpU3HaHUE (GaKTHUECKOI
TPaHUIIBI TPAIULIMOHHOM.

3akoH P® «O rocymapctBeHHoi rpanuiie Poccuiickoir Pemepaunn» UCXOOAUT U3 HEOOXOIUMOCTHU
JIOrOBOPHOTO 3akperuieHust rpanuil. Ilpu atom Poccuiickass @enepaiiyss pyKOBOACTBYETCS IMPUHLIMIIAMU
obecrieueHMs 0E30MACHOCTUM COOCTBEHHOM M MEXIYHApPOIHOM, B3aMMOBBITOJAHOIO COTPYIHUYECTBA C
MHOCTPAaHHBIMM TOCYJAapCTBaMM, B3aMMHOIO YBaXXEHMSI CYBEPEHUTETa, TEPPUTOPUATBHOMN IIEJIOCTHOCTH
roCyaapcTB U HEPYLIMMOCTU TOCYIapCTBEHHBIX TPAHUII, MUPHOTO pa3pellieHHUs ITOrpaHUYHBIX BOIIPOCOB (CT.
2). 3aKOH MOIYEPKUBAET, YTO 3aKOHOIATEILCTBO O TPaHUIIE OCHOBBIBAETCS Ha MEXXAyHAPOIHBIX JIOTOBOpaXx.
Boinee npaBuibHO ObLIO Obl YyKA3aTh B KAYECTBE OCHOBAHUS Ha MEXIyHAapOAHOE IIpaBo B LeaoM. Llenblii psa
cTaTeil 3aKOHA BOCIIPOM3BOAMT HOPMBI OOLLIEr0 MEXIYHAPOIHOrO mpasal.

HetanbHo no3uuus Poccuu B OTHOLIEHUM I'paHULL pacKpbiBaeTcss B OCHOBaxX IMOrPaHUYHON MOJIUTUKU
P®, yrBepxneHnbix [TpesunenTom PD 5 oktsi6ps 1996 1. u mpeacTaBisiionmx codoii cuctemy ohUIMaibHO
MPUHATHIX B3DISIAOB. OCHOBBI COOTBETCTBYIOT MEXIYHApPOTHOMY IIpPaBy, B YaCTHOCTH ITOATBEPXKIAIOT
MPUHIMIT HepymnuMocT TpaHul. OdopMicHNE TPaHMIBl «OCYIIECTBISIETCS Ha OCHOBE YHMBEPCATbHBIX
MPUHLUIIOB MEXIyHAPOMAHOro MpaBa». B COOTBETCTBUM C MEXAyHAPOMHBLIM IIPABOM pELIAeTCs BOIPOC O
TpaHUIIE C HOBBIMU HE3aBHCHMBIMU TocymapcTBamu, obOpasoBaBmmmucsa Ha teppuropun CCCP. Ona
«COBITAJAET C MPEXHUMHU I'PaHULIAMUA aAMUHUCTPATUBHO-TeppuTopuanbHoro aeneHus CCCP».

IMocnenHee mojoXeHWe COOTBETCTBYET HOpMaM OOILEro MEXIyHApOMIHOTO MpaBa U HAIlUIO OTpaXkKeH!e B
pelieHUM BONpoca O TIpaHWIAX IpU OO0pa3oBaHMM B CBOE BpeMs HE3aBUCHMBIX TOCYIapCcTB Ha
AMepUKaHCKOM KOHTHHEHTe, a yXe B Halle BpeMsi — B Adpuke. B 1964 r. oHO ObUIO MOATBEPXKICHO
Opranu3zanueil appuKaHCKOro eIMHCTBA.

1. Tums! rpanu

[TpuHATO pa3aMyaTh CYXOITyTHEIC, BOTHBIC W BO3AYIITHBIC TPAHUIILI, a TaKKe TpaHuIEl Heap. [TocmenHme
IIBa BUJA TPaHUIl IIPOM3BOAHBI OT ABYX IIEPBBIX, KOTOPbIM M IIOCBSIIEHBI OCHOBHBIC IIpaBWJIa WX
YCTaHOBJICHMSL.

CyXoIyTHBIE T'paHMIIBI IPEATIOYNTAIOT IIPOBOAMTH 110 XapaKTEPHBIM TOUKaM, JTMHUSIM pejibeda UIr SICHO
BUIMMbBIM OpyUeHTUpaM. MMu MOTYT OBITh peKU, TOpHI U T.I1. Takye rpaHMIIbI ICHO Pa3IMYKMMbl M BbI3bIBAIOT
MEHBIIIe HemopasyMeHHi. MIX MMEHYIOT eCTeCTBEHHBIMM TpaHWUIIAMU. DTO Ha3BaHMWE He HMMEET HUYETO
0011Iero ¢ BeChMa paclpoCTpaHEHHOM B MPOIUIOM KOHIEIIIME eCTeCTBEHHbIX IPAHML, CTOPOHHUKK KOTOPOii
CUYMTAJIM, YTO TPAHULIbI JOKHBI IIPOXOAUTH II0 €CTECTBEHHBIM pybOexaM, CO3MaHHBIM CaMOM IPUPOIOIA.
Ecnu rocynapcTBo He MUMeeT TaKMX IPaHMIl, TO OHO MOXKET UX JOOUBATHCS, B TOM YMCJIE C TIOMOILBIO CUJIBI.

Bo MHOrMX ciydasix rpaHULbl IIPUXOIUTCS MPOBOAUTH MEXIY YCIOBHBIMM TOYKAMU 0€3 €CTECTBEHHBIX
OpueHTUPOB. I1pK 3TOM TOKHEI YIUTHIBATLCS MHTEPECHI MECTHOTO HACETICHHUS.

M3BecTHBI TakKe TaK Ha3biBaeMble reorpauyeckude IpaHMIbI, COBIAJAlOIIMEe C MepUAMaHAMU WU
napajieIIMi  Teorpapmueckoil ceTKU. TakKuMM SIBIISTIOTCS TpaHMIIBI apKTUYeCKOro cekTtopa Poccun.
[I1poKo NpUMEHSIMCh TaKKWE TPaHUILIBI IPYM pa3rpaHMYEHMMU KOJIOHMAJIBHBIX BlageHuid B Adpuke. bymyun
MpOBeeHHbBIMU 0€3 ydeTa MECTHbIX YCIOBUI, OHM pa3fe/sid IUIEMEHa, pe3ajid eCTECTBEHHbIE U



X034MCTBEHHBIE KOMIUIEKCHl. OT OTpULIATEIbHBIX OCAEICTBUI OZOOHOTO Pa3srpaHUYeHUs cTpaHbl ADPUKU
CcTpajaroT no cux nop. Hemano KOHGIMKTOB M3-3a KOJOHUAJIBHOTO IMOAXOJAA K T'PAHUIIAM CYIIECTBYET B
coBpeMeHHoI JIaTuHCKOM AMepuKe.

BonHble rpaHMUBl Ha peKax YCTAaHABIMBAIOTCS CIEAYIOIIMM OOpa3oM: €ClIM peKa CydOXOIHas, TO
nocepeMHe TJaBHOro apBaTepa WIM MO TajdbBery (JIMHUS HauOONBIIMX DIYOMH); €CIM Xe peka
HECYJOXOJHAas WU pydyei, TO MO UX CepeluHe; B ClIydyae €Cld Yy PeKM MMEETCS HECKOJbKO PYKaBOB, —
TocepearHe TJaBHOTO pykaBa. Ha o3epax m MHBIX BOgoeMax — 10 TIPSIMOU JIMHUM, COEIUHSTIONIEH BBIXOIIbI
rpaHulbl K 0eperam Bogoema. [Ipoxoasiiiasi mo peke, 03epy Wik UHOMY BOJOEMY rpaHUlIa HE TepeMeIiaeTcst
MPU U3MEHEHUU OUYepPTaHUsI OEPETOB UM YPOBHS BOJbI U MTPU OTKJIIOHEHUU pyciia PeKu.

IMocne co3manusl BOAOXpaHWIUILNA UM WHOTO MCKYCCTBEHHOTO BOAOEMa IPAaHMIA OCTAETCSI HA TOM XK€
MecCTe, TJe OHa MPoXoawIa 10 3aTtoryieHust. OHa JUIIb MpeBpalllaeTCcs U3 CyXOMyTHON B BoAHY!0. [1o MocTam
U IUTOTMHAM TPaHULIa IPOXOIUT B LIEHTPE 3TUX COOPYXKEHUI HE3ABUCUMO OT JIMHUU BOTHOM TPaHUIIbI.

Mopckue TpaHUIIBl COBIMANAIOT C BHEITHWUMU TPAHUIAMU TEPPUTOPUAIBHBIX BOA. B cooTBeTcTBUU C
MEXIyHapOAHBIM MpaBoM Poccus yctaHoBUMA 12-MUWIBHYIO IIUPUHY 3TUX BOJ.

2. ITopsanok 00yCTPOiiCTBA M OXPAHbI TPAHHMIL

JIMHUS TPOXOXKASHMS IPAHULIBI I€TAJIbHO OMUCHIBAETCS B JOTOBOPE M HAHOCHUTCS Ha KapTy. DTa cTaaus
HasbIBaeTCs AeauMuranueii. [lociie 3Toro rpaHuMiia ONpene/sieTCss Ha MECTHOCTM, YCTaHABIMBAIOTCS
MOrpaHUYHbIC 3HAKM, COCTABJISIIOTCSI COOTBETCTBYIOIIME AOKYMEHTBI. DTO CTaiusl JeMAPKALUMM TPAHULIBL.
IIpakTnKe rocymapcTB M3BECTHA TaKKe peleMapKalusA, IToA KOTOpOW ITOHMMaeTcsl BOCCTAaHOBJICHUE WU
00OHOBJIEHHUE paHee YCTAHOBJICHHOM IPAHUIIbL.

Ecnu pegemapkaiiusi OorpaHUYMBAETCsSI BOCCTAHOBIEHUEM TPAHMULBI, TO OHA OOBIYHO IIPOXOAUT IJIAIKO.
Ho mopoii penemapkaiius cBsi3aHa ¢ 0OMEHOM y4acTKaMM, Iepenadyeii ux Apyroi CTOpoHe, ¢ MpUBEACHUEM
IPaHULIbI B COOTBETCTBUE c o0IIMU HOpMaMHU MeXIYHApOIHOIO rpasa.
B Takux ciaydasix MOTYT BOBHUKHYTh TPYAHOCTH. B KauecTBe IIprMepa MOXHO yKa3aTh Ha HCTOPUIO TOTOBOpa
Poccuiickoit @eneparuu ¢ KHP 1994 r. o 1MHUY TpaHULIBI HA €€ 3allaJHOM YYacTKe, KOTOPBIA He Hallel
noHUMaHus y I'ocymapcTBeHHOM IyMBI.

CepbesHble MPO0JIeMbl, CBSI3aHHbIE ¢ TPpaHULIaMU, BO3HUKIIU Tocie pacnana CCCP. Ilpu onpeneneHuun
[paHUL MEXIy TrOCydapCTBaMM, OOpa30BaBLUIMMKCS B  pe3yibTare JIMKBUOALMU TOCydapCTBa-
MpeAIIeCTBEHHUKA, ObIBIIME aAMUHKMCTPATUBHBIE TPAHUIIBI IIPEBPAIalOTCs B TOCYIapCTBEHHbIC. Y HOBBIX
roCyIapCTB HET MaTepUaIbHBIX BOBMOXHOCTE! 00yCTPOUTh IPAHMIIbI APYT C IPYTOM.

OTMeYeHHOE 00CTOSTENIBCTBO, a TAKXKE TO, YTO HOBBIE FOCYAapCTBa HE BCEra B COCTOSIHUM O0ECIICUUTh
6€30IaCHOCTb CBOMX «BHEIITHUX» TPAHULI, TTOOYIUIN UX OPraHU30BaTh COBMECTHYIO OXpaHy IpaHUIl. DTOMY
nocesieH psa aktoB CHI. B 1994 r. Obuta mpuHsita [exknapauusi o COOJNIONEHUU CyBepEeHUTETa,
TEPPUTOPUAIBHON LIEJJOCTHOCTY M HENPUKOCHOBEHHOCTM TpPaHUIl TOCylzapcTB — ydacTHuUkoB CHIM.
Hexmapaiiist He TOJbKO MOATBEPAIUIA PEITUMOCTh YBaXKaTh 3TH MPUHIIUIIEI, HO W 3aKpeTnyia JOJIT KaXXIoTo
YyYaCTHHUKA IIPeCceKaTh AeCTBUSI, HAIIPaBI€HHbIE IPOTUB IPAHULL IPYTUX YYACTHUKOB.

B 1995 r. Coser rnas rocynapcts CHI' npunsin KoHueniuio oxpaHbl BHEIIHUX TPAHUL] TOTPAHUYHBIMU
Boiickamu rocymapctB — ydacTHMKOB CHI!'. JIOKYMEHT 3akpemus [ejieHWe TPaHWI[ Ha BHYTPEHHUE U
BHeIlIHME. BHyTpeHHMe SIBISIIOTCS TIpaHulaMu Mexay rocygapctBamu CHI. 3mech AeiicTByeT pexum
MPO3PavYHOCTH T'paHUI. BHenrHue rpaHuiibl — 310 rpaHuilbsl ctpad CHI ¢ conmpenebHBIMU rocymapcTBaMu,
He Bxomaummu B CHI.

B kauecTBe mIaBHOM LieNM IMOrPAHUYHONM IMOJMTUKU HA BHEIIHMX TPaHUIIAX Ha3BaHO oOecIieYeHUe
crabunbHOCTM M Oe3omacHocty rocymapcts CHI. B uumcime npuUHLMIIOB OTMEYEHBI BCECTOPOHHEE
COTPYIHUYECTBO MO OXpaHe I'PaHMI] M B3aMMHAasl OTBETCTBEHHOCTh IrOCydapCTB 3a obecIiedeHre HaaeXKHOMN
OXpaHbl CBOErO yJyacTKa BHEIIHEH I'paHUIIbl C YYETOM WMHTEPECOB 0E30MAaCHOCTU OCTAJbHBIX I'OCYIapCTB
CHI.

B 1993 r. 6610 yrBep)aeHo Ilomoxenue o CoBeTe KOMAHAYIOLUINX ITOTPAHUYHBIMU Bovickamu?, Llenn
CoBera: KOOpAMHALIMS YCUIMI ITIOrPAHBOMCK B 00JIACTU OXPAaHbI BHEIIHUX IPAHULL 1 SKOHOMUYECKMX 30H, a
TakKxXe 0 00eCIeYeHNI0 CTabuIbHOCTY B HUX. C PSIIOM TOCYIapCTB 3aKJII0YEHBI IBYCTOPOHHUE JOTOBOPHI B
JIaHHOM 00JIaCTH.

C 1oMOIIbIO 3aKOHOAATEIbCTBA W MEXIYHApOOHBIX JOTOBOPOB Ha TpaHUIE YCTaHABIMBAETCS
NMOTPAHMYHBIA PEXNM, TIPU3BAHHBI OOECIIEUNTh OE30IMACHOCTh TOCyHapCTBa, a TaKKe CIYKUTh
CBO€00Opa3HbIM (OUIBTPOM, KOTOPBIA OTKPHIBAET IIPOCTOP AJIsI IIPABOMEPHbIX CBSI3€il U MPEISITCTBYET BhE3AY
U BBO3Y, IPOTUBOpPEYALM UHTEPECAM FOCyAapCTBa.

[lepeceyeHue rpaHUIIbI pa3pelIacTCs IPU HAJTUYMU COOTBETCTBYIOILIMX TOKYMEHTOB U TOJIBKO B ITyHKTaX
MpOITycKa, ONpeAeiIeMbIX BHYTPEHHUM ITPaBOM M MEXIYHapOIHBIMU AoroBopamMu. HecaHKIIMOHMPOBaHHOE
repecevyeHue TPaHUIbl TPAHCITIOPTHBIMM CPEICTBAMM, BKJIIOYAsl BO3AYIIHBIE M MOPCKHUE Cyla, TOIMYCTUMO
JIMIIB B CJTydae Ype3BbIUAHEIX 00CTOSTEBCTB, aBApUH, CTUXMIHBIX OeACTBUM 1 p. [TorpaHNYHBIN peXXnM B



Poccuiickoit @enepanmu ompeneieH 3akoHoMm «O rocymapcTBeHHOU rpaHuile Poccuiickoit ®Denepaiinm»
(pazm. I u IV).

B uensgx obecrieueHust morpaHWYHOTO pexnma B Poccum ycraHaBmuBaeTcsl TOTpaHWYHAs TOJ0Ca
IIUPUHON 10 5 KM, B KOTOPOI1 MOTrpaHBOMCKa 001aal0T 0COObIMU TIpaBaMU. JIjis1 pa3peleHusT BOIPOCOB,
CBSI3aHHBIX C MTOICPKaHWEM MOTPAHUYHOTO PEXXUMa, ISl CBOEBPEMEHHOIO YPETYIMPOBAHUS TTOTPAHUIHBIX
VHLUMAEGHTOB Ha ONpeAeJeHHble yvyacTKM rpaHulbl [IpaButensctBo P® HaszHauaeT MOrpaHUYHBIX
MpejacTaBUTeNIeil (MOrpaHMYHBIX KOMUCCAPOB, TTOTPAHWYHBIX YITOJTHOMOUYEHHBIX). Ha OCHOBe TOTOBOPOB C
COCeTHUMU TOCYyJapCTBaMU OHU B3aWMOJEWCTBYIOT C WX MPENCTABUTENIMU. DTOT UHCTUTYT, BBEICHHBIA B
npakTuky CCCP, onpaBnan cedst u mosydwi pactpoctpaHeHue. He yperyampoBaHHbIe HA MECTE MHIIMIEHTHI
pelraiTcs Mo IUTLIOMAaTUYeCKUM KaHaaM.

§ 4. MexayHapoaHbie peKd

Mexcoynapoonste pexu — pexu, npomexarouiie no meppumopuu HeckOAbKUX 20cy0apcme uiu pasoeisiouiue
ux meppumopuu.

CoOOTBETCTBYIOIINE YYACTKM PEK BXOHAT B COCTAaB TEPPUTOPUM MPUOPEKHBIX TOCYJAPCTB, HO BMECTE C
TeM SIBJISIIOTCST YaCTSIMU €AMHONM BOJHOI CUCTEMBI, YeM U OImpeaesieTcs crieuduka ux IpaBoBOro craryca.
HpI/IHHTO pasjanyaTb COOCTBEHHO MCXKIAYHAPOAHbLIC PEKU — CYJOXOAHBIC PCKM, MMCIOIIME BLIXOJ B MOPC.
PeKa, IIporeKarouiad 1mo TCppuToprumr HECKOJLKHX rocygapCTB M1 HEC NMMCIOLIAasdA BbIXOJda B MOPEC, MOXKET OBITH
omnpenesieHa KaK TpaHCrpaHMYHasl. B 1uTepatype oHa MHOTIA UMEHYeTCsS MHOTOHAllMOHaNbHOM. Takue peku
oo HCCYOJOXOIHLI, oo CyaoxoaACTBO HOCUT MECTHBIN XapakTep.

Pexu, paspensioniye TEeppUTOPUU TOCYIAPCTB, Ha3bIBAalOTCS IorpaHM4YHbIMU. CyllecTByeT oOIIee
MOHSITHE TOrPaHUYHBIX BoA. [lom HUMM MOHMMAIOTCS YYacTKM PeK U JIPYTUX BOAOEMOB, IO KOTOPBIM
IIPOXOOUT I'paHUIIA, a TAKXKE BOAbI B MECTaX, I’/I€ UX IIEPECCKACT rpaHULIA.

HaubGonee 3HaumTenbHa pOJib MCXIAYHApPOAHOIO IIpaBa B OIIPCACICHUMU CTaTycCa COOCTBEHHO
MEXIYHapOOHBIX peK. IlepBbIM IIpelieIeHTOM B 3TOM IUIaHE SIBWICS 3aK/IIOUMTENIbHBIA akT BeHckoro
KoHrpecca 1815 r., comepxXaBIIuii MPUHILIMIT CBOOOABI CYIOXOJCTBA IO MEXIYHAPOAHBIM pekaM EBporibl.
OJIHOB]I)eMeHHO ObLIa IIprU3HaHa OPUCIUKINA HpI/Iﬁpe)KHbIX rocygapCtB Haad COOTBCTCTBYIOIIMMMUN
yJacTKaMu pek. Pelaioiiasi pojib B oIpeaeaeHUN pexXuMa MeXIYHAPOIHBIX peK MpUHajekaaa KPYITHbIM
JepXaBaM, B TOM YHCJIE U HerI/I6pe}KHBIM.

KpynHble aepxasbl B 1885 r. yctaHoBUAM cBO6OAY TOProBOro cyaoxoactsa rno pekam KoHro un Hurep. Mocne Mepeoi

MWPOBOV BOWHbI MUPHbIE AOrOBOPbI YCTAHOBMAM CBOOOAY CYAOXOACTBa MO TakMm eBponencknm pekam, kak Ogep (Oapa),

HemaH, Bucna n gp. B 1921 r. KoHBeHuuIo 0 pexume JyHas pa3paboTtanv 1 nognucany noMMmo nNpuayHancknx rocyiapcts

®paHuus, Benvkobputanusa, Utanus, Benbrus, Mpeuus. HenpuayHalickve aepxaBbl BOLWAW U B COCTaB MeXAYyHapOAHbIX

LYHaANCKNUX KOMUCCUIA.

OCHOBBI COBPEMCHHOI'O PEKMMa MEKXIAYHAPOIAHLIX PEK OBIJIM 3aJI0KEHBI Ha Be]’[I’paI[CKOVI KOHCDepeHHI/II/I
nmo Hynato 1948 r. Pemaromyio ponb B 3toM chirpan CCCP. Kpome mnpumayHailcKMx TOCymapcTB B
KOH(epeHIIMN NpUHSIM ydyacTue BenmmkoOpuranus, ®panums m CIIIA, xotopble, 0QHAKO, OTKa3aJIuCh
nmoamnmucaTtb pa3pa60TaHHy10 KOHBCHHI/IIO. KOHBCHHI/IH yCTaHOBMJIA CB060I[y HCBOCHHOI'O CyaoXoAcCTBa OJId
BCEX CTpaH, BKIII0Yasi CBOOOIY 3axXoJa B MOPThI. B opraHkl yripasneHus JyHaem BOLLIINA MPEACTABUTEIN JUIIIb
MPUAYHAKCKUX TOCYAapCTB.

IMonmucanneii B mrad-kBaptupe JyHaiickoit komuccuu (bymaremr) B 1998 . mpoTOKOJ MOATBEPINIT
nojHonpaBHoe yuyactue B KonBeHuuu 1948 1. Bcex ee cTOopoH, Bkioyas Poccuio (HecMOTps Ha
Mpou3oLIeAIIe TEPPUTOPUATIbHBIE IEPEMEHDI).

PexxyM TpaHCTpaHUYHBIX U TTIOTPAHUYHBIX PEK OIpeAesIsIeTCsT 110 B3aMMHOMY COTJIAIIEHUIO TTPUOPEKHBIX
rocynapcCrs.

Ecmu B IIPOHIJIOM PCXKHUM MECXKIAYHAPOAHLIX PCK KacCajiCd TOJbKO CydOXOACTBa, TO CETrOAHA pacCTylIccC
3HAYCHUC an/Io6peTaeT PETYJIMPOBAHUE MCIIOJIb30BaHUA PEK B XO3SIMCTBEHHBIX LEISIX: IS IoJIy4€HUA
9JIEKTPOIHEPIUN, ISl OOCECIIeUYeHUST HYXI IPOMBIIUIEHHOCTH U CEJIbCKOIO XO3siicTBa. 31eCh IEHCTBYET
O6H_II/II71 IIPUHIINII: JII00BIE CITOCOOBI MCITOJIb30BAHUS HE JOJIKHbI HAHOCUTDH ymepﬁa 3aKOHHBIM MHTEpECaAM
JpYyrux MpUOpeXHbIX TocydapcTB. bojee Toro, mpuOpeXHbIE TOCydapcTBa COBMECTHO M KaxXjaoe B
OTACJIbHOCTU JOJIKHBI IPUHUMATL MEPhI, HCO6XOZ[I/IMI>IG JJ1d COXpaHCHUA PEKU.

KOHKDCTHO 39TH BOIIPOCHI PC€IIAIOTCA B ABYCTOPOHHUX COTIJIAIICHUAX IpaHMYalllnX roCcyaapCTB. Taxkoro
pona cornameHus ObLu 3akaoueHbl CCCP u B nopsiake mpaBoNpeeMCTB Tepellii K 00pa3oBaBLIMMCS Ha
€Tr0 TEPPUTOPUU TOCYIApCTBAM.

B kayecTBe nprMepa MOXHO NPUBECTM cornatleHne ¢ PymblHuel o coTpyaHu4yecTse B 061acT BOAHOI0O X035MCTBA Ha
norpaHunyHelx pekax 1986 r. CornaweHwe nOATBEPXAAeT MpPaBO KaXAOW M3 CTOPOH CaMOCTOATENbHO OCYLLECTBAATb

XO3AMCTBEHHbIE MeponpunaTtna Ha NOorpaHnYHbIX BOAAX Ha Tepputopum CBOEro rocyaapcrsea. Bmecte ¢ Tem CTOPOHbI
obazanucb He npeanpuHMMaTtbe OAHOCTOPOHHUX DencTBmMin Ha norpaHn4yHblX Bodax M WX MPUTOKax Mo BO3BeAEHUIO



rMOPOTEXHNHECKUX COOPYXEHUIA MW UHBIX OEACTBMIA, CNOCOOHLIX MPUYNMHUTL yuiepO Apyroi ctopoHe. Kaxpas ctopoHa

6yﬂ.eT MCMNONb30BaTh He 6oee NoMOBMHbLI COMrAacOBaHHOM BEINUYUHBI BOOHbIX PECYPCOB. CTOpOHbI 0693aHbl npeanpuHMMaTb

Mepbl N0 NPeaoTBPALLEHWNIO 3arpA3HEHMA NOrPaHMYHbIX BO4, a TakXe Mo NpeaoTBpaLLeHnio NU3MEHEHNS pycna norpaHnyHbIX

Boa'.

B Haiie BpeMsl cepbe3HOEe 3HaueHHE IpUoOpesa MpodjaeMa HECYIOXOAHBIX BUIOB HCIIOJb30BaHUS
MEXIYHapodHbIX BOAOTOKOB. Eit mocsieHa KoHBEHLIMSI O MpaBe HECYTOXOMHBIX BUIOB MCIIOJb30BAHMS
MEXIYyHapOJIHBIX BOAOTOKOB, NpuHsTas ['eHepanbHoii Accambiieeit OOH B 1997 r.

Booomox nonumaemcs xax cucmema He MoOAbKO NOBEPXHOCHIHBIX, HO U 2DYHMOGLIX 600, COCHABAAIOULUX
edunoe uenoe u 00vtMHo umerouwux oouee oxonuanue. MexcoynapoOHbIM 6000MOK A6AAEMCA 8 MOM cay4ae, ecau
€20 4acmu Haxo0MCcs 8 PA3AUMHbBIX 20Cy0apcmeax.

KoHBeHIIST 00s3BIBaeT TOCYJApPCTBA HCIIONH30BaTh MEXIYHAPOIHEIM BONOTOK <«CIIPABEIJIMBBIM U
pasyMHbIM 00pa3om». MDopMyIMpoBKa BechbMa IIMPOKas M HeOMpeAesieHHas, HO YCTAaHOBMUTb OoJiee
KOHKpETHBIC TIPaBIJIa 0Ka3aJI0Ch HEBO3MOXHBIM. DTO 03HAYAET, YTO BOIOTOK MCIIOJB3YETCSI M OCBABACTCS
rocyaapCcTBaMMU C LIeIbI0 JOCTUXKEHUS €r0 ONTUMAJIBHOTO M YCTOMYMBOIO MCIOJAb30BaHUs IIPU HajuIexkallei
samure. Ilpy 3TOM JOKHBI TIPUHUMATLCS BO BHUMaHWE MHTEPECHl APYTUX TOCYIAapCTB BOOOTOKa (CT. 5).
Tl'ocynapcTBa 00s13aHBI COTPYIHMYATH B 3allIUTe M OCBOGHUU BOAOTOKA. Kaxkmoe M3 HUX MPUHUMAET MEpPhI
JUTST TIPS IOTBpAIleHUS] HaHeCeHUS yIiep0da IpyTruM TOCyIapcTBaM.
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